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PREFACE. 


The object of this work is to supply what is believed to 
be a want by supplementing for India the Manual of Mili¬ 
tary Law published by the War Office in England. The 
British officer or soldier serving abroad remains subject to the 
laws and regulations for the government of the Army at 
home, i. e. to the Army Act (44 & 45 Viet., c. sS', as kept in 
force from year to year by the passing of the successive Army 
(Annual) Acts, the Rules of Procedure made under that Act, 
and certain other Statutes. But, in India, he is also affected 
by the provisions of various special enactments, both of Par¬ 
liament and of the Indian legislature, and where, as in the 
case of an officer of the Indian Army, he directly commands, 
or is associated in the government of, or happens to be a 
member of a court-martial appointed to try, military men 
who are Natives of India subject to the Indian Articles of 
War (Act V of 1869) and Indian military law, he is closely 
concerned with the administration of that law, even where it 
is otherwise inapplicable to himself personally. For his use, 
therefore, as well as for use in dealings with persons amenable 
to Indian military law, have here been brought together and re¬ 
produced those enactments, whether English cr Indian, which 
affect the Army in India and are not included in the War 
Office Manual, and all statutory rules, orders, and notifica¬ 
tions, other than those of purely local interest, now in force 
thereunder. The Army Peculations, India, are instructions 
which, in so far as they contain orders issued in the exercise of 
powers conferred by the Indian Articles of War or some other 
legislative enactment, have the force of law, and, when they 
have the authority of the Governor General in Council or a 
duly constituted delegate of the Government of India, are not 
without legal cogency ;* but they are for the most part of an 
executive character dealing with the minutke of military 
administtation, and as such they have not been referred to. 

* See, in this connection, the note to the definition of the word ‘‘ pres 

cribed” given by clause («) (2) of the Indian Articles of War, in Pt II on 
p. 131, post . 
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The arrangement adopted follows that of the War 
Office Manual . The contents are divided into two parts, the 
pages of the first being numbered with small Roman numerals, 
and those of the second with ordinary Arabics. Part I com¬ 
prises six chapters, devoted respectively to the consideration 
of these subjects :— 

Chapter I.—The army and the status, liabilities and 
privileges of the military man in India. 

„ II.—Martial law and the law of rioting in 

India. 

„ III.—Summary of the Indian Articles of War. 

„ IV.—Summary of the law of evidence in India. 

„ V.—Summary of the law in India relating to 

cantonments, municipal taxation of 
military men, volunteers, reserves, mili¬ 
tary works, tolls, and transport. 

„ VI.—The interpretation and construction of 

legislative enactments. 

Part II aims at bringing together, in an accessible form, 
the whole of the Statute-law relating to the Army and 
military matters in India, except so much of the English law 
as is to be found in the War Office Manual or concerns only 
British officers and soldiers out of India. The enactments 
reproduced in it appear in the shape in which, regard being 
had to all repealing and textually amending legislation, they 
stand in the Statute-book at the present moment; and the 
reader who for any reason desires, or finds it necessary, to test 
the accuracy of the reproduction, should consult the notes 
which have been added to the sections throughout, and then 
refer to the Statutes at Large> the Statutes Revised , or the 
Codes and other similar publications of the Legislative De¬ 
partment of the Government of India, as the case may be. 
The date given in conjunction with the heading to each 
enactment is that upon which it actually came into operation, 
whether ex proprio vigore or otherwise. 

3. The importance and value, from a practical point of 
view, of a good index have not been overlooked, and an effort 
has been made to append one that will be found to be use¬ 
fully exhaustive for purposes of reference. While the proofs 
have been passing through the Press the Indian Articles of 




War have been amended by legislation, the Rules of Proce¬ 
dure for the Native Army have been altered in one or two 
places, the Cantonments (House-Accommodation) Act, 1902 
(II of 1902), has been brought into operation for the first 
time in eleven cantonments in the Punjab, and, finally, 
a most important change, involving the abolition of the 
Madras Command, has been made in the distribution and 
organisation of the Army in India. These events have 
necessitated the addition, after the Index, of a list of 
Addenda and Corrigenda ; and the opportunity has been 
taken at the same time to correct certain press errors 
and to enlarge some of the annotations. It remains only 
for the author to acknowledge and express his hearty thanks 
for the willing assistance and valuable advice he has from 
time to time received from several friends in the Army, 
especially at Simla, where during the last five years most of 
the work has been compiled. 

H. W. C. C. 

The 15th November , /pa/. 
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THE ARMY AND THE STATUS, LIABILITIES AND PRIVILEGES 
OF THE MILITARY MAN IN INDIA. 

The scope of this volume is limited to the legal aspect of matters ^Scopt of - - 
connected with the Army in India, and the following brief account 
of its rise and development in the past, and of its present composi¬ 
tion and condition, is offered merely by way of introduction. 

2 . His Majesty’s Indian forces comprise both British and 
Native troops. The origin of the employment in a military capacity 
of Europeans in India is to be found in the Royal Charter of 
1669, by which Charles II, when granting to the London East India 
Company* the Island of Bombay, shortly before ceded to the Crown 
in full sovereignty by the King of Portugal as part of the dowry of 
Catherine of Braganza, authorised the engagement on the spot of 
such Englishmen as might volunteer their services. To this 
proceeding, however, Parliamentary sanction appears to have been 
withheld until 1781, from which year, under the 21 Geo. 3, c. 65, 
and subsequent enactments, all since repealed, European forces 
were maintained separately by the Company and governed by 
special “ Mutiny Acts.” The rise of the Native Army, on the other 
hand, may be traced to the year 1748, when, owing to the hostilities 
between England and France which had by that time extended to 
India, a small body of sepoys was enlisted at Madras in defence of 
the British settlement of Fort St. George. The recruitment by the 
Company of troops of this class was shortly afterwards recognised 
by two Statutes of 1754 and 1760, respectively, viz., 27 Geo. 2, c. 9, 

* There were actually two different East India Companies, The original one, 
chartered by Queen Elizabeth in 1600, was called the “London” Company : 
but a rival, styling itself the “English” Company, received a charter from 
William and Mary in 1698. The competition and disputes between the two 
were eventually settled in 1708 by their amalgamation under the award of the 
Earl of Godolphin, then Lord High Treasurer of England ; and this will ex¬ 
plain the references to “the United Company” which are to be found in, e, g., 
e* 25 of the East India Company Act, 1793, post, Pt. II, p, 9- 
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and i Geo. 3, c. 14, and for their discipline power wasjj^tferred— 
first by s. <96 of the East India Company Act, 1813 (53<Geo. 3, c. 
155), and eventually by s. 73 of the Government of India Act, 1833 
(3 & 4 Will. 4, c. 85)—on the Governor General of India in Council 
to make articles of war and to lay down regulations for the holding 
of courts-martial. On the transfer of the administration from the 
Company to the Crown, s. 56 of the Government of India Act, 1858 
(21 & 22 Viet., c. 106), provided that the military forces of the 
former should thenceforward be deemed to be the forces of the latter, 
but should continue to be subject to all Acts of Parliament, laws of 
the Governor General in Council and articles of war, and to all other 
extant regulations and provisions applicable ; and two years later the 
existence of a separate British army in India was terminated by the 
passing of the European Forces (India) Act, i860 (23 & 24 Viet., 
c. 100.) In this way the Indian forces, British and Native alike, 
became merged in the regular forces of the Crown, of which they are 
now, by s. 190 (8) of the Army Act (44 & 45 Viet., c. 58), expressly 
declared to form part. At the end of the year 1856 the Company’s 
army consisted of 40,000 European troops and 215,000 Native soldiers 
or sepoys, besides 32,000 men in contingents paid by and serving 
in the various friendly feudatory States. TheKing’s Army of to-day is 
little larger, but somewhat differently constituted. The British force of 
regulars and volunteers now numbers some 72,000 officers and men, 
all three arms (inclusive of engineers) being represented, and it con¬ 
tinues to be an integral portion of the British Army. The Native sec¬ 
tion, or what may be called the Indian Army proper, likewise includes 
all arms'*, and comprises, besides regular troops, three local corps— 
the Malwa Bhil Corps, the Meywar Bhil Corps, and the Nepal Escort 
—which, while they belong to the Native Army, stand on a 
somewhat different footing as regards establishment, and are, 
as a rule, employed only in particular localities.! 1 lie strength 


* There are in all 132 regiments of infantry, 38 regiments of cavalry, 10 
mountain batteries, and 3 corps of sappers and miners. The cavalry regi¬ 
ments are, as a rule, maintained on the (t Silladar ” system, as to which see 
the foot-note on p. 451, Pt. II, post. 

t The Hyderabad Contingent, the Central India Horse, the Bhopal 
Battalion, the Deoli Irregular Force, the Erinpura Irregular Force, and 
the Merwara Battalion, were also, until recently, “ local corps ; but 
they have ceased to be so and are now incorporated in the various Com¬ 
mands as part of the regular Native Army. The 1st, 2nd, and 4th 
Lancers, Hyderabad Contingent, have, under the recent scheme for the re¬ 
arrangement and re-numbering of units, become the 20th Deccan Horse, the 




of these may be put at 150,000 men, and to them should be Ch. 1, § 2. 


added the Indian Reserves, which have been created on a 
system adapted from that in vogue in the United Kingdom, being 
filled by Native soldiers who, having taken their discharge from the 
regular forces, continue to receive pay at reduced rates and are^ 
bound, in return therefor, to rejoin the colours when called upon 
to do so. Thus the u first line ” may be said to be constituted ; and 
it is supported by a second, which consists of the Militia, the Levies, 
the Military Police, and the Imperial Service Troops. The Militia 
is the name given to certain permanent corps, such as the Khyber 
Rifles, the Kurram Militia, the Northern and Southern Waziristari 
Militia, and the Zhob Levy Corps, which are posted on the North- 
West Frontier and are officered from, but—together with the Levies, 
the Military Police and the Imperial Service Troops—do not belong 
to, the regular Indian Army. The Levies are to he found in the 
North-West Frontier Province, in Baluchistan, and on the Malakand- 
Chitral line, and are irregulars under Native command, but controlled 
by the local civil and political frontier authorities. The organised 
Military Police, apart from the Samana and the Border Military 
Police, are now maintained only in Burma, Assam, certain parts of 
Eastern Bengal, and the Andamans, where, governed by special 
enactments, composed of drilled and disciplined soldiers, and 
officered from the regular Army, they discharge garrison and out- 
post duties. Finally, the Imperial Service Troops are a body—* 
over 17,000 strong—of cavalry, infantry, „ sappers, and transport, 
raised by and belonging to the Chiefs of some of the principal feuda¬ 
tory Native States, recruited as far as possible from their own 
people, officered by themselves with the assistance of British Inspect¬ 
ing Officers, and placed unreservedly at the disposal of the Govern¬ 
ment of India for the defence of the Empire. The numerical 
strength of the whole is now estimated at 300,000 men all told, and it 
may be described, in general terms, as consisting of several separate 
“ Commands,” or " Army Corps,” each under a Lieutenant-General 

29th Lancers (Deccan Horse), and the 30th Lancers (Gordon’s Horse), and the 
1st to the 6th Infantry, Hyderabad Contingent, are now known as the 94th 
‘and 95th Russell’s Infantry, the 96th Berar Infantry, and the 97th, 98th, and 
99th Deccan Infantry. The 1st and 2nd Central India Horse haVo become the 
38th and 39th Central India Horse, while the Bhopal Battalion is now the 
9th Bhopal Infantry, the Deoli Irregular Force is the 42nd Deoli Regiment, 
the Erinpura Irregular Force is the 43rd Erinpura Regiment, and the 
Merwara Battalion is the 44th Merwara Infantry. The Malwa Bhil Corps 
and the Meywar Bhil Corps are likely soon to be converted into Military 
Police. . ' 
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Commanding and each including both British and Native troops.* 
3 . Subject to the provisions—see §5, onp. xi, below—of s. 180 
(2)(>6) of the Army Act (44 & 45 Viet., c. 58), under which any persons 
may be enlisted or attested in India for medical or other special 
service there, for such periods, by such authorities, and in such 
manner, as may from time to time be ordered by the Governor 
General in Council,! the engagement of Europeans for local military 
service in India alone has, since the passing of the European Forces 
(India) Act, i860 (23 & 24 Viet., c. 100), ceased to be legal. Such 
British troops, therefore, as are required for India are, as occasion 
requires, drafted out to this country from the United Kingdom, and, 
although they are excluded from the estimates annually voted by 
Parliament, they remain part of the British Army and continue to be 
governed by English military law alone, i.e ., in the main, by the Army 
Act, under Part II of which they may be, and in practice to some 
extent are, kept up to strength by recruitment in India. The Statute 
just referred toj was passed in its original form in 1881, and it then 
purported to consolidate the Army Discipline and Regulation Act, 1879 
(42 & 43 Viet., c. 33), and the subsequent Acts amending the same. It 
was enacted, not once for all, but only so as to be continued in opera¬ 
tion from year to year by the passing of consecutive Army (Annual) 


* Tfiere have hitherto been four Commands, in Madras, Bombay, Bengal 
and the Punjab, respectively, besides one independent District, in Burma. 
This District, which at first formed part of the Madras Command, was, with 
effect from the 7th May, 1903, separated therefrom and placed directly under 
the Commander-in-Chief in India, the General Officer Commanding being raised 
to the rank, and invested with all the powers, of a Lieutenant-General—see 
Gazette, of India , 1903, Ft. I. pp. 29, 52, 349, and 806. But by an important 
India Army Order , dated the 28th October, 1904, the abolition of the Madras 
Command has been directed, and under that order there are in future to be 
three “ Army Corps,” the Northern, the Eastern and the Western, each under 
a Lieutenant-General Commanding, the independent Burma District, also under 
a Lieutenant-General, as stated above, and another similarly independent 
Divisional Command, to be known as the Secunderabad Division, under a 
General Officer Commanding. 

fAsto the phrase “Governor General in Council,” see § 6, p. xviii, below. 

I The Army Act (44 & 45 Viet., 0 . 58) is nob reproduced in Pt. II of this 
volume because it is to be found in the War Office Manual of Military Law 
but it has been thought convenient here to offer some explanatory remarks 
regarding its enactment, operation, and application. The short title given to 
it in the first instance was “The Army Act, 1881 but s. 4 of the Army 
(Annual) Act, 1890 (53 Viet., 0 . 4), provided that the year should be omitted. 
It may, therefore, always be cited simply as ‘‘the Army Act.” The fiSSS 
Army (Annual) Act, was passed in 1882. Prior to that and beginning with 
the year 1689, “Mutiny Acts” were, with some interruptions, passed annually, 
clause by clause, through Parliament. 
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Acts, and the reason for this is of interest and importance from the 
standpoint of British constitutional law. The sovereign prerogative 
power to make articles of war extends only to the making of such arti- 
cles'for troops when about to be engaged in actual warfare ; and prior 
to the civil war of the seventeenth century there was, as a matter of 
fact, never a regular standing army in England. Persistent efforts 
to create and maintain a body of men at arms, subject to military 
law in peace as well as in war and liable to serve either at home or 
abroad, had, indeed, been made by the Tudors, and also by the 
Stuarts ; but these were stubbornly resisted by Parliament, and the 
struggle between the nation and the Crown culminated in favour of 
the former with the overthrow of the Stuarts and the passing of the 
Bill of Rights of 1688 (1 W. Sc M., sess. 2, c. 2), which to the 
present day declares that “ the raising or keeping a standing army 
within the United Kingdom in time of paace, unless it be with the 
consent of Parliament, is against law.” Each Annual Act recites 
this prohibition, and also the constitutional rule that “ no man can 
be forejudged of life or limb or subjected in time of peace to any 
kind of punishment within the realm by martial law, or in any other 
manner than by the judgment of his peers and according to the 
known and established laws of the realm.” It next suspends the 
said prohibition for a period of twelve months, and then it proceeds 
to fix the numerical strength of the forces to be maintained during 
that perod, those actually serving in India being, as already stated, 
expressly excluded. The passing of these enactments is a prominent 
feature of the British constitution, and it is important, not only 
because it directly recognises the force of the declaration contained 
in the Petition of Rights and subsequently made statute-law by the 
Bill of Rights, but also in that it indirectly secures the regular sum¬ 
moning of Parliament by the Crown. On the occasion of the enact¬ 
ment of each the opportunity is taken to make any amendments in 
the principal Act that may have been found to be expedient,* and it 
was directed in each of the first four of them—see, for example, s. 8 (2) 

* The amendments made in the Army Act by each of the Army (Annual) 
Acts do not, as a rule, operate in India till the 31st December of the year in 
which the amending enactment is passed. See ss. 2 and 14 of the Army 
(Annual) Act, 1904 (4 Edw. 7, c. 5). 

It may be convenient here to mention the fact that s. 5 of the Army 
(Annual) Act, 1901 (1 Edw, 7, c. 2) provides that, “throughout the Army Aot, 
references to Her Majesty the Queen shall be construed as references to His 
Majesty the King, and the necessary words shall be substituted accordingly.” 
But a general provision to the like effect had already been made by s. 30 of 
the Interpretation Act, 1889 (52 & 53 Viet., c. 63) —see ch. vn, § 11 (11 ) post. 
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of the Act of 1885 (48 & 49 Viet., c. 8)—that such amendments 
should be textually incorporated in the original. As so amended 
and continued from time to time, the Statute extends throughout the 
British dominions territorially, and further it applies everywhere as a 
personal law to British officers, soldiers, and others declared to be 
subject to it: but its application in India is, as will be explained in 
detail later on, to a certain extent excluded and modified. 

4. The Native troops, which are to be found in each of the 
Commands, are in the main divisible into Hindus and Muham¬ 
madans. Thus the Brahmans,* Rajputs, Jats, Gurkhas, and Garh- 
walis in the old Bengal Command are Hindus, while the rest of the 
ranks are filled mostly by followers of the Prophet. In the Punjab 
the Hindus are represented chiefly by Sikhs and Dogras, and the 
Mussulmans by Punjabi Muhammadans, Afridis, and Pathans. In 
the-case of the Western Army Corps, the Mahrattas, as well as the 
Rajputs and Jats of Rajputana, are Hindus, the Gujars and Mers are 
also for the most part Hindus, and the remainder (including Baluchis 
and Hazaras) are Mussulmans. And in Madras there are Hindu 
Tamils and Coorgs on the one hand and Muhammadan Moplahs 
on the other, besides Pariahs and also Native Christians. Latterly 
the proportion of recruits drawn from the less warlike races has been 
largely reduced, while there has been a corresponding increase in the 
Gurkha regiments and in recruitment from among the martial tribes of 
Northern India. The Native regiments thus composed are under British 
officers, who until quite recently were said to belong to the “ Indian 
Staff Corps,” but are now more properly designated “ officers of the 
Indian Army” The change in style is interesting, and some 
explanation of it may be offered here. When the Mutiny of 1857 
had been suppressed, the regular regiments, which had already 
disappeared in the general upheaval and disintegration of the admi¬ 
nistration, were replaced by irregulars; but the number of Biitish 
officers whom it was found possible to allot to each new unit, was 
too small to admit of promotion being left to proceed 
regimentally. Moreover, the circumstances of those unsettled 
and troublous times required the services of military men in 
considerable numbers to take charge of civil districts and assist 
in the general administration of the country; and suitable careers 
for these had to be specially provided for. Thus it became necessary 
to devise some new mode of regulating pay and advancement, and 

the scheme eventually formulated and adopted was that of placing 

all the officers likely to be wanted either to command Native troops 

or to fill administrative posts on one list or cadre, and to promote 
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them after certain definite periods of approved service. A fixed Ch. I, § 4 . 
number of Briti sh officers were in this way to be set apart and treated, 
for purposes of promotion, as one body, the rank of captain being 
attained after twelve (now reduced to nine) years’ service, that of 
major after twenty (now eighteen) years, and that of lieutenant- 
colonel after twenty-six years and, by filling up regimental vacan¬ 
cies as they occurred from this reserve, the full complement of 
British officers was to be maintained in each Native regiment. The 
principle enunciated at the outset was that the organisation was to be 
a corps d* elite ) that only specially selected and carefully trained 
officers were to be admitted to it, and that consequently every appoint¬ 
ment was to be regarded as if it were an appointment to the staff: 
whence the familiar designation “ Indian Staff Corps/’t Originally 
admission was restricted to the officers of British regiments in India, 
but the privilege was afterwards extended in a limited degree to 
officers serving elsewhere. Thus, and for many years, the only 
approach was through the British Service, an officer in the 
British cavalry, infantry, or artillery being eligible, up to a 
certain age, for appointment on probation to a regiment in the Native 
Army, his eventual appointment to which depended upon his passing 
prescribed tests and otherwise proving his general capacity and fit¬ 
ness. In 1891-92, however, a scheme for direct appointment was 
introduced, and other considerable changes in the system were made. 

The general effect of the existing regulations is that, while a number 
of appointments are to be offered annually to competitors for 
admission to the Royal Military College at Sandhurst, “ any officer of 
the British Army who may have exceptional qualifications for service 
in India,” may be specially selected, and appointments may also be 
given to officers of the militia, to candidates from the Canadian 
Military College, and even to favoured individuals without specified 
qualifications. King’s cadets—and likewise cadets nominated by the 
Secretary of State for India in Council under airangements of a 
statutory kind, which will be referred to later on—have the option of 

* Uuder reoent orders Provision has been made for the special promotion 
annually of five lieutenants and five captains, and also for the promotion of 
majors on appointment to certain posts. See India Army Order No. 511 of 
1904, which now regulates promotion generally in the Indian Army, and 
will be found reproduced in extemo at the end of this chapter, on pp. lxxxix 
to xciii, below, 

t There were at first three Staff Corps, the Bengal, the Madras and the 
Bombay, and a separate list was maintained for each Presidency ; but in 1891 
the three were combined under one name, and officers became eligible for 
service in any Command. In practice, nevertheless, they continue, as a general 
rule, to serve in the Command to which they wore Originally allotted 
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4. accepting the appointments allotted to Sandhurst, and the remain¬ 
ing available vacancies are bestowed upon the successful examinees 
in the order of their passing into the Royal Military College, in 
which they complete their course and from which they pass out to 
India, being attached for a time to British regiments on Indian 
service prior to appointment to the Native Army. By ss. 33 and 
35 of the Government of India Act, 1858 (21 & 22 Viet., c. 106), all 
patronage in the matter of Indian military cadetships was and is vested 
in the Crown, acting on the recommendation of the Secretary of 
State for India. But that Statute required that not less than one-tenth 
of the whole number of persons recommended in any one year as 
cadets should be selected, in accordance with such regulations as the 
Secretary of State might frorri time to time make in this behalf, from 
among the sons of persons who had served in India in the military 
or civil service of the Crown or of the East India Company; and the 
European Forces (India) Act, i860 (23 & 24 Viet., c. 100), when it 
shortly afterwards abolished the separate British Army in India, direc¬ 
ted that the same or equal provision for the sons of persons who 
had served in India should be maintained. At first, after the transfer 
from the Company to the Crown, some cadets were trained at Ad- 
discombe College and thence drafted to India, while others received 
cadetships direct; but in the course of the reorganisation necessitated 
by the passing of the Statute of i860 this system was abandoned, 
and in 1862 orders were issued under which the Secretary of State 
was to make annually twenty appointments to cadetships at Sand¬ 
hurst from among the sons of Indian military or civil servants. 
Those cadets who have a choice on passing out from the Royal 
Military College and elect for the Indian Service, are sent to this 
country in due course; but there seems to be nothing in the regula¬ 
tions now in force to prevent an Indian cadet from entering and 
remaining in the British Service. Such is the organisation so long 
known as the a Indian Staff Corps,” and such is the system of 
recruitment for it. But it was, obviously, not a “ Staff Corps” in the 
military sense of the phrase ; its members were never specially trained 
for staff duties; and so far it has not even been declared to be a 
“corps” under s. 190 (15) (A) (iii) of the Army Act (44 & 45 Vi c., 
c. 58), although, by virtue of the following sub-clause, each regi¬ 
mental unit in it is apparently a “ corps” without any such declara¬ 
tion. The nomenclature has, therefore, always been anomalous; but 
it was not till the 1st January, 1903, that the anomaly was removed 
by the issue of a Royal Warrant * directing tha t, while there was to 

* Dated the 15th December, 1902—see London Gazette of the 3rd Jauuary, 

1903, and Gazette of India, 1903, Pt. 1, p. 52, 
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be no alteration in the conditions of service either of those who had 
already joined the so-called Corps or of those who had elected not 
to do so, officers of the “ Indian Staff Corps ” were in future to be 
designated “ officers of the Indian Army.” The fact that the title 
“ Indian Army” had been given to the officers of the old Army of 
the company who had declined to throw their lot in with the new 
organisation, had long stood in the way of the desired change ; but 
scarcely any of those concerned now survive, and thus the difficulty has 
solved itself. Such of the officers of the Indian Army as are deputed 
to perform the multifarious civil duties on which military, men are 
still engaged in India, as, for example, in the capacity of Deputy 
Commissioner, Judge, or Political Agent, or in the Public Works, 
Railway, Irrigation, and Survey Departments, become to all intents 
and purposes civilians and seldom return to military employ, 
although .they retain army rank and on retirement receive the same 
pensions as their military confreres. Those, on the other hand, who 
continue to $11 strictly military appointments, whether on the Staff 
or with Native regiments, retain their full military status and remain 
subject to the Army Act and English military law. * But the Native 
troops under them, although they form part of “ the regular forces” 
within the meaning of that Statute, are, qud military men, ordinarily 
governed only by the Indian Articles of War, which are contained 
in Act V of 1869 of the Governor General’s Council and were made 
in exercise of the legislative authority conferred by s. 73 of the 
Government of India Act, 1833 (3 & 4 Will. 4, c. 85). By that 
enactment the Governor General in Council was empowered 
“to make articles of war for the government of the Native officers 
and soldiers in the military service of the Company, and for the 
administration of justice by courts-martial to be holden on such 
officers and soldiersand it was further provided that such 
articles of war should prevail and be in force, and should be of 
exclusive authority, over all Native officers and soldiers in the said 
military service, to whatever presidency they might belong and where¬ 
soever they might be serving. The Indian Articles so made are thus 
given by Parliament, as far as they go, an exclusive and extra-territo¬ 
rial operation, with which no Act of the Governor General in Council 
could have invested them. 

5. The application of the Army Act (44 & 45 Viet., c. 58) in 
India is, however, not altogether excluded even as regards the Native 

* The number of officers of the Indian Army is approximately 2,750. Of 
these some 350 are in civil or political employ, or on Imperial or Colonial 
service out of India. 
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5 . Army, while, as regards the British Army, it and the orders and 
warrants issued thereunder constitute the only statutory military law 
applicable. The Indian forces are, by s. 190 (<?), declared to form 
part, of .the regular forces of the Crown within the meaning of the 
Statute, unless it is “inconsistent with the context” to apply any 
particular provision to them ; so that, primd facie , the Act of Parlia¬ 
ment applies.* But, in consonance with the provisions of s. 73 of 
the Charter Act of 1833 (3 & 4 Will. 4, c. 85), which have already 
been quoted, it is provided by s. 180 (2) of the Army Act that, in 
its application to the Indian forces, “the following modifications shall 
be made :— 

“(a) Nothing in this Act shall prejudice or affect the Indian 
military law respecting officers or soldiers or followers in 
Hisf Majesty’s Indian forces, being Natives of India ; and 
on the trial of all offences committed by any such Native 
officer, soldier, or follower, reference shall be had to the 
Indian military law for such Native officers, soldiers, or 
followers, and to the established usages of the service ; 
but coprts-martial for such trials may be convened in 
pursuance of this Act. 

“(£) For the purposes of this Act the expression ‘Indian military 
law’ means the articles of war or other matters made, 
enacted, or in force, or which may hereafter be made, 
enacted, or in force, under the authority of the Government 
of India ; and such articles or other matters shall extend 
to such Native officers, soldiers, and followers, wherever 
they are serving. 

“(c) The Governor General of India may suspend the proceed* 
ings of any court-martial held in India on an officer or 
soldier belonging to His f Majesty’s Indian forces. 

“(</) An officer belonging to His f Majesty’s Indian forces who 
thinks himself wronged by his commanding officer and on 
due application made to him does not receive the redress 
to which he may consider himself entitled, may complain 
to the officer appointed in that behalf by the Commander- 
in-Chief of the forces in India with the approval of the 
Governor General, and that officer shall cause his com¬ 
plaint to be inquired into, and thereupon report to the 

* See, e. //., Natlmd Bi v. Jafar Husain (1885), I. L. R., 8 Mad, 365, 
as to the non-applicability of s. 145 (3) ; and Queen-impress v. Narayanmami 
(1886;, I. L. R., 10 Mad,, 108, as to the application of s. 156, 
f See the second paragraph of the foot-note on p, v above. 
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Governor General in order to receive the farther direc¬ 
tions of the Governor General. * 

“ ( c) A court-martial may sentence an officer of the Indian Staff 
Corpsf to forfeit all or any part of his army or staff 
service, or all or any part of both. 

“ (/*) The Governor General of India may reduce any warrant 
officer not holding an honorary commission to a lower 
grade of warrant rank, or may remand any such warrant 
officer to regimental duty in the regimental rank held by 
him immediately previous to his appointment to be a 
warrant officer. 

“ (g) The provisions of this Act relating to warrant officers not 
holding honorary commissions shall apply to hospital 
apprentices in India, although not appointed b)* warrant. 

“ (h) Part II of this Act shall not apply to His § Majesty’s 
Indian forces, but persons may be enlisted and attested 
in India for medical service or for other special service in 
His % Majesty’s Indian forces for such periods, by such 
persons, and in such manner as may be from time to 
time authorised by the Governor General of India/’ 

On the other hand, s. 177 of the same Statute directs that, where 
any force of volunteers or militia, or any other force, raised in India, 
is serving with the regular forces, then, in so far as the law of India 
has not provided for its government or discipline, the Army Act shall, 
subject to such exceptions and modifications as the general officer 
commanding may direct, apply to the members of it as if they were 
subject to English military law. 


* This modifies and supersedes, in their application in India, the provisions 
of s. 42, which gives an aggrieved officer the right to have his grievance laid 
before the Sovereign by the Commander-in-Chief in England through a Secre¬ 
tary of State ; hut no such delegation of authority appears to have as yet been 
made, and consequently complaints are in practice submitted to, and dealt with 
by, the Commander-in-Chief himself at Army Head Quarters in India. The post 
of Commander-in-Chief at the Horse Guards has lately been abolished, and 
the affairs ef the Army at large are now administered by an Army Council, 
the functions of which are regulated by certain Orders of His Majesty in 
Council published in the London Gazette of the 16th August, 1904. These will 
be found reproduced at the end of this chapter, and the various amendments 
necessitated thereby will no doubt be made in the next Army (Annual) Act. 

By the expression “Governor General” or “Governor General of India” is 
meant the “ Governor General in Council,” i. e , the Executive Government of 
India— see § 6 below. 

t Now the “ Indian Army ” —see § 4 above. 

$ See the second paragraph of the foot-note on p, v above 
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In the case of British officers (whether in the British Service or 
in the Indian Army) and British soldiers, the Army Act continues, 
as has already been remarked, to be the military law governing 

them in India. But the Statute contains a number of provisions 

specially adapted for Indian service, and of these the following is a 
summary** 

(1) Under s. 54, sentences of death passed by courts-martial 

in India for treason or murder committed otherwise than 
on active service, and sentences of penal servitude so 

passed for such “civil offences'’ as are mentioned in 

s. 41—namely, treason, murder, manslaughter, treason- 
felony, and rape—require, in addition to the confirmation 
otherwise prescribed, the approval of the Governor 
General in Council. 

(2) Under s. 122, the Governor General in Council is a “qualified 

officer ” for the purposes of the Statute in so far as it 
relates to convening, and confirming the findings and 
sentences of, general courts-martial in India. 

(3) Under s. 130, the Governor General in Council has power 

to order the removal to lunatic asylums of insane persons 
imprisoned in pursuance of the Statute in India, 

(4) Under ss. 133 and 134, the Governor General in Council 

may set apart or establish prisons in India for the recep- 
* tion of military offenders (whose detention elsewhere 
longer than is absolutely necessary is forbidden); and he 
is empowered to make rules for the regulation and inspec¬ 
tion of such prisons. In pursuance of these provisions 
prison accommodation has been provided at Aden, Agra, 
Allahabad, Bangalore, Bombay, Dugshai, Fort St. George, 
Gwalior Fortress, Hazaribagh, Jhansi, Lucknow, Ootaca- 
mund, Peshawar, Poona, Quetta, Rangoon, Sealkote, 
Secunderabad, Thayetmyo, and Yerrowda.f 



* Most of the provisions alluded to are applicable to colonial service also, 
the expression “ colony” being defined by s. 190 (23) of the Army Act, 
as amended by s, 12 of the Army (Annual) Act, 1904 (4 Edw. 7, c. 5), as 
meaning any part of His Majesty’s dominions, exclusive of the British 
Islands and British India, but inclusive of Cyprus and any British protectorate. 

+ See G. G. 0. Nos. 566 of 1882, 448 of 1883, 156 of 1884, and 762 of 1904. 
But the fortress at Gwalior has been restored to the Maharaja and is no 
longer in the hands of the Government of India. Revised rules under s. 133 
of the Army Act have recently been issued, but not published for general 
information. Copies of them are available for the use of all concerned— 
see India Army (h'der No. 131 of the 14th September, 1903. 
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On every occasion of death by violence or attended by suspicious 
circumstances in a military prison in India an inquest 
must be held and an enquiry made as to the cause of 
decease. The commanding officer is required to give 
notice to the nearest magistrate authorised to hold inquests 
— i. e. f to the Coroner in Calcutta or Bombay, and else¬ 
where to the District Magistrate, the Subdivisional 
Magistrate, or some magistrate specially empowered in 
this behalf by the Local Government or by the District 
‘Magistrate—and such magistrate must hold an inquest 
in accordance with law, i. e ., in accordance with the 
Coroner’s Act, 1871 (IV of 1871;, or with ss. 174 to 176 
of the Code of Criminal Procedure, 1898 (Act V. 1898), 
as the case may be. When for any reason a competent 
civil authority is not available, the commanding 
officer himself is empowered and directed to hold the 
inquest. 

(5) Under ss. 156 and 169 the Governor General in Council 

may reduce any fines fixed by the Statute to such amounts 
as may appear to be better adapted to the pecuniary 
means of the inhabitants of India, and may provide for 
the conversion into Indian currency of sums expressed 
in the Statute in British currency. The Governor General 
in his Lagislative Council is apparently here meant; for 
each of the sections referred to confers the power on “ the 
Governor General of India (*. <?., the Governor General of 
India in Council— see the second paragraph of the first 
foot-note on p. xi above) or the legislature of any colony.** 
And so s. 169 has latterly been understood—see the 
Currency Conversion (Army) Act, 1899 (XIX of 1899), 
by which the rate of exchange for conversion has 
been fixed at fifteen rupees to the pound sterling. 

(6) U nder ss. 57, 73, and 183, the Commander-in-Chief in 

India, or such officer as the Commander-in-Chief in India 
may, with the approval of the Govenor General in 
Council, appoint, may mitigate or remit any punishment 
awarded by a court-martial in India, even after it has been 
confirmed by the proper confirming authority; may 
punish, by forfeiture or deduction from pay, a soldier who 
has confessed to desertion or fraudulent enlistment; may re¬ 
duce a non-commissioned officer to a lower grade or to the 
ranks; and may dismiss an army schoolmaster. The Lieut- 
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enant-Generals of the five Commands have been duly in¬ 
vested with these powers.* 

(7) Under ss. 60, 65 and 67, powers are conferred on the 

Commander-in-Chief and the Adjutant-General in India in 
connection with the execution of sentences of penal servi¬ 
tude or imprisonment passed by courts-martial in India. 

(8) Under s. 131, where a prisoner under the Statute has been 

sentenced in India to imprisonment for more than twelve 
months or to penal servitude, he must be transferred as 
soon as practicable to a prison or convict establishment in 
the United Kingdom, unless (in the case of imprisonment) 
the court has for special reasons otherwise ordered, or un¬ 
less he belongs to one of the classes {set!. Asiatics, Afri¬ 
cans and persons of colour, persons born and domiciled 
out of the United Kingdom, and persons engaged for ser¬ 
vice in any Indian corps) with respect to whom a Secretary 
of State has declared that such transfer is not beneficial. 

As regards British ex-military convicts who have been sentenced 
to imprisonment or penal servitude by an ordinary crimi¬ 
nal court, the practice is to effect removal to England 
under the provisions of the Colonial Prisoners Removal 
Act, 1884 (47 & 48 Viet., c 31). It is clear from the con¬ 
cluding words of s. 2 of that Statute that the intention was 
that convicts should be shipped to England in order to 
serve the residue of their sentences there. Thtre are, 
however, administrative reasons for objecting to this 
on a large scale ; while on the other hand it is undesir¬ 
able that ex-military men should be left without resources 
or prospect of employment in India. Consequently, 
where such a convict consents, it is usual for the Govern¬ 
ment of India to ship him home and remit so much of his 
sentence as remains unexpired on the date of his embarka¬ 
tion from India, which he, therefore, quits as a free man. 
But, if he declines to go voluntarily, arrangements are 
made for his deportation under the Statute of 1884 and 
the remission of so much of his sentence as is unexpired 
at the time of his disembarkation in England. 

(9) Under s. 154, a descriptive returnf of every deserter brought 
before a magistrate in India must be sent to the general or 

* See as to s. 57 (2) (3), and s. 133 (2) and proviso (6), G, O. C, C. No. 726 
of 1899 and No. 418 of 1903 ; and, as to s. 73 (3), G. 0. C. 0. No. 668 of 1901. 

t See Pt. II, p. 558, post , where the section and form of return will be 
found reproduced. 
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other officer commanding the forces in the military district Ch. I, §5 
or station in which the court is sitting. 

(10) Under s. 94, every magistrate, every British resident or poli¬ 

tical agent, and every person duly authorised in this behalf 
by the Governor General in Council, may exercise, for the 
purposes of the attestation of soldiers in India, the 
authority conferred by the Statute on a justice of the 
peace. 

(11) Under *s. 180 (3), all references to indictable offences or 

offences punishable on indictment are, so far as regards 
India, to be construed as referring to offences punishable 
with rigorous imprisonment. 

(12) Under s. 190 (35) (</), the expression “ court of summary 

jurisdiction” means, as regards India, any court exercising 
jurisdiction in the like cases to those in which the Sum¬ 
mary Jurisdiction Acts of Parliament are applicable ; that is 
to say, the court of any magistrate appointed under the Code 
of Criminal Procedure for the time being in force / and, 
under s. 168, all offences against the Statute which may be 
prosecuted, and all fines which may be recovered, on sum¬ 
mary conviction, and all proceedings which may be taken 
before a court of summary jurisdiction, may be prosecuted 
and recovered and taken in India in such courts and in 
such manner as may be from time to time provided therein 
by law, or, if no express provision is made, then in and be¬ 
fore the courts and in the manner in which the like offen¬ 
ces and fines may be prescribed and recovered and pro¬ 
ceedings taken therein by law, or as near thereto as 
circumstances admit. In this connection it should also be 
borne in mind that s. 3 of the Courts (Colonial) Jurisdic¬ 
tion Act, 1874 (37 & 38 Viet., c. 27) provides that when, 
by virtue of any Act of Parliament, a person is tried in a 
court of British India for any offence committed beyond 
the territorial limits of British India and the local jurisdic¬ 
tion of the court, or, if committed within such local juris¬ 
diction, made punishable by that Act, the person shall, up¬ 
on conviction, be liable to the punishment which might 
have been inflicted if the offence had been committed 
within the limits of British India and of the local jurisdic¬ 
tion of the court, and to no other: provided that, if the 
offence is not an offence punishable by the law of British 
India, the person shall on conviction be liable to such 
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punishment (other than capital punishment) as may seem 
to the court most nearly to correspond with the punish¬ 
ment to which he would have been liable had the offence 
been tried in England. 

(13) Under s. 180 (/), a court-martial may take the same pro¬ 

ceedings for the punishment of a person not subject to 
military law who, in any part of India, commits an offence 
as a witness before it, or is guilty of contempt, as might 
be taken by a civil court there in the case of the like 
offence; and any court taking such proceedings is invested 
with jurisdiction to punish the offender accordingly. 

(14) Under s. 170, actions, prosecutions, and proceedings against 

persons acting in pursuance or execution, or intended 
pursuance or execution, of the Statute, and actions against 
members or ministerial officers of courts-martial in respect 
of their sentences, must, in India, be brought or taken in 
the highest court of appeal and revision in the Province 
within six months of the time when the act complained 
of was, or ceased to be, done. 

(15) Under s. 175, every person not otherwise subject to military 

law (e.g., a civil political officer) who, on proper authority, 
accompanies in an official capacity equivalent to that of an 
officer any of His Majesty's troops on active service 
abroad, becomes subject to English military law as an 
officer, unless he is a Native of India, in which case he is 
governed by Indian military law. And, under s. 176, a 
Native of India who is employed by, or is a follower of, or 
accompanies, any portion of His Majesty's forces abroad 
consisting partly of Indian forces subject to Indian mili¬ 
tary law, is amenable to Indian, instead of to Eng¬ 
lish, military law as a soldier. 

(16) Under s. 163, official army lists and gazettes published by 

authority in India are, in proceedings held under the Sta¬ 
tute, whether before civil courts or courts-martial, evi¬ 
dence of the status and rank of the officers therein men¬ 
tioned, and of any appointments held by them, and of the 
corps, battalion, arm, or branch to which they belong; and 
the expression “ Government printer ” means any Govern¬ 
ment press.* _ 

* As to proceedings held under Indian military law, seess, 78 and 81 of the 
Indian Evidence Act, 1872 (I of 1872), Pt. II, pp. 363-364, post. There is a 
separate Indian Army Lid ; and as to gazettes, the principal one in India is the 
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(17) Under s. 179, special provision is made for the application Ch. I, §8, 
of the Statute to the Royal Marines in India. 

6 . It will presently be necessary to examine the administrative Adminwtra- 

. , tion of India. 

arrangements under which the Army in India is controlled ; but in 
order to do that effectively it is essential first to understand the form 
of government untier, and the machinery by, which the general ad¬ 
ministration of the affairs of the country is conducted. In the 
forefront stands the Viceroy* and Governor General, who is 
appointed by the Crown by warrant under the Royal Sign Manual, 
as required by s. 29 of the Government of India Act, 1858 (21 & 22 
Viet., c. 106). At the head of affairs as he is, he does not, however, 
save in very exceptional circumstances, act officially alone ; for, in 
pursuance of the provisions of s. 3 of the Indian Councils Act, 1861 p. 35. 

(24 & 25 Viet., c. 67), there is associated with him in the administra¬ 
tion a Council, composed of fivef similarly appointed Ordinary Exocutivc 

Members, and usually, as will be explained more fully hereafter, an 
Extraordinary Member in the person of the Commander-in-Chief of 
the forces in India. All executive business is distributed among 
different departments, each of which is presided over by an Ordinary 
Memberf and furnished with a sufficient staff of Secretaries, Joint 
Secretaries, Deputy Secretaries, Under Secretaries, and Assistant 
Secretaries, together with the necessary subordinate clerial estab- Secretaries to 
lishment. The Secretary, although he acts under the immediate meat. GoTam ' 


Gazette of India, which is issued weekly under the orders of the Governor 
General in Council, and was first given legal recognition by the Official 
Gazettes Act, 1863 (XXXI of 1863). But what are styled local official gazette« 
are also published by the Local Governments of the various Provinces, with 
the exception of Ajmere-Merwara, British Baluchistan and the North. row 
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orders of the Member of Council in charge of the particular depart¬ 
ment, is a Secretary, not to that Member, but to the Government, 
and as such he is empowered by the Statutory Rules of Business 
framed under s. 8 of the Indian Councils Act, 1861, to take indepem 
dent action by submitting any case at any stage to the Governor 
General for orders, should he deem it advisable to do so ; while it is 
considered to be his duty to keep the Viceroy, upon whom he waits in 
person at regular intervals, informed regarding the affairs of the depart¬ 
ment generally. Questions of minor importance are disposed of de- 
partmentally ; but, where any grave issue is raised, or where, under 
the system of inter-departmental reference in vogue, a difference of 
opinion is disclosed, the case is brought before a meeting of the Gov¬ 
ernor General’s Executive Council. This Council sits, as a rule, once 
a week, but special meetings may be convened at any time. Its pro¬ 
ceedings are strictly private, and are conducted in the same informal 
manner as those of the English Cabinet; but the Secretary in the 
department concerned attends in order to lay the particular item of 
business under consideration before the Council, to record the order 
passed, and ^o take any subsequent action necessary to give effect to 
the decision arrived at. Ordinarily the opinion of the majority in 
Council prevails ; but the Governor General has, under s. 48 of the 
Government of India Act, 1833 (3 & 4 Will. 4, c. 85), a casting vote 
in the event of an equal division, and he is empwered by s. 5 of the 
Government of India Act, 1870 (33 Viet, c. 3), if he thinks that “the 
safety, tranquillity or interests of the British possessions in India or 
any part thereof ” so require, to overrule the Council and report his 
action to the Secretary of State. The official Acts of the Govern¬ 
ment of India thus constituted are expressed to run in the name of “the 
Governor General in Council/' a style which rests on the statutory 
authority of s. 39 of the Charter Act of 1833; but the phrase “ the 
Government of India" is used almost as frequently, and legislative 
recognition has been given to it by s. 3 (22) of the General Clauses 
Act 1897 (X of 1897)-—see ch. VI, § 11 (3), post. Every order of the 
Governor General in Council must, under the Rules of Business , be 
signed by either a Secretary, a Joint Secretary, a Deputy Secretary, 
an Under Secretary, or an Assistant Secretary, and such signature is 
declared to be the proper authentication thereof. And all subor¬ 
dinate Governments and Administrations in India are, by Act of 
Parliament, * expressly bound to obey the orders of the Governor 


* See s. 9 of the East India Company Act, 1772 (13 Geo, 3, c. 63); ss, 24, 
40, 41 and 44 of the East India Company Act, 1793 (33 Geo. 3, c. 52); and 
as, 65 and 67 of the Governmont of India Act, 1833 (3 & 4 Will, 4, 0 . 85), 
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General in Council, and to keep him constantly and punctually 
informed of their proceedings. 

By ss. 39 and 65 of the Government of India Act, 1833, which 
superseded the still unrepealed, though now obsolete, provisions of 
the same kind contained in the Regulating Act of 1772, the superin¬ 
tendence, direction, and control of the whole civil and military 
government of all the East India Company’s territories and revenues 
in India were vested in the Governor General of India in Council; 
but s. 80 of the same Statute enjoined obedience on the *part of the 
Company’s servants in India to the Court of Directors in London, 
under pain of indictment for misdemeanor. When, after the Mutiny 
of 1857, it was decided that India should cease to be held by the 
Company in trust for the Crown and that thenceforward it should be 
taken over and governed directly by and in the name of the 
Sovereign, the Government of India Act, 1858 (21 Sc 22 Viet., c. 
106), was passed by Parliament with a view to giving legal effect to 
the transfer of property, power, and authority involved in the change. 
By that enactment the constitution of the famous Company, which 
had, in the words of Burke, “ begun in commerce and ended in 
empire,” ceased to exist,* the functions of government were assumed 
in their entirety by the Crown, and the place of the old Court 
of Directors was taken by the Secretary of State for India. Thus 
full power to superintend, direct and control, inter alia , the Army in 
India now rests in the hands of the Governor General in Councilf; 
but the ultimate authority is His Majesty’s Government, acting 
through the Secretary of State, who is always a Cabinet Minister; 
and the supremacy of Parliament, which, indeed, could scarcely, 
regard being had to the British constitution, be questioned, is never¬ 
theless still expressly safeguarded and saved by the extant provisions 
of s. 51 of the Charter Act of 1833. Nor should it be forgotten that 
the King himself is Head of the Army in India, as elsewhere through¬ 
out the British possessions, not only by reason of the prerogative of 
the Sovereign, but also by Act of Parliament. For s. 2 of the Gov* 
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* It was not, however, till the 1st June, 1874, that the Company was 
formally dissolved by Act of Parliament—see s. 36 of the East India Stock 
Dividend Redemption Act, 1873 (36 Viet., c. 17.) 

t This is pointed out prominently in the report of the Special Com¬ 
mission on Indian Army Reorganisation presided over by the late Sir Ashley 
Eden in 1877, where it is said that “ the Governor General in Council is 
the supreme head of the Army in India.” The report in question is second in 
importance only to that of the Royal Commission of 1858, on the recommenda¬ 
tions of which the Army in India was entirely reconstructed after the Mutiny. 
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° h JL § 6 ' ernment of India Ac * * * § > 1858, (21 & 22 Viet., c. 106), directs that India 
shall be governed by and in the name of His Majesty ; and an old, 
though yet unrepealed, Statute*-^ Ch. 2, stat. 1, c. 6—declares that 
"within all His Majesty's realms and dominions the sole supreme 
government, command, and disposition of the militia, and of all 
forces by sea and land, and of all forts and places of strength, 
is, and by the laws of England ever was, the undoubted right 
of His Majesty and His Royal predecessors, Kings and Queens of 
England ; and that both or either of the Houses of Parliament cannot 
nor ought to pretend to the same, nor can, nor lawfully may, raise 
or levy any war, offensive or defensive, against His Majesty, his 

Military Mom- » • l r i , J J 

ber and Depart- neirs, or lawful successors. * As regards the Governor General's 

ment. 


P. 35. 


Commander- 
in-chief in In- 
din. 


* This declaratory Statute is mentioned because it remains, as has been 

remarked, in the Statute-book, and also because it is an interesting survival 

from the times of the Stuarts. It must, of course, now be read in the light of 
such later legislation as that embodied in the Bill of Rights and referred to in 

§ 3 above. 

t The civil character of the Military Member’s office may be further in* 
stanced by the circumstance that he is, ex officio, a justice of the peace for the 
whole of British India—see § 13 (40), foot-note, below, 

X The scheme of administration at the War Office has recently been altered 
by the constitution of an Army Council and the abolition of the post of Com¬ 
mander-in-Chief, See, in this connection, the Orders of His Majesty in 
Council published in the London Gazette of the 16th August, 1904, and 
reproduced at the end of this chapter. 

§ As to the Judge Advocate General in India and the Department presided 
over by him, see ch. Ill, § 7, post , 


Executive Council, one of the Ordinary Members is, in practice, 
always a military officer; but it is important to note that the law 
requires no speh appointment, and that, so long as a military man 
holds office in Council as an Ordinary Member, he is, by s. 3 of the 
Indian Councils Act, 1861, (24 & 25 Viet., c. 67), precluded from 
holding any military command or being employed in actual military 
duties.f The Military Member naturally presides over the Military 
Department, which may be said to correspond with the War Office J 
in the scheme of administration in England, and through it the 
military affairs of the country are supervised by the Government of 
India. But, subject to the general powers of supervision so exercised, 
the immediate superintendence of, and executive control over, the 
Army are entrusted to the Commander-in-Chief in India, who has a 
separate Secretariat of his own, 'and an Army Head-Quarters Staff 
under an Adjutant General (to whose office there is attached a 
Judge Advocate General§) and a Quartermaster General, with 
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deputies and assistants in each branch. Four Governors General— 
Lord Cornwallis in 1793, and again in 1805, Lord Wellesley in 1798, 
Lord Moira in 1813, and Lord William Bentinck in 1828 *—were 
appointed also to the chief command of the forces in India; but the 
right to it was refused to Lord Ellenborough in 1843, and, 
with the exceptions just mentioned, the two offices have been 
kept distinct, as both English and Indian military law evidently con¬ 
template that they should he, the post of Commander-in-Chief in 
this country having been filled by a long line of distinguished 
soldiers in succession, from Major General Stringer Lawrence in 
1763 downwards. Until lately the Commander-in-Chief in India 
directly commanded the troops in the Bengal Presidency, and, as 
regards those in Madras and Bombay, which had their own local 
Commanders-in-Chief, exercised merely general powers of a super¬ 
visory character, his right to interfere being dependent on whether 
British or Native troops were concerned. But such an arrangement 
was somewhat ancmalcus and highly inconvenient, and it was at last 
abrogated by the passing of the Madras and Bombay Armies Act, 
1893 (56 & 57 Viet., c. 62), which, while establishing unification 
of command and administration, provided also for decentralisation 
and the devolution of authority. It abolished, with effect from 

* The Marquess Cornwallis led the British forces in person during the 
second Mysore war in 1792. His later term of office was brought to a pre¬ 
mature close by bis death within ten weeks of his return to India in 1805. 

Lord Mornington, better known as the Marquess Wellesley, conducted the 
third Mysore war, which ended with the fall of Seringapatam and the death 
of Tippoo in 1799. The second Maratha war of 1802-1804 was also directed by 
him, and was distinguished by the victories of his brother, Sir Arthur Wellesley 
(afterwards Duke of Wellington), at Assaye, Argaum and Ahmednagar, and 
by those of General (afterwards Lord) Lake at Aligarh, Laswari, Agra and 
Delhi. 

Lord Moira was created Marquess of Hastings after the war with Nipal, 
which he brought to a successful issue after two campaigns in 1815 and 
1816. The last Maratha war of 1817-1818 likewise took place during his 
Governor Generalship, and operations against the Mahrattas and Pindaris 
were conducted by him personally. 

Lord William Bentinok, who had been Governor of Madras at the time of 
the mutiny at Vellore in 1806, annexed, when he was Governor General and 
Commander-in-Chief, the small Province of Coorg after a petty war against 
the Raja in 1834, 

Lord Hardinge, who had himself served in the Peninsular war and had 
refused the Command-in-Chief in India before he was appointed Governor 
General, accompanied the Commander-in-Chief (Sir Hugh Gough) during the 
Sikh campaign and proposed the supersession of the latter in 1846 after the 
battle of Ferozeshah, 
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the ist April, 1895, the two Provincial Commanders-in-Chief, leaving 
one actual Ccmroander-in-Chief in India, and it at the same time 
transferred to the Government of India all those intermediate 
powers of interference which had formerly been exercised by 
the Local Governments ot Madras and Bombay. Under it the 
entire system is now divided into four great Commands and one 
independent District in Burma,* * * § each being immediately under a 
Lieutenant-General and all under the Commander-in-Chief. The 
latter is appointed by the Secretary of State under s. 25 of the East 
India Company Act, 1793 (33 Geo. 3, c. 52), read with e. 3 of the 
Government of India Act, 1858 (21 & 22 Viet., c. ic6 f; his term of 
office is limited by usage and executive order, though not by 
Statute, to five yearsf, during which, owing to. the provisions of 
s. 79 of the Government of India Act, 1833 (3 & 4 Will. 4, c. 85), 
he is absolutely precluded from taking leave to Europe}; and his 
salary is fixed at not more than Rs. i,co,oco per annum by s. 35 of 
the Government of India Act, 1853 (16 & 17 Viet., c. 95). He may 
be, and in practice (unless he is acting provisionally) always is, ap¬ 
pointed by the Secretary of State in Council under s. 3 of the Indian 
Councils Act, 1861, but without any increase to his emo]uments||, 
to be an Extraordinary Member of the Gove)nor General’s Ex¬ 
ecutive Council; and as such he takes part in the general administra¬ 
tion of the country along with the Ordinary Members of Council, 
though with this important difference that he is not in charge of a 
department of the Government of India and has himself, qvd 
Commander-in-Chief, to communicate from Aimy Head-Quarters 


* See the first foot-note on p. iv above. In all matters requiring reference 
to higher authority a Lieutenant-General Commanding communicates direct 
with the Government of India or Army Head-Quarters, as the case may be ; 
and similarly the administrative officers of departments address the heads of 
their departments with the Government of India or at Army Head-Quarters. 

t In cases of vacancies caused by death, resignation, or departure from 
India provisional appointments may be made by the like authority under s. 
27 of the Statute of 1793. 

£ As to this, see the note to s. 3 of the Indian Councils Act, 1861, post, 
Pt. II, p. 36. 

§ See the note to the section, post , Pt. II, p. 25. 

|| See the notes tos. 35 of the Government of India Act, 1853, post , Pt. II, 
p. 29. See, too, s. 32 of the East India Company Act, 1793 (33 Geo. 3, c. 52), 
which provides that no Commander-in-Chief shall be entitled to any salary or 
emolument in respect of his being a Member of Council, unless the same shall 
be specially granted by the Court of Directors, i. e., now, by the Secretary of 
State ; but this enactment may be regarded as superseded by s. 35 of the 
Statute of 1853 above referred to. 
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with the Military Department. He thus acts in a twofold capacity, Oh - I, § 6. 


being a member and at the same time a servant of the Government: 
he submits proposals to the Government in the one, and votes upon 
them in the other. He is at the head of the most important depart¬ 
ment of the Army, that which has to do with the command and dis¬ 
cipline of the troops. Here he has full authority, subject, of course, 
to the regulations of the Government for the time being in force ; 
and he has the practically uncontrolled power of selection for ap¬ 
pointments in all the combatant branches. Every officer of the 
British Service has, under s. 42 of the Army Act (44 & 45 Viet., c. 
58), the right, if he thinks himself wronged by anything done con¬ 
cerning him in India, to seek redress by submitting a complaint 
through the proper channel to the Secretary of State for War 
for the orders of His Majesty.*' Moreover the immediate 
patronage in each Command in respect of regimental posts and 
local staff appointments, is allowed to rest in the hands of 
the local Lieutenant-General Commanding. But, as a necessary 
condition of the responsibility attaching to his position, the Com- 
mander-in-Chief in India has a potential voice in the selection 
of officers for all the principal posts in the Army, and subject to the 
limitations just alluded to, he may be said to be supreme in the 
department of discipline and command. There are, however, other 
administrative departments of the Army, such as the Ordnance, Mili¬ 
tary Works, Supply and Transport, Clothing, and Remount Depart¬ 
ments : and these are administered by the Military Department of 
the Government of India under the supervision and guidance of the 
Military Member of Council, who acts as a member of the civil 
government, and whose military rank is, as has been mentioned, so 
far in abeyance that he is ineligible to hold any military appoint¬ 
ment. The system has been condemned as incongruous ; but in so 
far as it places the spending departments of the Army directly under 
the civil government, it is apparently similar to that which obtains 
in England and in all the great countries of Europe. The nomination 
of the Commander-in-Chief to the Governor General’s Executive 
Council entitles him to a seat in the supreme Legislative Council 


* The channel contemplated by the section, a? it still stands, is the 
Commauder-in-Chief in England, but there is now no such offi cer 
—3ee the first foot-note on p. xi above. An aggrieved officer of the Indian 
Army is, by s. 180 (1) (d) of the Army Act, given, in lieu of this, the right 
to complain to the officer appointed in that behalf by the Commander-in-Chief 
in India with the approval of the Governor General in Council, and that 
officer is required to cause the complaint to be investigated and to report 
it to the Government of India for orders. See pp. x—xi above* 
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also; and, under s. 33 of the Charter Act of 1793, if he should 
happen to be resident in the Madras or Bombay Presidency—a 
contingency which has never occurred and is scarcely likely ever 
to occur—he would become for the time being a Member of the 
local Executive Council, and, therefore, also of the local Legisla¬ 
tive Council, of the Governor. 

Hitherto orders and notifications relating to military matters in 
India have been communicated through four different channels, viz., 
the Gazette of India, Governor General’s Orders (G. G. O.), General 
Orders of the Commander-in-Chief in India (G. O. C. C.), and 
India Army Circulars (I. A. C.). But now the Army in India has, 
by virtue of a recent notification issued by the Government of India,* 
to look to only two sources of information—the Gazette of India 
and India Army Orders . An order made by the Governor General 
in Council must, as has been stated on p. xviii above, be signed by a 
Secretary, or by a Joint, Deputy, Under, or Assistant Secretary, to 
the Government of India, if it is to be properly authenticated; and 
this rule is invariably observed when the medium of publication is 
the Gazette of India. But, as regards orders issued by purely 


* See the Military Department’s Notification No, 718, dated the 17th 
July, 1903 ,—Gazette of India , 1903, Pb. I, p. 506. The notification runs as 
follows :— 

“ With the approval of the Governor General*in Council it is hereby noti¬ 
fied that, with effect from the 1st August, 1903, the following procedure will 
be followed when notifying the decisions of the Governor General in Council 
affecting the Army : — 

(1) The present system of publishing orders to the Army in G. G. Os., G. 

O. C. Cs or I. A. Cs. will be discontinued. 

(2) All orders or notifications to the Army will appear in future either in 

the Gazette of India, or in orders published by the Adjutant 
General’s Department, to be styled “ India Army Orders.” 

(3) In the Gazette of India will be published all such commissions appoint¬ 

ments, promotions, retirements, rewards, legal notifications, despat¬ 
ches connected with field operations, or other notifications which it 
is usual or expedient to publish in the Gazette. 

(4) Changes in organisation, etc., will, as a rule, be notified only in India 

Army Orders, as also rewards of a minor description, such as the 
grant of meritorious service medals. 

(5) India Army Orders will commence with the notification of all Royal 

Warrants, and Regulations or orders promulgated under the 
authority of the Secretary of State for India or the Governor General 
in Council, and will be prefaced accordingly. Such notifications will 
be followed by orders which hitherto have only appeared in G. O, 

c. c. 
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ilitary authority, there are certain special provisions of the Army 
Act (44 & 45 Viet., c. 58), which ought not to be lost sight of. S. 172 
of that Statute provides that any order authorised thereby to be made 
by, amongst others, the Commander-in-Chief or the Adjutant Gene¬ 
ral in India, or by any general or other commanding officer may 
be signified by an order, instruction, or letter under the hand of any 
officer authorised to issue orders on behalf of such Commander-in- 
Chief, Adjutant General, or other commanding officer ; that every 
order, instruction, or letter purporting to be signed by any officer 
appearing therein to be so authorised shall be evidence of his being 
so authorised ; and that, where a form of order is prescribed by any 
statutory rule of procedure, an order deviating therefrom is not to be 
rendered invalid by reason only of such deviation. Moreover the 
important general rule of law that a person on whom powers are 
conferred, must exercise them himself and cannot delegate them to 
another —delegatus delegare non potest —is to a certain extent modi¬ 
fied, as regards English military law, by s. 171 of the Army Act. It 
is there enacted that “ any power or jurisdiction given to, and any 
act or thing done by, to, or before, any person holding any military 
office may be exercised by, or done by, to, or before, any other per¬ 
son for the time being authorised in that behalf according to the cus¬ 
tom of the service or according to rules made under section 70."* 
And a court-martial may, under the statutory Rules of Procedure in 
force,! take judicial notice, and, therefore, dispense with formal evi¬ 
dence, of any matter of notoriety—such as a service custom—falling 
within the scope of the general military knowledge of the members. 


(6) In the place of India Army Circulars, there will be a quarterly appendix 
to the India Army Orders. This will contain only corrections to the 
India Army Regulations, and will be printed separately in the same 
form and style as at present, so as to facilitate the correction of 
books of regulations.” 

By the expression “ legal notifications,” as used in clause (3) of the above, 
statutory notifications are evidently meant. Certain notifications—e. g % notifi¬ 
cations as to rules of procedure in courts-martial made under art. 190 of the 
Indian Articles of War—must, by express provision of law, appear in the 
Gazette of India-see post , Pt. II, p. 202, and the definition of “ notification” 
on p. 129. 

It may be observed that “ G. 0. C. Cs.” i.e. General Orders of the Com¬ 
mander-in-Chief in India—are still alluded to in art. 165 of the Indian 
Articles of War (Act V of 1869), post , Pt. II, p. 190. 

* S. 70 of the Army Act provides for the making of rules to regulate the 
procedure, etc, of courts-martial. 

+ See r - 74 in the War 0ffic e Manual of Military Law, ed, 4, p. 638 ; and 
r. 55 of the links of Procedure (Native Army ), post, Pt. II, p. 232 . 
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7. The Government of India may not, without the express 
command and authority of the Secretary of State for India—except 
where hostilities have been actually commenced, or preparations for 
the commencement of hostilities have been actually made, against 
the British Government in India or against any State dependent 
thereon by treaty or otherwise—either declare war or commence 
hostilities; and, if it does so in any of the exceptional circumstances 
indicated, it is required at once to communicate the fact and the reasons 
therefor to the Secretary of State. This is enacted by s. 42 of the East 
India Company Act, 1793 (33 Geo. 3, c. 52), and the following sec¬ 
tion lays it down that no Local Government in India shall, without 
the express authority of the Government of India or the Secretary of 
State, issue any orders commencing hostilities or levying war, unless 
in case of sudden emergency or imminent danger. And, finally, s. 
54 of the Government of India Act, 1858 (21 & 22 Viet., c. 106), re¬ 
quires that, when any order directing the actual commencement of 
hostilities is transmitted to India fiom England, the fact shall be 
communicated without avoidable delay to both Houses of Parliament. 

8 - Except for preventing or repelling the actual invasion of 
British India or under other sudden and urgent necessity, the reve¬ 
nues of India may not, without the consent of both Houses of Parlia¬ 



ment, be applied to defraying the expenses of any military operations 
carried on beyond the external frontiers of British India by His 
Majesty’s forces charged upon the Indian revenues—see s. 55 of the 
Government of India Act 1858 (21 & 22 Viet., c. 106). The pro¬ 
hibition in the Bill of Rights against the maintenance of a standing 
army—see p. v above—renders it clear that the introduction of Indian 
troops into the United Kingdom in time of peace without the 
consent of Parliament would be unlawful ; but the power of the 
Crown to dispose of them elsewhere, subject to the condition as to 
charging Indian revenues imposed by the Act of 1858, has on several 
occasions been assumed. Long before the passing of that Statute 
and as far back as in 1801 an army from India co-operated in an 
expedition to Egypt, while India was again indented upon in 
1810-11 in connection with expeditions to Mauritius and Java. In 
1842 India furnished the China expeditionary force ; in 1856-57 
the Persian expedition, and in i860 the second force despatched 
to China, were alike largely Indian ; and other instances may be re¬ 
called by the mention of Abyssinia in 1867, Perak in 1872, Malta in 
1878, Egypt in 1882, Suakim in 1885, Upper Burma in 1886, the 
Soudan in 1896, and finally China, for the third time, and. South Africa, 
within the last few years. The question whether the power referred to 



WMSTff 



really exists has been discussed in Parliament more than once, and the Oh. I, § 8, 


highest legal authorities appear to have expressed very divergent views 
regarding it.* The most important debate on the subject occurred in 
the House of Lords in 1878 in connection with the despatch of Indian 
troops to Malta; but .the discussion then turned upon the construc¬ 
tion of the words “ exclusive of the numbers actually serving within 
Her Majesty's Indian possessions,” which were introduced into the 
Mutiny Act of 1876 and are now to be found in every Army (Annual) 

Act. Lord Selbourne, then ^r-Lord Chancellor, contended that by 
them the Native Indian Army was excluded from the control of the 
Crown outside India in time of peace without the consent of Parlia¬ 
ment ; while Lord Chancellor Cairns maintained that they referred 
not to the Indian Native Army at all, but only to the European 
forces actually serving for the time being in India. The question 
must, therefore, be said to remain an open one ; but it is significant 
that it was not raised in connection with the recent employment of 
Indian troops in China and South Africa. 

9. The officers of British regiments serving in India are, of officering of 
course, themselves members of the British Service, and regarding Army ln India ‘ 
them it is not proposed to say anything in this paragraph. In the 
Native Army there are two classes of commissioned officers, the 
superior officers, who are British, and the inferior, who are Native. 

For the Native artillery, composed chiefly of mountain batteries, the 
superior British officers are drawn from the Royal Artillery; the 
Native sappers and miners are officered in the higher ranks from 4 the 
Royal Engineers; and the British officers required for the cavalry 
and infantry are specially appointed—see §4, ante. In a Native 
cavalry regiment there are supposed to be in all twelve British 
officers, viz., the commandant, the adjutant, four squadron com¬ 
manders, and four squadron officers, with a reserve of two to take 
the places of absentees. In a Native infantry regiment, in which 
the double-company is the administrative unit, the British officers 
again number twelve, being the commandant, the adjutant, four 
double-company commanders, four double-company officers, and 
two extra officers to fill temporary vacancies. As regards Native 
commissioned officers, the various ranks in the cavalry are those of 
risaldar, risaidar and jemadar, the risaldar-major being the chief, 

* See Ilbert’s Government of India, pp. 71 and 165, where reference is 
made to Hansard, 240, May 20, 21, 23, 1878 (Employment of Indian troops in 
Malta); ibid, 243, December 16, 17, 1878 (Afghan War); ibid, 272, 273, July 
27, 31, 1882 (Egypt); ibid, 295, March 5, 9, 16, 1885 (Soudan); ibid, 302, 

January 25, 1886 (Upper Burma); and ibid, July 6, 1896 (Soudan). 
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risaldars and risaidars the captains of companies, and jemadars the 
lieutenants under them. Then there come the woordie-major or 
Native adjutant, the duffadar or sergeant, the kote-duffadar or troop 
sergeant-major, and the salutrie or Native veterinary surgeon. In 
the infantry, the subadar-major is the senior Native officer, corres¬ 
ponding with the cavalry risaldar-major, subadars are captains of 
companies, and jemadars are lieutenants, one of the latter being also 
the Native ad jutant. Non-commissioned Native officers (correspond¬ 
ing with British sergeants and corporals) are known as havildars and 
naiks, and commissioned Native officers are either promoted from 
among their number or appointed by direct commissions. To a few 
Native regimental officers the honorary rank of captain is given on 
retirement, while the honorary rank of major or lieutenant-colonel 
has also been bestowed upon a limited number engaged on extra- 
regimental duties or after leaving the service. 

The appointment of distinguished officers of the Indian Army 
to be Honorary Colonels of Native regiments has recently been sanc¬ 
tioned by His Majesty, and the following rules on the subject have 
been published*:— 

*‘ I.—Field Marshals and General Officers, whether on the Active, 
Unemployed, Supernumerary or Retired List, will be 
eligible for appointment. 

“IL—An Honorary Colonel may be appointed to every regiment 
of cavalry and battalion of infantry in the Indian Army. 

C TII.—To be eligible for this distinction officers must have had 
some previous distinguished association with the regiments 
to which they are appointed Honorary Colonels. 

“ IV, —His Majesty the King and other members of the Royal 
Family, who are now Honorary Colonels of certain regi¬ 
ments, will be appointed Colonels-in-Chief of such regi¬ 
ments, should any Field Marshal or General Officer be 
appointed Honorary Colonel.” 

10. Officers' commissions emanate from the Sovereign as Head 
of the Army, and they are chargeable with a stamp-duty fixed at thirty 
shillings by the Stamp Act, 1881 (54 & 55 Viet., c. 39), which at the 
same time exempts commissions granted to officers of militia, 
yeomanry or volunteers. By the Officers' Commissions Act, 1862 
(25 & 26 Viet., c. 4), it is provided that the Crown may direct that 
commissions prepared under the authority of the Royal Sign Manual 
may be afterwards issued without the Royal Sign Manual, but signed, 



* See Gazette of India , 1903, Pt. L P» 917. 
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hereafter, by the Commander-in-Chief and a Secretary of State, in 
the case of the Royal Marines, by the Admiralty, and in the case of 
chaplains, commissariat and store officers, adjutants and quarter¬ 
masters in the militia and volunteer forces, by a Secretary of State. 

By an Order in Council, dated the 5th May, 1873,* anc * issued 
in exercise of the powers conferred by the Statute of 1862, certain 
forms are prescribed for commissions : and it is further directed— 

(a) that to every person appointed to the rank of sub-lieutenant, 

or to any other rank on probation, a commission shall be 
issued over the signatures of the Commander-in-Chief and 
a Secretary of State; 

(b) that all first commissions to permanent rank shall be issued 

under the Royal Sign Manual; 

(1 c ) that to every officer promoted and not holding a permanent 
commission as aforesaid a commission shall be issued 
over the signatures of the Commander-in-Chief and a 
Secretary of State, or, in the case of the Royal Marines, 
of the Lords Commissioners of the Admiralty ; 

( d ) that to an officer commissioned in the manner thus pres¬ 

cribed no other commission shall thereafter be issued, 
that his future appointment, by promotion, exchange, 
transfer, or otherwise, shall, as and when approved by the 
Sovereign, be notified in the LondoJi Gazette , and that he 
shall be entitled, by virtue of his first commission, 
to hold and exercise the rank to which he has been so 
appointed according to such notification thereof; and 

(e) that neither this Order in Council nor any thing contained in 

it shall be construed to prevent the Sovereign from signing 
any commission, or to prevent any commission so signed 
from having the same validity and effect as if the Order 
had not been made. 

By the Demise of the Crown Act, 1837 (7 Will. 4 & t Viet., c. Demise of the 
31), it is provided that “ upon any demise of the Crown all commis- SS* commit 
sions in the army or royal marines then in force shall continue in 8l<mS ' 
force until cancelled by direction of the succeeding King or Queen 
of the realm.” And it is enacted, in still more general terms, by the 
Demise^of the Crown Act, 1901 (1 Edw. 7, c. 5), that “ the holding 

* See Statutory Rules and Orders Revised , vol. I, at p, 34. These instruc¬ 
tions, and also the Statute of 1862, require revision now that the post of 
Commander-in-Chief in England has been abolished-see the first foot-note 
on p. xi above, 
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of any office under the Crown, whether within or without His 
Majesty's dominions, shall not be affected, nor shall any fresh 
appointment thereto be rendered necessary, by the demise of the 
Crown.” Officers’ commissions, therefore, are not invalidated by any 
such event. 

Before the transfer from the Company to the Crown and the 
passing of the Government of India Act, 1858 (21 & 22 Viet., c. 
ic6), the Governor General in Council, either as such or as Com- 
mander-in-Chief under powers delegated from the Crown, granted 
commissions to officers of the Company’s troops; but there appear 
always to have been doubts as to the exact status conferred thereby.* 
The law does not bestow upon either the Governor General or the 
Commander-in-Chief in India authority to grant commissions, nor 
is there any reference to such a power in their Letters Patent as now 
issued. The former practice has, therefore, for more than forty years 
been abandoned, except in the case of officers of volunteers appointed 
under the Indian Volunteers’ Act, 1869 (XX of 1869), to whom 
unstamped! commissions are, as a matter of fact, always issued over 
the signature of the Governor General or Governor General in Coun¬ 
cil. For practical purposes, however, little (if anything) seems to 
turn upon the receipt of a commission, and any informality or 
irregularity in this respect would appear to be immaterial. Formerly, 
no doubt, the military rank and the powers of command of officers 
of the regular forces depended upon their commissions alone, and 
a fresh commission had, in consequence, to be granted whenever 
an officer was promoted ; but this is no longer the case, and the matter 
of command is now the subject of executive control, s. 71 of the Arm> 
Act (44 Sc 4 % Viet., 1858) investing the Crown with full power 
to regulate it in any way that may seem advisable, “ provided that 
command shall not be given to any person over a person superior in 
rank to himself.’' By reason of this proviso it would notwith¬ 
standing what is believed to have been the practice in India for 
a number of years, be illegal to appoint, say, a major of the 
Indian Army to serve in a regiment under a second-in-command 
whose rank is only that of a captain, although probably a junior 
major might be given command over a senior officer of the same 
rank, or an officer with local or temporary rank over an officer with 

*~As to these commissions and the former law on the subject, see Ilbert’s 
Government of India> at pp. 271 275. 

f The Indian Stamp Act, 1899 (II of 1899), fixes no stamp duty for a mill- 
tary commission. Gf. the English Act quoted at the beginning of this para- 
graph on p. xxviii above. 





THE ARMY IN INDIA. 

the like substantive rank. As regards Native officers, the matter 
of rank and subordination is, by art. 2 of the Indian Articles of War 
(Act V of 1869). left to be provided for by executive orders, while 
the exercise of command by officers of volunteers is—see Ch. V, 
§ post — similarly dealt with by regulation. An officer is not at 
liberty to resign his commission at pleasure, but cannot do more than 
tender his resignation for acceptance *; while all trafficking in com¬ 
missions not only is illegal at common law as being opposed to 
public policy, but also is expressly prohibited by the Sale of Offices 
Act, 1809 (49 Geo. 3, c. 126), and by s 155 of the Army Act (44 
& 45 Viet., c. 58). 

11- By s. 3 of the Act of Settlement (12 & 13 Will. 3, c. 2) 
aliens are prohibited from filling any office, civil or military ; and, 
therefore, no one who is not a British subject, either natural-born or 
naturalized under the Naturalization Act, 1870, (33 & 34 Viet., c. i4),f 
is eligible to hold a commission in the Army. As regards the 
ranks, the Act of Settlement relates exclusively to officers and has no 
application ; nor is there any Statute which, in terms equally explicit, 
forbids the enlistment of aliens. During the reign of Queen Anne 
several regiments of Continental refugees were, as a matter of fact 
and apparently without objection, raised ; but later on Parliament 
appears to have assumed that the action of the Crown in the matter 
was illegal and required legislative sanction. Consequently, the 
engagement of others than British subjects as soldiers has been ex¬ 
pressly provided for, first, in 1837, by the Statute 7 Will. 4 & r Viet., 
c. 29, and eventually by s. 95 of the Army Act (44 & 45 Viet., c. 58).' 
The latter enactment declares that any person who is for the time 
being an alien, may, if His Majesty thinks fit to signify his consent 
through a Secretary of State, be enlisted in the regular forces, pro¬ 
vided that the number of aliens serving together at any one time in 
any corps shall not exceed the proportion of one alien to every fifty 
British subjects, and that no alien shall be capable of holding any 
higher rank than that of a warrant or non-commissioned officer. 
The section, as recently amended by s. 6 (1) of the Army (Annual) 
Act, 1904 (4 Edw. 7, c. 5), further provides that inhabitants of British 


* See Parker v. Lord Olive , 4 Burr. 2419. 

+ Naturalization in accordance with the provisions of the Indian Naturali- 

. ’ , 8 ° 2(X t XX ° f 1852) ’ would not b « sufficient; for the grant of a 
certificate thereunder confers the rights, privileges, and capacities of a 
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protectorates* and negroes and persons of colour, though aliens, 
may be voluntarily enlisted, without any restriction, under Part II 
of the Statute, and that they shall, while serving in His Majesty’s 
regular forces, be entitled to all the privileges of natural-born 
British subjects. The regular forces do not include volunteers; 
and, in India, it would seem from the reference to “ loyal subjects ” 
occurring in the preamble to the Indian Volunteers’ Act 1869 (XX 
of 1869), that only British subjects, natural-born or naturalized under 
either the English Statute of 1870 or the Indian Act of 1852, can 
properly be enrolled as*volunteers. In practice, indeed, only Euro¬ 
peans and Eurasians are—see Ch. V, §12 .post —allowed to serve in 
the auxiliary forces in India ; and this may be regarded as an exception 
to the rule, laid down by s. 87 of the Government of India Act, 1833 
(3 & 4 Will. 4, c. 85), that no Native of British India, nor any natural- 
born subject of His Majesty resident therein, “ shall, by reason only 
of his religion, place of birth, descent, colour, or any of them, be 
disabled from holding any place, office, or employment ” under 
the Government. 

In this connection it may be well to refer to the subject of na¬ 
tionality and allegiance. Allegiance is of three kinds—natural, ac¬ 
quired, and local. Natural allegiance is that which the subject 
owes from his birth to the de facto Sovereign. The rule of the English 
common law is that every person born within the King’s dominions 
is a natural-born British subject, and to it there is but one exception 
-—that of the child of an alien enemy born on British soil in hostile 
occupation. By the British Nationality Act, 1730 (4 Geo. 2, c. 21), 
it was enacted that, the legitimate child of a natural-born British sub¬ 
ject, though born out of the King’s dominions, should be deemed to 
be a British subject; and by the British Nationality Act, 1772 (13 
Geo. 3, c. 21), this privilege was extended to the second generation 
on the father’s side. Thus, though both the father and the grand¬ 
father may have been born abroad, the child is a British subject, but 
the child of this child is an alien, if born in other than British terri¬ 
tory. Until the passing of the Naturalization Act, 1870 (33 & 34 
Viet., c. 14), no natural-born British subject could divest himself of 
his nationality and allegiance ; but under that Statute he may now 

make a declaration of alienage and thereafter cease to be a British 

subject. The Act does not, however, enable him to become the sub¬ 
ject of a foreign State which is at war with Great Britain.! An alien 
on the other hand may, under its provisio ns, become naturalized and 

* As to “ protectorates,” see Ch. VI, §11 (2), post. 

t See Rex v. Lynch (1902), L. R. [1903], K. B., 444 • 
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so acquire all the rights of a natural-born British subject, excepting 
only that of owning a British ship. 

An officer infringing the provisions of the law which are directed 
against trafficking in offices or commissions, not only is liable, under 
s. 155 of the Army Act to be dismissed the service on conviction by 
a court-martial for any such offence, but also becomes incapacitated 
for further employment, since, by virtue of the Sale of Offices Act, 
1809 ( 49 Geo. 3, c. 126), he is to be “adjudged a disabled person 
in law to all intents and purposes to have, occupy, or enjoy any 
office” under the Crown. Again, by virtue of the Forfeiture Act, 1870 
(33 & 34 Viet., c. 23), if an officer is convicted of treason or felony, 
and is sentenced to death, or penal servitude, or imprisonment with 
hard labour or for any term exceeding a year, his appointment at 
once becomes vacant, and any pension, superannuation allowance, or 
other emolument drawn by him determines and ceases to be payable, 
unless he receives, within two months of his conviction or before the 
filling up of his office, a free pardon from His Majesty : and he him¬ 
self is, and (until he has suffered the punishment inflicted or been 
pardoned) continues to be, thenceforth incapable of service under the 
Crown of any kind. In this connection it should be remembered that 
the second proviso to s. 44 of the Army Act requires an officer to be 
sentenced to be cashiered before he is sentenced to penal servitude or 
imprisonment by a court-martial ; so that a sentence of penal ser¬ 
vitude or imprisonment passed on an officer by a court-martial entails 
his prior removal from th; Army. Finally, art. 57 of the Indian 
Articles of War (Act V of 1869) directs that every person subject 
thereto shall, on conviction by a court-martial of the offence of em¬ 
bezzling or destroying Government property or of giving false 
evidence, be dismissed the service by the sentence of the court- 
martial, while art. 155 requires that every such person who is 
sentenced by a court-martial or a criminal court to transportation or 
to rigorous imprisonment for any time exceeding three months, 
shall be struck off the strength of the regiment, corps, or department 
to which he belongs. And arts 76, 82, 85A, and 131 of the same 
Articles, like s. 41 of the Army Act, empower courts-martial, on con¬ 
victing, to sentence officers to be cashiered and soldiers to be dis¬ 
missed. But enactments such as these must not be taken to be ex¬ 
haustive so as to derogate from the unfettered discretion of the 
Crown as to which see § 14 (/) below—to dispense with the 
services of a military man at any time without cause assigned 

12. From what has been stated in the preceding paragraphs it 
must have become apparent that there are in India two classes of 
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military men.* First, there is the officer or soldier (usually, though 
not necessarily, an European f) who, whether he is in the British 
Service or in the Indian Army, is subject to the Army Act (44 & 45 
Viet,, c. 58), and to whom the Indian Articles of War (Act V of 
i86q) have no application. While various special enactments con¬ 
cern him in India, and while he is liable to be affected in his non¬ 
military capacity by the municipal law of the country, his position as 
a soldier governed by English military law is secured by the fact 
that the legislature in India is precluded, by ss. 22 and 43 of the 
Indian Councils Act, 1861 (24 & 25 Viet., c. 67), from repealing or 
in any way altering the paramount provisions of the Army Act. And 
then there is the Native officer or soldier, whose position, rights, and 
liabilities are determined by the Indian Articles of War, and who is not 
concerned with the Army Act save to the extent indicated in § 5 
above. In connection with both classes alike the important principle 
to be borne in mind is this, that a person by becoming a soldier does 
not cease to be a citizen and enjoys no general exemption from the 
ordinary law. This principle was laid down by Parliament in the 
first Mutiny Act of 1689, and it has been maintained consistently 
in India as well as in England. There is, under English law, no 
droit adviinistratif or body of special rules to regulate the relations 
of the Executive Government and its servants towards private citizens; 
nor is there, as in most Continental countries, a separation des 
pouvoirs to protect official action and debar the municipal courts 
from taking cognizance of matters connected with what is distin¬ 
guished as administrative law. In his military capacity a soldier 
incurs certain liabilities and obtains certain rights and privileges; 
but all the time he is a citizen, and his status as a military man is 
merely superinduced upon his status as a civilian. Thus, a soldier 
who deserts the colours, commits a breach of contract for which he 
might be made liable for damages in the same way and to the same 
extent as a civilian breaking an agreement to serve; but, being a 
soldier as well as a citizen,, he incurs a special liability and is 
punishable as for an offence if he fails to keep his covenant of 

* As to the irregular forces and the Imperial Service Troops, see § 2 above 
and § 15 below. See, too, art, 191 of the Indian Articles of War, post, 
Pt. II, p. 203. As to Indian volunteers, see ch. V, § 13 et seq ., post. 

t Any British subject may—see § 11 above—hold a commission from 
His Majesty in the British Service, and Natives of India may be commission¬ 
ed officers subject to the Army Act. There are several instances of this now 
in the Indian Medical Service. Again commissions rendering them subject to 
English military law as officers might be given to members of the Imperial 
Cadet Corps, as to which see § 15 below. 
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service by deserting, even in time of peace. Again, as will be 
shown in the next chapter, when the military are called out to assist 
the civil power in quelling a riotous disturbance and restoring the 
public peace, they are primarily armed citizens subject to the ordinary 
law just as much as the rioters against whom their efforts are 
directed, although, as soldiers, they remain amenable to military law 
also. 


13. The civil liabilities of a military man are, however, neces¬ 
sarily limited in order to enable him efficiently and becomingly to 
discharge the duties required of him by the State. These limitations 
involve certain privileges and liabilities, partly statutory and partly 
non-statutory, and it is the object of the following clauses to enume¬ 
rate and describe as succinctly as possible those that have a statutory 
basis. It will in most cases be found that the grounds of public 
policy on which special treatment is provided, are self-obvious and 
speak for themselves. 

(1) The demanding or receiving of any sum of money or other 

valuable consideration as a gift or present, or under 
colour thereof, by any British subject holding or exerci¬ 
sing any office or employment under the Government 
of India, is prohibited and declared to be punishable as a 
misdemeanor by s. 62 of the East India Company Act, 
1 793 (33 Geo. 3, c. 52). An exception is, however, made 
by s. 64 of the Statute in favour of persons in the legal, 
medical, or clerical professions, who may—subject, of 
course, to executive and departmental restrictions—accept 
fees, gratuities, or rewards in the bond fide exercise of their 
callings. A military officer is, moreover, a public servant 
within the meaning of the Indian Penal Code (Act XLV 
of i860), and the provisions of Chapter IX of that Code, 
which are directed against the taking of illegal gratifica¬ 
tions by, and the exercise of undue influence by or upon, 
a public servant, are, therefore, applicable to him. The 
whole time of a salaried official is at the disposal of the 
Government, and it is well understood that, in the absence 
of special arrangements to the contrary, no one in the 
military or civil service can be permitted to engage in trade 
or to follow any calling or profession on his own account. 

(2) By s. 144 of the Army Act (44 & 45 Viet., c. 58), a soldier of 

of the regular forces may not be taken out of His Majes¬ 
ty’s service by any process, execution, or order of any 
court of law or otherwise, or be compelled to appear in 
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person before any court, except on account of a crime, or 
of a debt, damage, or sum of money exceeding, over and 
above all costs of suit, j£$o, 1. e. in Indian currency, Rs. 
450—see the Currency Conversion (Army) Act, 1899 (XIX 
of 1899). But any person may sue him, whatever the 
value of his claim may be, after giving due notice in 
writing, and may obtain a decree and have execution other 
than against his person, pay, arms, ammunition, equip¬ 


ments, instruments, regimental necessaries, or clothing. 
In other words, a soldier of the regular forces—and war¬ 
rant officers (not holding honorary commissions), as well 
as non-commissioned officers, are “ soldiers within the 
purview of the Army Act, while the “ regular forces in¬ 
clude the Indian— is exempted from appearing in person, 

though not from being sued, for a debt not exceeding /30 
or Rs. 450. The word “pay ” in this section and in s. 
j 3 6—see clause (5) below—would seem to cover de¬ 
ferred pay. It is the policy of the Statute to protect pen¬ 
sions, which are now—see s. 141 and clause (4) below— 
merely pay withheld for a period ; and, if deferred pa> 
were excluded from the purview of such a provision as 
this, it would be difficult to stop the process of exclusion 
short of cutting the word down to ordinary pay, as opposed 
to good conduct pay, corps pay, and so forth ; whereas the 
expression “ ordinary pay” is used in, e.g., ss. 44 ( I2 ), 1 37 » 
138, and 140 (1), whenever that alone is meant. S. 144 does 
not, of course, relate to attendance in court as a witness. 

As regards defendant officers, the only protection from 
personal appearance in India is that secured by s. 428 of 
the Code of Civil Procedure (Act XIV of 1882)* see 
clause (13) below. 

By arts. 181 and 183 of the Indian Articles of War (Act 
V of 1869), no person subject to Indian military law, and 
no person belonging to the Indian reserves when called 
out for, or engaged upon, or returning from, training or 
service, is liable to be arrested for debt under any process 

issued by. or under the authorit y of > an y civil or revenue 


court or officer. 


.V A revised Code of Civil Procedure is now before the legislature, but is not 

ikelv to become law for some time. The changes contemplated by it are 
lescribed in detail in the notes to the present Code of 1882 as reproduced 

n Pt. II, post, p. 407. 
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(3) No warrant of arrest may be issued against a public officer in 

a suit instituted in respect of anything purporting to have 
been done by him in his official capacity without the con¬ 
sent in writing of the district judge, i.e., the judge presi¬ 
ding in the principal civil court of original jurisdiction in 
the district ; nor can he be arrested in such a suit other¬ 
wise than in execution of a decree obtained against him— 
see ss. 425 and 427 of the Code of Civil Procedure (Act 
XIV of 1882). The expression “ public officer” is de¬ 
fined by s. 2 of the Code so as to include, inter alios , 
“ every commissioned officer in the military forces of His 
Majesty while serving under Government,” and also “ every 
officer in the service or pay of Government”—a definition 
which is wide enough to cover all military officers in India, 
whether in the British Service or in the Indian Army. 

(4) Apart from Statute, the assignment or charging of his 

pay by an officer or soldier is void in law as being 
contrary to public policy ; for the emoluments of a military 
man are intended to enable him to maintain himself and 
those dependent upon him in a becoming manner, and 
they are, therefore, to some extent removed from the opera¬ 
tion of the ordinary rules governing the disposition of 
personal property. S. .141 of the Army Act, (44 & 45 
Viet., c. 58), however, provides that every assignment of, 
and every charge upon, and every agreement to assign or 
charge, any deferred pay or military reward due to an 
officer or soldier of His Majesty’s forces shall be void, 
except in so far as it is made in pursuance of a Royal 
Warrant for the benefit of the family of the person entitled 
thereto, or in so far as may be authorised by any Act for 
the time being in force. And, under s. 6 (/*) of the Transfer 
of Property Act, 1882 (IV of 1882), neither a public office 
nor the salary of a public officer, whether before or after 
such salary has become payable, is capable of transfer. 
Moreover, all trafficking in military commissions or offices 
is, subject to the provisions of the Regimental Exchange 
Act, 1875 (38 & 39 Viet., c. 16), prohibited and pena¬ 
lized by the Sale of Offices Act, 1809 (49 Geo. 3, c. 126), 
and also by s. 155 of the Army Act. 

(5) By s* 136 of the Army Act (44 & 45 Viet., c. 58), an officer or 

sotdier of His Majesty’s regular forces (which include His 
Majesty’s Indian forces) is entitled to his pay without 
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any prior deductions other than those authorised by Act 
of Parlia ment,* Royal Warrant, or Act of the Governor 
General of India in Council; and here the word “pay” 
should—see the remarks regarding s. 144 in clause (2) 
above—be construed so as to cover all pay, including 
deferred pay or pension. The reference to an enactment 
of the Indian legislature was added to the section by Parlia¬ 
ment in 1895, and there is now no doubt as to the liability 
of a military man to have, for example, income-tax deducted 
from his pay before disbursement in the manner directed 
by the Indian Income-tax Act, 1886 (II of 1886), or a sum 
claimed by way of rent withheld from his salary in pur¬ 
suance of the provisions of s. 39 of the Cantonments 
(House-Accommodation) Act, 1902 (II of 1902). A Royal 
Warrant, dated the 26th October, 1900, lays it down that 
the pay, non-effective pay, and all other emoluments 
granted to an officer or soldier shall be held liable to be 
stopped, on the order of a Secretary of State, to meet any 
public claim there may be against him, any debt that may 
be due from him, or any regimental claim which a Secre* 
tary of State may direct him to pay. To meet the special 
circumstances of service in India, this Royal Warrant has 
been supplemented by another, dated the 14th March, 
1902, f which directs that the pay, non-effective pay, and 
all other emoluments, payable under the Army Regulations, 
India, to an officer, soldier, or other person, shall be liable 
to be stepped, up< n the general or special order of the Gov¬ 
ernor General in Council, to meet any public claim there 
may be against him, any regimental debt that may be due 
from him, any regimental claim which the Governor General 
in Council may direct him to pay: provided, however, that 
every case in which any emolument has been so stopped, 
shall, if the person concerned so requires, be reported to 
the Secretary of State for India in Council, who may pass 
such order thereon as he may think fit. For the purposes 
of these warrants the expression “public claim” is defined 
to mean “ any public debt or disallowance, including any 
over-issue made through an error as to the facts, or a 
deficiency or irregular expenditure of public money or 
stores, of which, after due investigation, no explanation 


* Ss. 137—140, as amended by the Army (Annual) Act, 1904 (4 Edw. 7, 
5), provide expressly for penal deductions from ordinary pay, 
t See Gazette of India , 1902, Pt. I, p. 483, 


« 
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satisfactory to the Governor General of India in Council Ch. I, §13 
is given by the person responsible for the same.” In 
exercise of the power thus delegated, the Governor 
General in Council has since issued an order, dated the 
4th July, 1902,* directing that “the pay, non-effective 
pay, and all other emoluments, payable under the Army 
Regulations, India, to any officer, soldier, or other person, 
shall be stopped to meet any public claim there may be 
against him, any regimental debt that may be due from 
him, or any regimental claim which the Governor General 
in Council may direct him to pay.” In the result, then, the 
emoluments of a military man may now, subject to a right 
of reference by way of appeal to the Secretary of State in 
Council, legally be stopped by the authorities in India to 
meet practically any claim agninst him *, but it is not 
absolutely certain by what authorities the orders of 
stoppage contemplated should be passed. Where the 
“ public claim ” is in respect of a deficiency or irregular 
expenditure of public money or stores, it is clear from 
the definition given above that an opportunity for explain¬ 
ing must be afforded, and that there can be no stoppage 
unless and until it is decided hy the Government of India 
that the explanation (if any) submitted is insufficient. To 
meet such cases, therefore, the order of the 4th July, 1902, 
carries matters no further and is not a general order : in 
each instance a special order emanating from the Governor 
General in Council is obviously necessary. And so it 
would seem to be also where the object is to recover a 
a “ regimental claim *, ” for in this connection the Royal 
Warrant admits of the stoppage of a military man's emolu¬ 
ments to meet “ any regimental claim which the Governor 
General in Council may direct him to pay.” There remain 
other “ public debts or disallowances” (including over¬ 
issues made through errors as to the facts), and “regimental 
debts,” and it is here that a doubt arises; but, on the whole, 
it is thought that as regards these the order of the 4th July, 

1902, may fairly be treated as a general order sanctioning 
stoppage by the ordinary disbursing authority; so that, 
unless there is an appeal, the intervention of no higher 
authority is required and no further orders are called for. 

* See Military Department Notification, No. 605, dated the 14 July, 1902— 

GaztUe of India 1902, Pt, I, p. 483. 
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As to retired pay, art. 606 of the Royal Warrant of 1900 
above referred to provides that, in special circumstances to 
be determined by the Secretary of State for War, the retired 
pay granted to an officer on retirement, or any portion of 
it, may be suspended or withheld; and, under instruc¬ 
tions from the Secretary of State for India, it has recently 
been notified * that the Government of India and the 
Secretary of State for India in Council reserve to them¬ 
selves the right of withholding or withdrawing, wholly or 
in part, the pension to which any officer has become en¬ 
titled, if, after becoming so entitled, he is convicted of 
serious crime or is guilty of grave misconduct, or if it is 
discovered that, before becoming so entitled, he was so 
convicted or guilty. The decision of the Secretary of 
State in Council in this connection is declared to be final 
and conclusive, and it is expressly stated that the rule 
thus laid down is to be applicable to all officers of the 
Indian Army, to all commissioned officers with honorary 
rank, and to all warrant officers (including assistant sur¬ 
geons of the Indian Subordinate Medical Department). 
Moreover, the King, as Head of the Army may at any time 
stop the half-pay of an officer by signifying his pleasure 
that it shall no longer be disbursed; f and no suit on 
behalf of the individual affected will lie—see § 14 (2) 
below. 

As regards Indian military law, the pay of a Native 
officer or soldier is liable to be forfeited or stopped under 
arts. 136 to 139 of the Indian Articles of War (Act V of 
1869), the provisions of those Articles generally being, as 
already stated, saved by s. 180 (2) (a) of the Army 
Act, as well as by the addition to s. 136 of that Statute 
made in 18954 

(6) Neither the arms, clothes, equipment, accoutrements, or 
necessaries of any person subject to Indian military law, 
or of any person belonging to the Indian reserves when 
called out for, or engaged upon, or returning from train¬ 
ing or active service as an officer or soldier, nor any 
animal used by him in the discharge of his duty, may be 

* See Indian Army Order No. 135, dated the 22nd February, 1904. 

f See Macdonald v. Steele , (1793), 3 R. R. 680. 

$ As to the freedom from stamp-duty of reoeipts for military pay, see 
clause (30) below. 
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seized, nor may the pay or allowances of any such person 
or any part thereof be attached, by direction of any civil 
or revenue court or officer in satisfaction of a decree 
enforceable against him—see arts. 182 and 183 of the 
Indian Articles of War (Act V of 1869). A similar prohi¬ 
bition against the attachment in execution of a decree of the 
pay or allowances of any person to whom the Indian 
Articles of War apply, is to be found in clause (i) of the 
first proviso to s. 266 of the Code of Civil Procedure 
(Act XIV of 1882). Likewise, no portion of the pay, 
arms, ammunition, equipment, instruments, regimental 
necessaries, or clothing of a soldier subject to 
English military law is—see s. 144 of the Army 
Act (44 & 45 Viet., c. 58)—liable to attachment 

under the order of a civil court. As already stated in 
clause (5) above, s. 136 of the Army Act, as amended by 
the Army (Annual) Act, 1895, declares that the pay of an 
officer or soldier of the regular forces shall be liable to no 
deductions other than those authorised by Act of Parliament, 
Royal Warrant, or Act of the Governor General of India in 
Council. But, while s. 266 of the Code of Civil Procedure 
provides, as will presently appear, for the stoppage in ex¬ 
ecution of the pay of an officer, it makes no mention of 
soldiers and explicitly professes not to affect the provi¬ 
sions of the Army Act. There is, therefore, no authority 
for the making of any deductions whatsoever from the pay 
of a warrant officer (not holding an honorary commission), 
a non-commissioned officer, or a soldier, in order to 
satisfy a decree obtained against him. 

The salary of an officer, on the other hand, is only par¬ 
tially protected from attachment in execution of a decree, 
while no provision whatever is made for the protection of 
his military equipment. By clause (h) of the first proviso 
to s. 266 of the Code of Civil Procedure (Act XLV of 
1882), the salary of a public officer is exempted from 
attachment to the extent of— 
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(a) the whole of his salary, when it does not exceed 

twenty rupees, a month ; 

(b) twenty rupees, where his salary exceeds twenty rupees, 

but does not exceed forty rupees, a month ; and 
(t) one moiety of his salary in any other case. 
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As stated in clause (3), a military officer is within the de¬ 
finition of the expression “public officer” as used in the 
Code, and a portion of his salary—which has been held 
to include half-pay allowances on leave—is liable to 
attachment accordingly ; for the amendment of s. 136 of 
the Army Act in 1895 has removed all doubt as to the 
legality of deductions from military pay made in pursu¬ 
ance of the provisions of an Act of the Governor General’s 
Legislative Council. The object of this partial exemp¬ 
tion is, of course, to enable a military judgment-debtor 
to maintain himself and his family in a manner becoming 
his rank as an officer of the Army holding a commission 
from His Majesty ; and among the changes contemplated 
by the revised Code of Civil Procedure now before the 
legislature is the extension of complete protection, on the 
same grounds, to half-pay allowances. 

In a suit against an officer for anything done by him as 
such, his property generally is, by s. 427 of the Code, 
protected from attachment otherwise than in execution of 
a decree. 

(7) In the case of a military or other public officer, an 

attachment of salary to the extent permitted—see clause 
(6) above—must be made by a written order requiring the 
disbursing officer to withhold every month, pending further 
instructions, such portion as the court may direct, a copy 
of the order being affixed conspicuously in the court¬ 
house and served on the disbursing officer—see s. 268 of 
the Code of Civil Procedure 'Act XIV of 1882.) It has 
been held that this action must be taken by a court having 
local jurisdiction where the public officer for the time 
being is; so that, if a military officer’s pay is under attach¬ 
ment in, for example, Calcutta, and he is transferred to 
Delhi, continuance of the attachment can be secured 
only through the court at Delhi. It is proposed, however, 
in the revised Code to alter and amplify the law on the 
subject. 

(8) Where a decree is obtained against a military or other 

public officer in respect of an act done by him in his 
official capacity, special provision is made for modifying 
the ordinary course of execution proceedings. A time 
must, under s. 429 of the Code of Civil Procedure (Act 
XIV of 1882), be specified in the decree within which it is 
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to be satisfied, and, if it is not so satisfied, the court Ch. I, § 13 . 
is required to report the case for the orders of the Local 
Government, the issue of execution being delayed until 
the decree has remained unsatisfied for a period of three 
months from the date of such report. 

(9) S. 141 of the Army Act (44 & 45 Viet, c. 58) renders void Pensions not 

J J J J assignable or 

every assignment of. and every charge on, and every ^[f c e t a e ^ le 

agreement to assign or charge, any pension, allowance, cMU^Jn and 

or relief payable to an officer (which term includes—see 

s. 190—a retired office!*) or soldier of any of His Majesty's 

forces, or his widow, child, or other relative, or to any 

person in respect of military service, except in so far as 

the same is made in pursuance of a Royal Warrant for the 

benefit of the family of the person entitled thereto, or as 

may be authorised by any Act for the time being in force, 

such as, for example, the Pensions Act, 1839 (2 & 3 Viet., 

c. 51), which permits the assignment, in certain cases, of 

a pension to guardians of the poor giving relief to the 

pensioner or his family. Similarly, by s. 12 of the (Indian) 

Pensions Act, 1871 (XXIII of 1871), and also by s. 6 (^) p 3S2 
of the Transfer of Property Act, 2882 (IV of 1882), the P m 
assignment of a pension is declared illegal and made of 
no effect. The (Indian) Pensions Act of 1871 further bars 
the institution of civil suits in respect of pensions, and, 
both by that Act and by clause ( g ) of the first proviso to 
s. 266 of the Code of Civil Procedure (Act XIV of 1882,) P 407 
pensions are protected from attachment in execution of 
decrees. 

The common law used to distinguish between pensions 
awarded entirely as compensation for past services and 
allowances, such as half-pay, in which a part of the consi¬ 
deration was the liability of the recipient to serve the Crown 
again. The former it regarded as alienable, while to the 
latter it attached inalienability because the grant was made 
for the express purpose of enabling a person, who might be 
reemployed in the Army, to maintain a respectable position 
and avoid falling into unbecoming poverty. But this distinc¬ 
tion was removed by s 141 of the Army Act above referred 
to•* Originally military pensions were not granted as rewards 
for past services ; but an officer for whose active employ- 

See Crowe v. Price (1889), 22 Q, B.D., at p. 431 ; also Birch v. Birch 
(1883), 8 P D. 163, and Lucas v. Harris (1886), 18 Q. B. D. 127. 
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ment there was no immediate necessity, was placed on 
half-pay by way of a retainer, which could, ex vi termini , 
be withdrawn, if for any reason it was considered undesira- 
able to retain the recipient in the army. Pensions as such 
were first constituted in the year 1719, when a Resolution 
of the House of Commons (19 Com. Journ., 145) and an 
Appropriation Act declared them to be matters of (t com¬ 
passion” or “ charity/' Subsequently, in 1811 and 1812, 
the Crown was enabled to grant half-pay on retirement to 
any officer who would be entitled to half-pay on reduction; 
and thereafter half-pay lost in a certain sense its original 
characteristic as a retainer for future employment and 
became merely deferred pay or a reward for past services. 
Still, as will be shown in § 14 (2) below, an officer has no 
claim to a pension which he can enforce either by petition 
of right or by suit; and retired pay may, under the Royal 
Warrant of 1900 referred to in clause (5) above, be sus¬ 
pended or withheld [in certain circumstances, while the 
claim to pension of a Native officer or soldier is liable to 
be forfeited under arts. 3, 4 and 135 of the Indian Articles 
of War (Act V of 1869.)* 

When a pensioner of the Native Army is convicted of 
an offence, the Government of India are the sole arbiters on 
the point whether the pension shall or shall not be 
reduced or wholly withdrawn, and in deciding it due 
consideration is always given to the sentence passed. The 
criminal courts ought not, therefore, to assume, as they 
occasionally do, that forfeiture of pension is an invariable 
consequence of conviction ; and this has been pointed 
out by, e.g., the Calcutta High Court in a Circular Order 
dated the 27th August, 1897. 

(10) No suit can be instituted against a public officer in respect 
of a tortious act purporting to be done by him in his 
official capacity, until the expiration of two months next 
after notice in writing has been delivered to him, or left 
at his office, stating the cause of action, the name and 
place of abode of the intending plaintiff, and the relief 
which is claimed. This is enacted by s. 424 of the 
Code of Civil Procedure (Act XIV of 1882): and a some¬ 
what similar provision is to be found in s. 26 of the 



* As to the freedom from stamp-duty of receipts for military pensions, see 

clause (30) below. 
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Indian Volunteers’ Act, 1869 (XX of 1869), in connection 
with proceedings instituted in respect of anything done 
in pursuance of that Act. Moreover, s. 132 of the Code 
of Criminal Procedure, 1898 (Act V of 1898), secures 
for soldiers and volunteers the protection of the Execut¬ 
ive Government in respect of any action taken by them 
in aiding the civil power to suppress disturbances ; and, 
inasmuch as a military man is a public servant not re¬ 
moveable from his office without the sanction of the Go¬ 
vernment, s. 197 of the last-mentioned Code enacts that 
no court may take cognizance of an offence charged 
against him as such without the authority of the Govern¬ 
ment. The principle underlying this provision is that it 
is a matter for consideration whether, given a technical or 
trivial offence, it is politic that the offender, if acting in a 
public capacity, should be put upon his trial to answer for 
it. The question how far military men are amenable for 
their actions to the jurisdiction of the ordinary courts will 
be referred to later on—see § 14 below. 

Military men are also to some extent protected against 
suits and prosecutions by s. 170 of the Army Act (44 & 45 
Viet., c. 58), which provides that every proceeding, civil 
or criminal, against any person for any act done in the 
execution or intended execution of that Statute, or in 
respect of any alleged default in the execution thereof, 
must be commenced within six months. Tender of amends 
before the bringing of an action may, moreover, be 
pleaded in lieu of or in addition to any other plea, and, 
if the plaintiff fails to obtain a decree for more than the 
sum so tendered or paid into court, he is precluded from 
recovering any costs incurred after such tender or payment, 
and becomes liable for the defendant's costs so incurred 
and taxed as between solicitor and client. Such actions, 
as well as actions against members of courts-martial held 
under English military law, can be brought only in one 
of the superior courts in the United Kingdom or, in India, 
in the highest court of appeal and revision in the Province. 
Special provision is made for the service of summons on 
the defendant in a civil suit, if he is a soldier, through his 
commanding officer—see s. 468 of the Code of Civil Pro¬ 
cedure (Act XIV of 1882' ; and, where the defendant is a 
military or other public officer, the court is empowered by 
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s. 422 to send a copy of the summons for service 
to the head of the office in which the defendant is 
employed, if it appears that it may most convenient¬ 
ly be so served. Ss. 91 and < y 2 also provide for the 
substitution of a letter, sent by post or otherwise, 
for a summons in any case in which the defendant is, 
in the opinion of the court, of a rank which entitles him 
to such consideration; and it is usual to summon officers 
in this way. These rules apply also to the summoning of 
witness in civil cases. As regards criminal cases the law 
is silent on the subject; but instructions having much the 
same effect as the sections of the Civil Procedure Code 
quoted above have been issued by the judicial authorities. 
Thus the Circular Order of the Calcutta High Court, 
dated the 24th June, 1878, lays it down that, whenever 
it may be necessary to summon an officer or soldier to 
attend a criminal court as a witnesses, the process- 
server should be directed to take the summons under cover 
to the officer in command of the regiment or detach¬ 
ment concerned and apply for his assistance in serving it. 

(12) If, as is certain to be the case where official action is 

concerned, any military or other public officer served with 
a summons as defendant in a civil suit considers it proper 
to make a reference to the Government before answering 
to the plaint, he may, under s. 423 of the Code of Civil 
Procedure (Act XIV of 1882), apply to the court to grant 
such extension of the time fixed in the summons as may 
be necessary to enable him to make such a reference 
and to receive orders thereon through the proper channel ; 
and the court is empowered to extend the time for so 
long as appears requisite. 

(13) If in a suit against a public officer for an act done in his 

official capacity the defendant satisfies the court that 
he cannot absent himself from his duties without 
detriment to the public service, the court is bound to 
absolve him of the necessity for appearing to defend the 
suit in person—see s. 428 of the Code of Civil Procedure 
(Act XIV of 1882). In the case of a money-suit of value 
not exceeding £50 or Rs. 450 brought against a warrant 
officer (not holding an honorary commission), a non¬ 
commissioned officer, or a soldier, the defendant is 
see clause (2) above—absolutely exempt from personal 
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appearance, and the court cannot insist upon his 
attendance. 

The exemption from personal appearance secured 
by s. 144 of the Army Act (44 & 45 Viet., c. 58), for a 
defendant who is a warrant officer (not holding an 
honorary commission), a non-commissioned, or a soldier, 
where the claim against him does not exceed ^30 or 
Rs. 450 in value, and the right of a defendant officer to have 
his attendance in person dispensed with, have already been 
mentioned. These privileges are rendered the more 
complete by the provisions of s. 465 of the Code of Civil 
Procedure (Act XIV of 1882), by which it is enacted 
that, where a military man is unable to obtain leave of 
absence from duty for the purpose of prosecuting or 
defending a suit himself, he may authorise any person 
to appear for him and sue or defend in his stead. 

(14) An officer or soldies required to attend a court in his 
official capacity (re. as a witness to give evidence of a 
matter within his cognizance as an officer or soldies, 
or for the purpose of watching a case on behalf of a 
subordinate) should appear in uniform, with sword or side- 
arms. He should not, however, wear a sword or side- 
arms if he appears as an accused person or under 
military arrest, or if the presiding officer of the court 
thinks it necessary to require the surrender of his arms. 
Fire-arms may, in no circumstances, be taken into court.* 

(15) Special provision is made for the prior hearing of cases 

in which persons subject to Indian military law are 
concerned. When a Native officer or soldier obtains 
leave of absence for the purpose of prosecuting or 
defending a suit or other proceeding in a civil court, 
art. 184 of the Indian Articles of War (Act V of 1869) 
requires the court, on application made to it and sup¬ 
ported by a certificate from the proper military author¬ 
ity, to arrange, as far as possible, for the hearing and final 
disposal of the matter within the period of the leave 
granted. 

(16) Warrant officers (not holding honorary commissions' , non¬ 
commissioned officers, and soldiers of the regular, which 

* Orders to this effect have been issued by the Government of India 
and circulated to judicial officers. See e.g. t the Circular Order of the Calcutta 
High Court, dated the ‘20th October, 1891. 
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include the Indian, forces, are, under s. 147 of the Army 
Act (44 & 45 Viet., c. 58), absolutely exempt from service 
on a jury anywhere. 

As regards officers, the exemption from service on 
juries or inquests secured for them, so long as they are 
on full pay, by the Juries Act, 1870 (33 & 34 Viet., c. 77), 
and the Jurors (Scotland) Act, 182s (6 Geo. 4 , c. 22), 
does not extend beyond the United Kingdom. In India 
juries are never empanelled in civil suits. In criminal 
cases trial by jury is the rule in the chartered High Courts 
of Calcutta, Madras, and Bombay ; but elsewhere there 
are practical difficulties in the way of finding suitable per¬ 
sons to act as jurors, and offenders committed for trial 
by courts of session in the provinces are, therefore, more 
frequently tried before assessors, who merely assist, but 
do not bind, the presiding judge by their opinions. In 
respect of trials in the chartered High Courts at their 
ordinary sittings in the three Presidency-towns, the law 
itself places no restriction on the summoning of military 
officers as jurymen; but s. 313 (4) of the Code of Crimi¬ 
nal Procedure, 1898, (Act V of 1898), enacts that the 
Governor General in Council in the case of the Calcutta 
High Court, and the Local Government in, that of the High 
Court of Madras or Bombay, may exempt any salaried 
officer of the Government from such service; and in 
pursuance of these provisions officers of the army, inter 
alios , have been exempted. In the event of a High Court 
sitting to try a charge outside the limits of a Presidency- 
town in the exercise of its original criminal jurisdiction 
ss. 316 and 317 of the Code provide that the local court 
of session shall summon jurors for the sitting, and, if the 
list of persons ordinarily liable to serve on juries before 
it seems insufficient, shall, after communication with the 
commanding officer concerned, cause to be summoned as 
many commissioned or non-commissioned military officers 
resident within a radius of ten miles as it considers neces¬ 
sary for the purposes of the trial: but no such person can 
be required to attend, if his commanding officer desires to 
have him excused on the ground of urgent military duty 
or for any other special military reason. In so far as non¬ 
commissioned officers of the Army are mentioned, this 
enactment appears to be ultra vires , inasmuch as it is 
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at variance with s. 147 of the Army Act cited above; 
for, under s. 22 of the Indian Councils Act, 1861, 
(24 & 25 Viet., c. 67), the legislature in India cannot 
repeal or in any way affect the provisions of that Statute. 
But owing, no doubt, to the circumstance that s. 317 of 
the Code is little resorted to in practice, the point has ap¬ 
parently not yet been raised. As regards trials before courts 
of session in the interior, all military men are, by s. 320 
of the Code, expressly exempted from liability to serve 
either as jurors or as assessors. 

The only other cases in which juries are employed in 
India is in connection with inquests on untimely deaths held 
by coroners in the Presidency-towns of Calcutta and 
Bombay under the Coroners Act, 1871 (IV of 1871.) That 
enactment requires the coroner to summon, under pain of 
fine not exceeding fifty rupees in amount, an uneven 
number—from five to fifteen—of “ respectable persons” 
to attend and assist him in inquiring when, how, and by 
what means a person suddenly deceased came by his 
death ; and no restrictions on his powers of selection are 
imposed by it. In the case of Calcutta, however, though 
not in that of Bombay,* the Jury Rules made by the 
High Court purport to exempt officers of the Army from 
service on coroners’ inquests, as well as from service as 
jurors at the ordinary*criminal sessions held at the Presi- 
. dency-town. In Madras and elsewhere in British India 
the duties of coroners are discharged, under the Code of 
Criminal Procedure 1898, (Act V of 1898), by the ordinary 
staff of magistrates and police-officers, unaided by jurors. 
(17) In order to avoid all friction and conflict of authority in 
connection with the trial of offences within the cognizance 
of both courts-martial 'and ordinary criminal courts, the 
Governor General in Council has made rules, as to the cases 
in which persons subject to English military law are to be 
tried by one or other class of tribunal; and it is enacted 
by s. 549 of the Code of Criminal Procedure, 1898 (Act V of 
1898), that, when a person is brought before a magistrate 
and charged with an offence for which he is liable under 
s. 41 of the Army Act (44 Sc 45 Viet., c. 58) to be tried by 
a court-martial, the magistrate is bound to observe those 
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rules, and, if they so require, to deliver him, together with 
a statement of the offence of which he is accused, to the 
commanding officer of the regiment, corps, or detachment, 
to which he belongs, or to the commanding officer of the 
nearest military station, in order that he may be tried by 
court-martial. As regards Natives subject to the Indian 
Articles of War (Act V of 1869),. special provisions are to 
be found in arts. 170 to 175 thereof. Any such person 
who is accused of an offence against the Indian Penal 
Code (Act XLV of 1860) not included in the Indian 
Articles of War, must be delivered over to the nearest 
magistrate to be proceeded against according to law. But 
in many cases an ordinary criminal court and a court- 
martial under the Indian Articles of War have concurrent 
jurisdiction. In that event it is left in the first instance to 
the military authority indicated in this behalf by rules 
made by the Governor General in Council (/. e., under 
existing orders, the officer commanding the troops to 
which the accused person belongs) to decide before which 
court the proceedings shall be instituted. If the decision 
is in favour of a court-martial and the ordinary criminal 
court having concurrent jurisdiction thinks that the 
decision is wrong, the latter may, by written notice, require 
the prescribed military authority, or the officer convening 
the court-martial, either to deliver over the offender to the 
nearest magistrate or to postpone all proceedings pending 
a reference to the Governor General in Council. One or 
other of these two courses must be taken, and, where a 
reference is made, the order upon it is declared to be final. 
When a military man is convicted by an ordinary criminal 
court, the presiding officer should, without delay, forward 
to the Government of India in the Military Department 
a copy of the finding and sentence. 

(18) In the United Kingdom transportation ceased to be a 
punishment and was transmuted into penal servitude by 
the Penal Servitude Acts of 1853 and 1857 (16 & 17 Viet., 
c. 99 ; 20 & 21 Viet., c. 3). Similarly in India, by s. 1 
of the Penal Servitude Act, 1855 (XXIV of 1855), and 
also by s. 56 of the Indian Penal Code (Act XLV of 
1860), transportation (which is to the Andamans under 
existing arrangements) is, owing to the unsuitability of the 
climate and the general surroundings, forbidden as a form 
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of punishment for Europeans and Americans, and the 
substitution of penal servitude according to a certain scale 
is ordered. Thus transportation for any term up to 7 
years is to be commuted into penal servitude for a term 
not exceeding 4 years, transportation for from 7* to 10 
years into penal servitude for from 4 to 6 years, transpor¬ 
tation for more than 10 years into penal servitude for 
more than 6 years, and transportation for life into a life- 
sentence of penal servitude. These provisions are of 
interest in so far as they concern British officers and 
soldiers, and they are for that reason included in this list. 
The act of desertion from the Army is not punishable 
by the regular courts under the ordinary law, but 
only by courts martial under s. 12 of the Army Act (44 
& 45 Viet., c. 58) on the one hand, or under art. 
10 of the Indian Articles of War (Act V of 1869) 
on the other. But the abetment of desertion is a civil 
offence under ss. 185 to 187 of the Indian Penal 
Code (Act XLV of i860) and s. 1 of the European 
Deserters Act, 1856 (XI of 1856). By the latter 
special provision is made for the discovery and arrest 
of European deserters concealed on boardship or on 
shore at any port or place in British India, and s. 154 of 
the Army Act empowers any constable, or, if no constable 
can be immediately met with, any officer, soldier, or other 
person, to apprehend anyone on reasonable suspicion of 
being a deserter, and to bring him before a magistrate, 
who, if he is satisfied, by evidence on oath? or by the 
confession of the suspect, that he is a deserter, is required 
to detain and hand him over to the military authorities. 
Again, by s. 54 (6) of the Code of Criminal Procedure, 
1898 (Act V of 1898), any police-officer may, without 
an order from a magistrate and without a warrant, arrest 
any person reasonably suspected of being a deserter from 
the Army, whether European or Native. Arts. 185 and 
186 of the Indian Articles of War also require the civil, 
political, and police authorities, on being duly applied 
to, to take steps for the apprehension of Native deserters 
or persons charged with military offences under those 
Articles in like manner as if warrants had been issued 
for their arrest, and to commit them, when apprehended, 
to military custody. The police are at the same time 
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empowered to arrest without warrant, and to deliver to 
the military, any Native officer or soldier believe.. to be 
travelling without authority, and all civil, political, and 
police' officers are desired to prevent, by such means as 
seem to them best adapted for the purpose, persons appear¬ 
ing to be subject to Indian military law from travelling 
within their respective jurisdictions otherwise than on duty 
or furnished with regular certificates of leave or discharge. 

(20) Every non-commissioned officer or soldier, whilst on ser¬ 

vice at home or abroad, is entitled, independently of 
any postal regulations for the time being in force, 
to send or receive letters, not exceeding half-an-ounce 
in weight, by post for one penny prepaid, foreign 
postage being leviable in addition—-see the Post Office 
(Duties) Acts, 1840 to 1875. Aiid where a letter is re¬ 
directed to an officer, non-commissioned officer or soldier, 
the addressee is entitled to receive the communication 
free from any postage, foreign or other, chargeable in 
respect of its redirection. 

A small but useful concession, which has very recently 
been made in connection with Government Savings Banks 
in India, may appropriately be mentioned here. The 
wife, widow or minor child of any non-commissioned 
officer or soldier of the British Army, having a deposit in 
the Indian Post Office Savings Bank and quitting India for 
the United Kingdom at any time after the beginning of the 
) ear 1905, may have the deposit transferred direct to the 
British Post Office Savings Bank under the conditions 
and subject to the rules for the transfer from India to 
England of the Savings Bank accounts of non-commis¬ 
sioned officers and soldiers. 

(21) Formerly a British officer or soldier, on entering the service 

of the East India Company, was held to have thereby 
abandoned his domicile of origin and to have acquired 
what was styled an “ Anglo-Indian domicile.” The reason 
was that he was supposed to have entered into an engage¬ 
ment for life with a trading company abroad, and the 
rulings on the subject did not, therefore, apply to an 
officer of the Crown who came to India in the Ldtish 
Service. The position was rendered uniform when in 
1858 the administration of India and the military 
forces of the Company were transferred to the Crown ; 
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and now s. io of the Indian Succession Act, 1865 (X of 
1865), lays it down that neither a military man nor a 
civilian acquires a domicile in India by reason merely of 
residence in the service of the Government. The section 
has not, and could scarcely have, any application to 
Muhammadans, Hindus, or, Buddhists ; but, on general 
principles, a soldier cannot change his domicile, any more 
than his nationality, while he is in the service of his 
country; and a Native officer or soldier, leaving India 
on furlough or on service, would certainly still retain his 
Indian domicile. 

By s. 19 of the Statute of Frauds (29 Ch. 2, c. 3) wills 
made without writing were placed under heavy restrictions, 
and eventually such wills were, as from the 1st January, 
1838, rendered altogether invalid by the Statute of Wills 
(1 Viet., c 26). By both of these statutory provisions, 
however, an exception was made in favour of soldiers 
and mariners, it being enacted in each that “ any soldier 
being in actual military service, or any mariner or 
seaman being at sea, may dispose of his personal estate 
as he might have done before the making of this Act: ” 
that is to say, may do so by means of a nuncupative 
will or declaration, either expressed verbally, or 
reduced to writing without the formalities which would 
'otherwise be essential to its validity. A good instance 
of this appears to have occurred during the recent war 
in South Africa, when the officer commanding a regiment 
instructed his non-commissioned officers to ascertain from 
his men the names of their next-of-kin and their wishes 
as to the disposal of their effects in the event of death. 
In answer to the inquiries of two sergeants a private made 
the following declaration, which was written down at the 
time and held to be a valid will :—“ In the event of my 
death in South Africa, I desire all my effects to be credited 
to my sister N.”* In India s. 50 of the Indian Succession 
Act, 1865 (X of 1865) prescribes the mode of execution 
in the case of ordinary or unprivileged wills. But its 
provisions extend only to “ every testator, not being a 
soldier employed in an expedition or engaged in actual 
warfare;” and, by ss. 52 and 53, a military man in such 
circumstances is expressly enabled to dispose of his 

* See Law Journal) 1903, p. 423 (August 2‘2ud). 

(i 


Ch. I, §13. 

p. 122 . 


Nuncupative 
or privileged 
wills. 


Pp. 122-124. 



TAINfS f/fy. 



Estates of 
military pro¬ 
prietora in Mad¬ 
ras Command. 


P. 78. 


Regimental 
debts, etc. 


TltE ARMY IN INbtA. 

property by means of a nuncupative or privileged will. 
Such a will, it may be added, can be admitted to probate, 
even although it is merely oral ; but very strict proof of 
the factum of its execution will, of course, be required. 
The Act of 1865, does not itself apply to Muhammadans, 
Hindus, or Buddhists ; but s. 50 of it has been applied 
to Hindus and Buddhists by the Hindu Wills Act, 1870 
(XXI of 1870). The result apparently is that a Muham¬ 
madan officer or soldier is governed by his own law as to 
wills, and, as that law does not require a will to be in writing, 
he may make a nuncupative will at any time ; but a Hindu 
officer or soldier is now bound by the formalities prescribed 
by s. 5c of the Act of 1865, unless he is ‘'employed 
on an expedition or engaged in actual warfare,” when 
he is governed only by Hindu law, which likewise requires 
no formalities in the way of writing and attestation, and may, 
therefore, make a nuncupative will. It will be seen, then, 
thatss. 52 and 53 of the Indian Succession Act of 1865 have 
not been made to apply to Muhammadans or Hindus 
simply because they enjoy aliunde all the benefits which 
those provisions purport to confer. 

(23) In the case of a Native officer or soldier in the Madras 

Command* who is registered as the proprietor of an 
estate paying land-revenue to the Government, remarkable 
leniency is shown in the application of the law governing 
sales for arrears in the payment of that revenue. The 
Madras Revenue Recovery (Military Proprietors) Regula¬ 
tion, 1817 (Mad. Reg. VIII of 1817;, provides that in such 
a case the estate shall not be sold for an arrear in the 
usual way, but that notice of the default shall be given to the 
proprietor through his commanding officer, and that, 
if he fails to pay within a period to be specified in the 
notice, the Collector shall report the circumstances to the 
Board of Revenue at Madras and be guided in his further 
proceedings by whatever orders he may receive from that 
authority. There are no such special provisions in force 
elsewhere in British India. 

(24) By the Regimental Debts Act, 1893 (56 & 57, Viet., c. 5),t 

provision is made for the satisfaction of the regimental 



* As to the recent separation of Burma from the Madras Command, see the 
first foot-note on p. iv above. 

t See the War Office Manual of Military Law , ed. 4, p. 854. 
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debts incurred by a person subject to English military law, 
who has died, deserted, or become insane, and for the 
collection and disposal of his effects by a committee of 
adjustment appointed in accordance with regulations pres¬ 
cribed by Royal Warrant in this behalf. So much only of 
the personal property of a deceased officer or soldier as 
remains after the payment by the committee of what are 
declared by the Statute to be “ preferential charges "— 
such as his funeral expenses, his mess-account, and, in 
the case of the death occurring out of the United King¬ 
dom, his last month's household expenses—are to be re¬ 
garded as part of his personal estate, and any medals and 
decorations belonging to him are excluded therefrom. The 
committee is empowered by the regulations to withhold 
from public sale such of the deceased's effects as the next- 
of-kin may require, and to send them to the representative or 
next-of-kin, who is, however, not entitled by this provision 
to retain them otherwise than on payment of their value ; 
for the Act does not, except to the extent indicated above, 
affect the law relating to the devolution of property or 
derogate -from the rights of creditors. In the event of 
anyone coming forward and paying, or securing the pay¬ 
ment of, the preferential charges in full, the committee is 
precluded from further interference with the property, 
save in so far as it may be requested to act by or on behalf 
of such person. In like manner, arts. 176 to 179 of the 

Indian Articles of War (Act V of 1869) provide for the 

ready disposal of the effects of deceased persons, deserters, 
and lunatics amenable to Indian military law; but under 
them the necessary action is taken by the commanding 
officer in lieu of a committee of adjustment. The English 
Statute apparently does not provide for the case 

of an officer or soldier on the Indian establish¬ 

ment dying while absent from India or from the station, 
colony, or command to which he belong; and the Indian 
enactment, while referring generally to a person dying, 
or being killed in the field, or deserting, goes on merely 
to provide for t;.e recovery of his pay, allowances, and 
Savings Bank deposits (if any), and for the disposal of any 
moveable property belonging to him that is “on the spot." 
Amending legislation on the subject is, it is understood, 
pow under consideration, 
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(25) In England, where the occupation of property ordinarily 
liable to rating is imposed upon a military man as a matter 
of duty, it is treated as occupation by the Crown, and ex¬ 
emption from the liability referred to is allowed.* But the 
exemption there rests upon the prerogative privilege in 
respect of local rates which has always been claimed by, and 
conceded to, the Crown in England, and that position must 
be taken to have been abandoned in India when the Muni¬ 
cipal Taxation Act, 1881 (XI of 1881), was passed into 
law. Under that enactment military men may be reliev¬ 
ed from the payment of municipal taxes; but the relief so 
granted is, save in the matter of a tax on horses, at the 
expense of the general public, and the liability of the 
Crown to the payment of local rates is tacitly admitted. 
Primd facie , then, a military man is in India personally 
liable to pay all municipal taxes imposed upon his civilian 
neighbours ; and, as regards taxes on the occupation of 
property, the incidence will be upon the military occupant 
or upon the Crown, according as the occupation is bene¬ 
ficial (as in the case of a dwelling-house occupied by an 
officer and his family) or compulsory (as in the case of an 
officer occupying a room in a public office or in that of a 
soldier living in barracks). But by the Act in question 
power is taken for the Governor General in Council to pro¬ 
hibit the levy by a municipal corporation of any specified 
tax payable (1) by the Secretary of State in Council, 01 
(2) by any person subject to military law who is compelled 
by the exigencies of military duty to reside within the 
limits of a municipality. In cases of the latter kind, how¬ 
ever, the liability is, except where the tax interdicted is a 
horse-tax, made merely to devolve on the Secretary of 
State in Council, i. e. y in other words, on the revenues of 
India; and in the other the Secretary of State in Council 
is bound to pay the municipal corporation concerned, in 
lieu of the tax interdicted, such sum, if any , as an officer 
appointed in that behalf by the Local Government may, 
having regard to all the circumstances of the case, 
determine to be fair and reasonable. In pursuance of 
these provisions, all persons subject to English or Indian 
military law, being exclusively in military employ or be- 

* See the War Office Manvd of Military Law , ed. 4, ch. xii, § 7 : also 
Clode’s Military Forces of the Crown , eh* x, § 26. 
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longing to any department directly attached to the Army 
or to the military branch of the Public Works Department, 
and compelled by the exigencies of military duty to 
reside within the limits of a municipality, have been reliev¬ 
ed from the incidence of municipaltaxes on salaries, pro¬ 
fessions, trades, callings, offices, appointments, horses, 
mules, and ponies, and from municipal tolls levied on 
roads or ferries in respect of animals or vehicles kept or 
used for military duty ; and a special exemption in respect 
of taxes on cycles has also been secured for warrant 
officers, non-commissioned officers, and soldiers in the 
city of Bombay, and in the municipalities of Madras and 
Ootacamund. The Government of India have further 
directed, by executive orders issued as lately as in 
March, 1904, that subordinates (whether military or 
civil) who are in military departments and reside 
in quarters hired tor them by the Government in a 
municipality, shall pay water-rates assessed on the rents 
which they are actually required to disburse for their 
quarters to the Government, the balance (if any) being 
paid by the Government to the municipal committee. In 
practice the whole of the rates are borne in the first 
instance by the Government and the portion indicated 
above is recovered from the employ^ concerned. 

(26) Taxation in cantonments stands on a different footing from 
taxation in municipalities, in that the former is regulated 
by no local authority, but entirely by the executive orders 
of the Government issued in the form of notifications 
under s. 17 of the Cantonments Act, 1889 (XIII of 1889); 
and s. 20 of that enactment empowers the Governor 
General in Council to prohibit the levy of the whole or 
any part of any tax imposed in a cantonment, or to exempt 
any persons or any class of persons, or any property or 
class of property, in a cantonment from the incidence of 
any such tax. The latter section has been used to 
exempt— 

(a) all persons subject to English or Indian military law, 
being exclusively in military employ or belonging to 
any department directly attached to the Army or 
to the military branch of the Public Works Depart¬ 
ment, from taxes imposed in cantonments on salaries, 
professions, callings, offices, appointments, horses, 
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mules, and ponies, and from tolls leviable on roads 
or ferries in cantonments in respect of animals or 
vehicles kept or used for military duty ; 

(b) public property, animals, and vehicles in cantonments, 
from taxation generally; 

(c) persons subject to the Indian Articles of War other¬ 
wise than as followers, silladar syces and grass- 
cutters, and (in each case) their families, from latrine- 
fees in cantonments; 

(d) warrant officers, non-commissioned officers, and sol¬ 
diers of the regular forces, from taxes imposed on 
cycles in cantonments; 

( e ) military hospital assistants, Native troops, and follow¬ 
ers, and their families, from water-rates in cantonments ; 

(/) buildings erected with the permission of the Govern¬ 
ment on selected sites by Native soldiers or followers, 
and occupied by them, fiom taxes imposed on build¬ 
ings in cantonment; 

( g) buildings unoccupied or unproductive of rent, from 
taxes imposed on buildings in cantonments ; 

{h) owners and occupiers of buildings in cantonments, 
from so much of any tax imposed on them according to 
their circumstances and property as is assessed in res¬ 
pect of buildings unoccupied or unproductive of rent; 

(i) departmental honorary commissioned and warrant 
officers and departmental non-commissioned officers, 
from latrine-fees in cantonments in the Lower Pro¬ 
vinces of Bengal; and 

(;) departmental honorary commissioned and warrant 
officers and departmental non-commissioned officers, 
from conservancy-taxes in cantonments in Burma. 

The Government of India have further directed, by 
executive orders issued in November, 1899, that 
persons of the following classes, together with their 
families, shall be allowed a free supply of water in 
cantonments, any rates to which they are liable on that 
account being paid for them by the Government:— 

(a) military hospital assistants ; 

(b) British and Native troops ; and 

(c) followers, whether regimental or departmental, if paid 
by the Government, and grass-cutters of silladar 
cavalry. 
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In respect of these water-rates also orders similar to 
those issued in connection with military subordinates 
residing in allotted quarters in municipalities—see the 
concluding portion of clause (25) above—have been 
passed as regards such persons residing in allotted 
quarters in cantonments. Cantonment funds vest in 
His Majesty and from part of the revenues of India; 
so that all exemptions from taxation in cantonments 
are, as in the case of municipal taxaticn, granted at 
the expense of the general public. 

Complete exemption from the levy of a horse-tax in respect 
of any horse which a military man, as such, is required to 
have, is evidently contemplated by the Municipal Taxation 
Act, 1881 (XI of 1881); for that enactment—see clause 
(25) above—directs that the devolution of liability provided 
for by it is not to extend to rendering the Secretary of State 
in Council liable to pay any sum in respect of a tax on a 
horse which the owner is bound by regulations to keep. 
S. 25 of the Indian Volunteers’ Act, 1869 (XX of 1869), 
too, provides for the exemption of mounted volunteers 
from taxation of this kind; and such relief is specially 
recognised by, for example, s. 188 (1) (/*) of the Calcutta 
Municipal Act, 1899 (Ben. Act HI of 1899). 

The minimum income now liable to taxation under the 
Indian Income-tax Act, 1886 (II of 1886), is one thousand 
rupees per annum ; but, in the case of military incomes, a 
still larger measure of exemption is allowed by s. 5 (1) of 
that Act, which entirely exonerates any officer, warrant 
officer, non-commissioned officer, or soldier, who is not in 
an employment which, according to the ordinary practice, 
is held indifferently by military persons and civilians, 
and whose salary does not exceed five hundred rupees 
per mensem. When a military man is liable to the tax, it 
is, under s. 7 of the Act, recoverable by deduction from 
his salary prior to disbursement.* 

S. 143 of the Army Act (44 & 45 Viet., c. 58) absolutely 
exempts from the payment of any duties or tolls on 
embarking or disembarking from or upon any pier, wharf, 
quay, or landing place, or in passing along or over any 
turnpike or other road or bridge,— 
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(a) all officers and soldiers of His Majesty’s regular 
forces—an expression which, it will be remembered, 
is defined so as to include His Majesty’s Indian 
forces—when on duty or on the march, together 
with their horses and baggage ; 

(3) all prisoners under military escort; and 
(c) all carriages and horses belonging to His Majesty 
or employed in the military service, when conveying 
any such persons or things as aforesaid or returning 
from conveying the same. 

Somewhat similar exemptions had been made by 
various enactments of the legislature in India ; but 
these were found to’ be not exactly co-extensive with 
those directed by the paramount provisions of the Army 
Act, and the inconsistency was removed by the passing 
of the Indian Tolls (Army) Act, 1901 (II of 1901). 
That enactment provides for exemption in consonance 
with s. 143 of the English Statute, and also for the pay¬ 
ment of compensation to any owner or lessee, or to any 
company, railway administration, or local authority, in 
respect of any loss shown, to the satisfaction of the 
Government, to have been incurred through its operation. 

(30) The second and fourth schedules to the Indian Tariff Act, 
1894 (VIII of 1894, as amended by III of 1896), express¬ 
ly exempt from customs-duties on import— 

(i) arms forming part of the regular equipment of an 
officer ; 

(it) uniform, and accoutrements appertaining theieto, 
when imported by an officer for his personal use ; 
(iii) saddlery of a military pattern, when imported by an 
officer of the regular forces and forming part of the 
equipment with which he is, under Army Regulations, 
required to provide himself ; 

(iV) a sword and a revolver or pair of pistols, when accom¬ 
panying an officer of the regular forces or a com¬ 
missioned officer of a volunteer corps, or certified 
by the commandant of the corps to which such an 
officer belongs, or, in the case of an officer not 
attached to any corps, by the officer commanding 
the station or district in which he is serving, to be 
imported by the officer for the purposes of his 
equipment ; 
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(v) swords forming part of the equipment of Native com¬ 

missioned officers ; 

(vi) Morris tubes and patent ammunition, when imported 
by officers commanding regiments, whether of the 
regular forces or of volunteers, for the instruction of 
their men ; 

( yii ) swords, when imported for presentation as army or 
volunteer prizes ; and 

[viii arms, ammunition, and military stores, when import¬ 
ed with the sanction of the Government of India for 
the use of any Imperial Service Troops. 

In addition exemptions have been granted, by notification 
under s. 23 ot the Sea Customs Act, 1878 (VIII of 1878),* 
in the case of the following articles, when imported 
direct by an officer of His Majesty’s regular forces serving 
in India for his own use, if, under the regulations and 
orders for the time being in force, he is required to main¬ 
tain them for the due performance of his military duty :— 

telescopes ; 
binoculars ; 
medicines and drugs ; 
medical, surgical and veterinary in¬ 


rifles of regulation military 
pattern, and parts and 
appurtenances thereof ; 
ammunition for the same ; 
uniform and accoutre¬ 
ments appertaining 
thereto; 

saddlery of regulation mili¬ 
tary pattern ; 

Exemptions have similarly f been granted in the case of 
the following articles, when imported direct by any unit of 
His Majesty's regular forces serving in India for the use 
of such unit:— 


struments and appliances ; 
range finders ; 

drawing and surveying instruments 
medals and decorations. 


arms (including rifles, guns, 
pistols, lances, lance- 
heads, and swords), and 
parts and appurtenances 
thereof; 
ammunition ; 
bicycles ; 
type- writers ; 

instruments for telegraphic 
or visual signalling, and 
their appurtenances; 
accoutrements and parts 
thereof, and materials 
for their manufacture 
and repair ; 

uniforms and parts thereof, 
and materials for their 
manufacture and repair; 


* 

of 1904. 

t See 
of 1904. 
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medals and decorations (including 
medal-ribbon); 

saddlery of a military pattern ; 
binoculars ; 
telescopes ; 

veterinary instruments and appliances; 
range finders and parts thereof ; 
drawing, surveying and educational 
and gymnastic instruments, appara¬ 
tus, and appliances, and parts there¬ 
of ; 

tools and machinery for regimental 
workshops ; 
appliances for games. 


Gazette of India , 1904, Ft. 1, p. 99 ; also India Army Order No. 134 
Gazette of India , 1904, Ft. 1, p, 98 $ also India Army Order No. 134 
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Exemption has in like manner* been granted in the case 
of military band instruments and certain specified accessories 
thereto, when imported by a regiment and certified by the 
commanding officer to be, bond fide , for the use of the regi¬ 
mental band. 

Goods, otherwise dutiable, are, when imported by the 
Government itself, of course admitted free. 

The first schedule to the Indian Stamp Act, 1899 (II of 
1899), expressly exempts from the stamp-duties which 
would otherwise be leviable,— 

(a) receipts— 

(i) for pay or allowances given by military men when 
serving as such, or 

(ii) for pension or pensionary allowances given by per¬ 
sons receiving the same in respect of their military 
service and not serving the Government in any 
other capacity, or 

(iii) given by the holders of family certificates, when 
the persons from whose pay or allowances the 
sums comprised in the receipts have been assigned, 
are military men serving as such ; 

(b) copies or extracts from baptismal, marriage, or burial 

registers, certified by Government Chaplains, subsi¬ 
dised or unsubsidised Clergymen, or Diocesan or 
Marriage Registrars, and granted to non-commis¬ 
sioned officers or soldiers; 

(c) affidavits, affirmations, or declarations, when made 

as a condition of enlistment under the Indian Arti¬ 
cles of War (Act V of 1869), or for the immediate 
purpose of being filed or used in any court,f or for 
the purpose of enabling persons to receive p ensions 
or charitable allowances ; and 

(d) security-bonds executed by officers of the Govern¬ 

ment or their securities to secure the due execution 
of their offices or the due accounting for money or 
other property received by virtue thereof. 

(31) The manufacture, conversion, sale, import, export, transport, 
bearing, or possession of arms, ammunition, or military 
stores by order of the Government, or by a public servant 


* See Gazette, of India, 1904, Ft. I, p. 38 ; also India Army Order No, 
105 of 1904. 

f A court-martial is a “court”—see § 14 (4) below. 
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or volunteer in the course of his duty as such, are removed 
from the application of the restrictive provisions of the 
arms law by the special saving annexed to. s. i of the 
Indian Arms Act, 1878 (XI of 1878). Moreover, under 
s. 27 of that Act, the Government has exempted 
from the operation of all prohibitions and directions 
contained in ss. 13, 14, 15 and 16— i.e., as to bearing 
arms or possessing ammunition—all military officers, all 
soldiers in the service of His Majesty (which expression 
has been construed so as to include reservists), all volun¬ 
teers, and all pensioned officers of the Native Army, pen¬ 
sioned officers of the British Service being ordinarily 
covered by the similar exemption granted in the case of 
European subjects of His Majesty generally. Special 
exemptions have also been made in favour of the kukrm of 
Gurkha pensioners of the Native Army, and of swords 
imported for presentation as army or volunteer prizes. In 
this connection it may further be noted that soldiers are 
expressly exempted from the provisions of s. 67 of the 
Madras City Police Act, 1888 (Mad. Act III of 1888), and 
s. 113 of the City of Bombay Police Act, 1902 (Bom. Act 
IV of 1902), which prohibit the going armed without a 
licence in any public place in the towns of Madras and 
Bombay, respectively. 

British soldiers in India are. therefore, free from the res¬ 
trictions placed by law on the carrying and use of arms. 
But, in order to prevent such serious collisions as have 
unfortunately from time to time taken place between 
them, when in search of sport, and Natives of the 
country, stringent executive orders prohibiting their shoot¬ 
ing otherwise than under a system of passes have lately 
been issued and are now in force. An account (of these 
rules will be found among the notes to s. 27 of the Indian 
Arms Act 1878 (XI of 1878), in Pt. II, at p. 395, post . 

As in the case of the arms law, the manufacture, posses¬ 
sion, use, sale, transport, or import of any explosive by order 
of the Government, or by any person employed as a soldier 
or enrolled as a volunteer in the course of his employment 
or duty as such, are declared to be beyond the operation 
of the restrictions imposed by the Indian Explosives Act, 
1884 (IV of 1884). There is no such saving in the Indian 
Petroleum Act, 1899 (VIII of 1899), which is believed to 
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have been drafted on the assumption that the English rule— 
that the Crown must be named in a Statute to be bound 
thereby—applies in India.* It remains only to add in this 
connection that the provisions of ss. 57 to 60 of the 
Calcutta Police Act, 1866 (Ben. Act IV of 1866), regard¬ 
ing the manufacture, possession, and sale of gunpowder 
in the town of Calcutta, are declared, by s. 6i, not to 
extend to any Government magazine or to any gunpowder 
belonging to the Crown. 

(33) It is illegal for any person to take with him, or to require a 
railway administration to carry, any dangerous or offensive 
goods on a railway, and certain restrictions are imposed 
upon the carriage of such articles by rail; but these pro¬ 
visions, which are to be found in s. 59 of the Indian Rail¬ 
ways Act, 1890 (IX of 1890), are declared to be inapplica¬ 
ble to goods tendered or delivered tor carriage by order 
or on behalf of the Government, or to any goods which 
an officer, soldier, or volunteer may take with him upon 
a railway in the course of his employment or duty as such. 

Under s. 47 (/) (f), however, rules are made for regulating 
the carriage of dangerous or offensive goods, and it would 
seem that there is nothing in s. 59 to prevent the applica¬ 
tion of such rules to the goods of the Government or of a 
military man or volunteer. 

( 33 ) Special restrictions have, in the interests of military discip¬ 

line and the welfare of the troops, been imposed by various 
enactments on the sale of spirituous liquors and intoxicat¬ 
ing drugs to soldiers in, or in the vicinity of, cantonments 
—see, in particular, ss. 13 to 15 of the Cantonments Act, 

1889 (XIII of 1889). Both sale, and in certain cases 
possession, are forbidden, unless permitted by the respon¬ 
sible military authorities. 

(34) The necessity for restricting, subject to the payment of reason¬ 

able compensation, the use and enjoyment of lands in the 
neighbourhood of works of defence, so as to keep them 
free from buildings and other obstructions, has lately been 
recognised by the legislature in India, and provision is now 
made by the Indian Works of Defence Act, 1903 (VII of 
1903) with that object. The Government Buildings Act, 1899 
(IV of 1899), is also of importance from a military point 
of view, inasmuch as it provides for the exemption from the 

* As to the application of this rule, see ch. V, § 19, po*t t 
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operation of municipal building-laws and by-laws generally 
of buildings, used or required for the public service or for 
any public purpose, which are the property, or in the 
occupation, of the Government, or which are to be erected 
on land belonging to, or occupied by, the State. 

Assistance in the matter of supplies and means of transport 
have for the better part of a century been to a certain extent 
secured for troops in camp or on the march in British India 
by the Bengal Troops Transport and Travellers' Assistance 
Regulation, i8o6(Ben. Reg. XIof 1806),the BengalTroops 
Transport Regulation, 1825 (Ben. Reg. VI of 1825), and 
Regulation XXII of 1827 of the Bombay Code. But these 
enactments are most imperfect and inadequate, and in the 
Punjab, where the want has been most felt, the local legis¬ 
lature has recently passed the Punjab Military Transport 
Animals Act, 1903 (Punjab-Act I of 1903), to provide for 
the periodical enumeration and registration of transport 
animals, for their compulsory acquisition an time of war, 
and for theit* impressment for hire at any time. 

Special provision has recently been made for,the accommo¬ 
dation of military officers in cantonments in houses rented 
at reasonable rates and kept in proper repair; but the 
question had long been a vexed one, and the necessity for 
legislstion on the subject had been under the considera¬ 
tion of the Government and the legislature for more than 
a decade before the Cantonments (House-Accommodation) 
Act, 1902 (II of 1902), was passed into law. By that 
enactment every house in a cantonment or part of a canton¬ 
ment in respect of which a notification has been duly issu¬ 
ed, is declared to be liable to be appropriated at any time 
for occupation by a military officer, and a procedure is laid 
down under which an officer, unable otherwise to secure 
suitable accommodation, may have a non-military tenant 
ousted in his.favour. The Act further provides for the 

reference to committees of arbitration, on which conflicting 
interests are represented, of differences of opinion between 
house-owners and their tenants on matters relating to the 
rates of rent demanded for houses and the extent or char¬ 
acter of the repairs required to render and .keep particular 
residences habitable. And, in the interests of house-owners, 
s. 39 provides a summary and effective means of recovering 
arrears of rent due from military tenants in cantonments. 
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(37) On the occurrence of any public emergency, or in the 

interest of the public safety or tranquillity, the Government 
in India is empowered to take temporary possession of 
any telegraph, or to order the interception of any message 
or class of messages to or from any person or class of 
persons or relating to any particular subject—see s. 5 of 
the Indian Telegraph Act, 1885 (XIII of 1885); and, 
for the like reasons, it may, under s. 26 of the Indian 
Post Office Act, 1898 (VI of 1898), intercept any postal 
articles or description of postal articles. These powers 
might obviously be of peculiar value in connection with 
military matters. 

(38) The unauthorised disclosure of official documents and 

information generally is penalized in England by the 
Official Secrets Act, 1889 (52 & 53 Viet., c. 52), and an 
enactment on precisely the same lines—the Indian Official 
Secrets Act, 1889 (XV of 1889)—was passed by the 
legislature in India fifteen years ago. Although no prose¬ 
cutions had been instituted under it, there were not 
wanting indications that its provisions were not as effective 
as was deemed desirable, and it has in consequence recently 
been amended by the passing of the Indian Official Secrets 
(Amendment) Act, 1904 (V of 1904). The main objects 
are to punish breaches of official trust, and to prevent 
strangers from visiting fortresses, arsenals, factories, 
dockyards, camps, ships, or other like places, and makings 
or obtaining sketches or plans for the use of an enemy. 
“ Access to official records,” so runs an India Army Order 
published in November, 1903, ‘‘is only permitted to those 
entrusted with the duties of the office of department to 
which they belong, and these records are not to be made 
public or communicated to persons unconnected with 
such offices or departments, without the sanction of the 
authorities concerned. The only legitimate use an 
officer or soldier can make of documents or information 
of which he becomes possessed in his official capacity, 
is for the furtherance of the public service in the per¬ 
formance of his duty. Publishing official documents or 
using them for personal controversy or any private pur¬ 
pose without due authority will be treated as a breach of 
official trust under the Official Secrets Act, 1889, with the 
provisions of which every officer in charge of secret or 
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confidential documents is responsible for making himself 
acquainted. ” 

Enquiries into matters of account relating to military ex¬ 
penditure are sometimes necessary, and special provisions 
on the subject are to be found in the Commissariat 
Accounts Act, 1821 (1 & 2 Geo. 4, c. 121). These will 
be described later on—see ch. Ill, § 17, post —in con¬ 
nection with statutory courts of enquiry held under the 
Indian Articles of War (Act V. of 1869) ; but there 
appears to be no trace of any action having so far been 
taken under them in India. They are, nevertheless, of 
importance, and they might be of use ; for they enable 
any officer whose duty it is to examine the accounts of 
military expenditure, to require the attendance of persons 
likely to be able to furnish information on the subject, 
to examine them on oath, and to compel them to pro¬ 
duce any books of account, returns, or other documents 
which he may desire to scrutinise. 

The expression “ European British subject ” is somewhat 
arbitrarily defined by s. 3 ( 1) of the Code of Criminal Pro¬ 
cedure, 1898 (Act V of 1898), as meaning any subject 
of His Majesty, born, naturalized, or domiciled in 
the United Kingdom of Great Britain and Ireland, or 
in any of the European, American or Australian colonies 
or possessions of His Majesty, or in the Colony of New 
Zealand, or in the Colony of the Cape of Good Hope or 
Natal, and the child or grandchild of any such person 
by legitimate descent. Under ch. xxxiii of the Code, if 
such a person appears to be guilty of an offence which is 
punishable with death or transportation for life, he must 
be committed for trial to the High Court, and not to a 
court of session; no magistrate, unless he is a justice of 
the peace and (except in the case of a District or Presi¬ 
dency Magistrate) a magistrate of the first class and 
himself an European British subject, can enquire into 
or try a charge against him other than a charge of con¬ 
tempt of court; and he can claim the right, when arraigned 
before a District Magistrate, a Sessions Judge, or a Judge 
of a High Court, to be tried by a mixed jury composed 
of persons of whom at least one half are Europeans or 
Americans. The importance of the restriction that a magis- 
trate trying an European British subject must be 
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a justice of the peace lies in the circumstance that, 
apart from cert ain high officials and Judges of the High 
Courts, Sessions Judges, and District Magistrates, who are 
alf ex officio justices, only persons who are themselves 
European British subjects can be appointed to that office 
outside the Presidency-towns of Calcutta, Madras, and 
Bombay.* Moreover, under s. ru of the Code, 
where an European British subject can be dealt with under 
the special provisions as to employment in a workhouse 
or elsewhere and deportation from India contained in the 
European Vagrancy Act, 1874 (IX of 1874), he cannot 
be required to give security for good behaviour under the 
ordinary law; but, on being declared a vagrant or found 
guilty of certain offences under that Act, he becomes 
subject to all the provisions of the Code applicable to Euro¬ 
peans who are not British subjects. Finally, a right of the 
nature of habeas corpus is secured to European British sub¬ 
jects throughout British India by s. 456 of the Code, whereas 
similar protection is afforded to Natives only in the three 
Presidency-towns. These provisions are mentioned here 
as being of special interest to British officers and soldiers. 

(41) ' Areas occupied by cantonments cannot, under the various 

Acts relating to municipalities in force, be included within 
municipal limits without the previous sanction of the 
Government of India ; and s. 40 of the Indian Electricity 
Act, 1903 (III of 1903), provides that the powers and 
duties of the Local Government thereunder shall, when 
electrical energy is supplied to the public in a.cantonment, 
or in any fortress, arsenal, factory, dockyard or camp, or in 
any building or place in the occupation of the Govern¬ 
ment for naval or military purposes, be exercised and 
performed by the Governor General in Council. 

(42) The Military Lands Acts, 1892 to 1900 (55 & 56 Viet., c. 43 5 

60 & 61 Viet, c. 7; 63 & 64 Viet. c. 56), provide means 
for permitting and regulating artillery practice over land in 
the United Kingdom, and also over the sea-shore and 



H Nowadays, under the Code of Criminal Procedure, 1898 (Act V of 1898), 
justices of the peace, as such, have no judicial functions to perform, and their 
existence is of importance only in this connection, i. in Connection with 
proceedings against European British subjects. The Governor General, 
Governors, Lieutenant-Governors, Chief Commissioners, and Ordinary Mem¬ 
bers of Connell are also ex officio justices for the whole of British India. 
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tidal waters, for preventing danger to the public therefrom, Oh . I, § 14. 
and! for allowing compensation for damage or loss caused 
in connection therewith. A measure for India on some¬ 
what similar, but rather more extensive, fines is now under 
the consideration of the Governor General s Legislative 
Council.* 

(43) The Public Stores Act, 1875 (38 & 39 Viet., c. 25), aims 

at the more effectual prevention, detection and punishment ^ r « OTernraont 
of thefts of Government stores in the United Kingdom. 

It provides for the marking of such stores and for the 
protection of the marks used; and it throws on the pos¬ 
sessor the burden of showing that his possession is lawful. 

Military stores of the kind described in s. 156 (1) of the 
Army Act (44 & 45 Viet., c. 58), and issued as regimental 
necessaries, are exempted to the requisite extent from 
these restrictive provisions. A Bill drawn on the model 
of the English Statute has recently been submitted to the 
legislature in India.f 

14 . Most, if not all, or the statutory privileges and liabilities Non-statutory 
secured for and imposed upon the military man in India, or con- uabiiitics. 
ceived in the interests of military administration in this country, have 
it is hoped, been indicated in the last foregoing paragraph. But it 
remains to draw attention to certain cognate matters in respect ot 
which the position assigned to officers and soldiers otherwise than 
by Statute is of an exceptional character as compared with the 
position of ordinary civilians; and this may most conveniently be 
done by referring to the general principles upon which such non- 
statutory rights and limitations depend. The important propositions 
emanating from those principles may be said to have been established 
by a series of leading cases in England ; and it can with safety be 
predicated that they would be accepted and acted upon by the 
courts in India, where, as it happens there has been but little occasion 
for their discussion, and practically no case-law on the subject exists. 

They are considered at some length in the War Office Manual of 
Military Law ; and, in the circumstances* it is not proposed to do 
much more than state them categorically in the following clauses. 


* See the Artillery and Rifle Ranges Bill, which was published in the 
Gazette of India, 1003, Pt. V, p. 89, and is reproduced in the Appendix, 
post , p. 637. 

t See the Government Stores Bill, which was published in the Gazette of 
India, 1904, Pt. V, p. 75, and is reproduced in the Appendix, post p. 633. 
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(i) Under s. 44 of the Army Act (44 & 45 Viet., c, 58), a mili¬ 
tary officer may, on conviction by a court-martial, be 
sentenced to, amongst other punishments, “ cashiering ” 
or “ dismissal from His Majestys’s service ” ; while a 
court-martial may sentence a warrant officer (not holding 
an honorary commission), a non-commissioned officer, 
or a soldier, to discharge with ignominy from His Majesty's 
service. “ Dismissal,” as opposed to “discharge” implies a 
penalty; and this distinction is preserved throughout the 
Indian Articles of War (Act V of 1869), though not in the 
Army Act. The difference between “ cashiering ” and dis¬ 
missal ” is, however, not apparent. The general idea 
seems to be that the former is a bar to an officer’s serving 
again under the Crown in any capacity, while the latter 
carries with it no further penalty ; * but the only provisions 
of the law which impose permanent disqualification for 
re-employment in a public capacity, are, it is believed, 
those referred to at the end of § 11 above, while the refer¬ 
ences to “ His Majesty’s service ” or “ the service ” in the 
Army Act and the Indian Articles of War would seem 
to be limited by the general context to military service. 
As regards soldiers subject to English military law, any 
such person who, having been “ dismissed with ignominy” 
or discharged for misconduct, worthlessness or incorri¬ 
gibility, or on account of a conviction for felony or a sen¬ 
tence of penal servitude, re-enlists without disclosing the cir¬ 
cumstances connected with the termination of his previous 
service, is punishable under s. 32 of the Army Act. And, 
in the Native Army, “ dismissal from the service” is one 
of the punishments which may be inflicted by a court- 
martial under arts. 76, 82, and 85A of the Indian Articles 
of War, while arts. 3, 4, 5, and 155 contain special pro¬ 
visions on the subject of “ dismissal ” and “ discharge ” 
by executive authority. A Native officer may be dismissed 
or discharged by order of the Governor General in 
Council, or of the Commander-in-Chief in India, or of the 



* See, e, g ., Pratt’s Military Law , § 197, The idea may, perhaps, be traced 
to some of the provisions of the old Mutiny Act of 1876 (89 Viet., c. 8): such 
as those of s. 76, w hich referred to a person’s being “ cashiered and disquali¬ 
fied from any future employment under the Crown ; ” or those of s. 87, which 
dealt with being “ cashiered and utterly disabled to hold any military employ¬ 
ment in Her Majesty’s service.” 
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general officer of the Command to which he belongs, and Oh« I, § 14 . 


he thereby forfeits all claim to pension. Any other person 
subject to the Indian Articles is liable to dismissal or dis¬ 
charge, similarly entailing loss of pension, by order of the 
officer commanding the division or district in which he is 
serving, or, if he belongs to a force not attached to a 
Command, of the officer commanding such force, as 
well as by order ot any of the higher authorities already 
mentioned. Unattested recruits unlikely to make good 
soldiers, persons attested for service in the cavalry and 
unable to qualify in riding, and attested persons re-enlist¬ 
ing after dismissal or discharge without stating the fact or 
producing their certificates of dismissal or discharge, 
may be dismissed by the commanding officer of the coj;ps 
or department concerned. Finally, every person subject 
to the Indian Articles who is sentenced to transportation, 
or to imprisonment with hard labour for more than 
three months, must be struck off the strength of his 
regiment, corps, or department and, in the case of a 
Native officer, such dismissal involves forfeiture of 
pensionary rights. But the difficulty of dismissing a 
military man whose continuance in the service is consi¬ 
dered detrimental to the State, might, if it were necessary 
to prove sufficient cause to the satisfaction of a court of 
law, or even to that of a court-martial, obviously be so 
great as seriously to impede public policy. There can, 
therefore, be no such thing as a military appointment 
which is permanent in the sense of being tenable for life 
or until the holder is disqualified, by proved misconduct 
or incapacity, from properly discharging the duties 
attached to it; and the first proposition to be stated with 
regard to military service is that every person entering it 
must be held to have engaged to place himself entirely 
at the will and pleasure of the Sovereign. In legal 
phraseology, he holds office durante bene placito , and not 
quamdiu se bene gesserit ; and no contract or agreement— 
nor yet any enactment such as that to be found in art. 3 
of the Indian Articles of War, which purports to define 
the conditions of his service and the circumstances render¬ 
ing it liable to be terminated—can be construed so as to 
derogate from, or interfere with, the prerogative power 
inherent in the Crown to dismiss him, if it thinks fit, at 
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any moment, with or without cause assigned. And no 
court x of law will entertain any suit brought by him in 
respect of such dismissal.* Nor are military officers alone 
in the insecurity of the tenure of their appointments ; for 
civil servants generally have been held to be in precisely 
the same position, the only exceptions being certain 
statutory ones under Acts of Parliament relating to high 
judicial office in England, f 

(2) The exclusion of the ordinary courts from interference with 
military matters does not end here. Military law provides 
for the cognizance by the proper military authorities of 
complaints relating to the affairs ,of the Army and the 
conduct of military men inter se. If an officer of the 
British Service thinks himself wronged by his command¬ 
ing officer and on due application made to him does not 
receive .the redress to which he considers himself entitled, 
he may, under s. 42 of the Army Act (44 & 45 Viet., c. 
58), apply to the Comraander-in-Chief at the Horse 
Guards and the Commander-In-Chief there is required 
to examine into his complaint and submit it, with 
a report, to a Secretary of State for the orders of the 
Sovereign. An aggrieved British officer of the Indian 
Army, on the other hand, is, under s 180 { 1 ) (d) of the 
Army Act, given the right to complain to the officer ap¬ 
pointed in that behalf by the Commander-in-Chief in India 
with the approval of the Government of India ,\ and that 
officer is bound to cause the complaint to 1 e enquired 
into and thereafter to submit it, with a report, for the 
further directions of the Governor General in Council. 
Similarly, an aggrieved British 'soldier may, under s. 43 of 
the Army Act, seek redress from his captain, or, if his 
captain is himself concerned, from his commanding officer, 
and, if he fails to obtain it, may appeal to the general or 
other officer commanding the district or station where he 
is serving ; and officers to whom complaints are made by 
soldiers are directed to cause them to he enquired into, 
and, if satisfied of their justice, to take such steps as may 
be necessary for giving .full redness. Art. 167 of the 

* See In re Tufnell ( 1876 ), 3 Ch. D. 164 ; also Grant v. Secretary of Mate 
for India in Council ( 1877 ), 2 0 . P. D. 447 . 

i* 'See Shenton v. Smith (1893), L. R., A. G. 229. 

t As to this, see the first foot-note on p. xf above. 
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Indian Articles of War (Act V of 1869) likewise provides 
for the submission of complaints by persons subject to 
Indian military law, and requires every officer receiving 
such a complaint to examine it, and, when necessary, refer 
it to superior authority. A person who enters the Army, 
accepting His Majesty’s commission and drawing the 
King’s pay, although he does not divest himself of the 
responsibilities of citizenship, yet enters into a perfectly 
reasonable compact to be bound by military rules and mili¬ 
tary discipline; and the common law courts in England 
have declined to sit as courts of error or appeal in regard 
to matters over which they exercise no original jurisdiction. 
In other words, a member of the Army i( forfeits or volun¬ 
tarily surrenders all the civil rights belonging to other 
subjects, when the injury proceeds from a superior officer 
under colour of discipline, even although the act done be 
admitted to have been done in opposition to discipline, 
in violation of moral duty, maliciously, and without 
cause.”* Questions concerning military duty, discipline, 
and grievances alone are, therefore, deemed to be within 
the exclusive cognizance of military tribunals, and they 
will not be dealt with by the regular courts of justice, civil 
or criminal. And where an injury affects nothing but the 
military capacity, position, or character of an officer or 
soldier as such, a court of law will not intervene to redress 
it, even although it involves the right to pension or to retir¬ 
ing or other allowances; for these, it has been ruled, are 
purely military in their nature and depend only upon mili¬ 
tary status and military regulations.! Finally, and d for¬ 
tiori, when actual war is raging, the actions of the military 
authorities are not justiciable by the courts of law, even 


* The leading case in support of this proposition is Sutton v. Johnstone (1786), 
1 T. R. 493, 784 : and the matter may be said to have been concluded by 
authority by the majority of the Court of Queen’s Bench in Dawkins v. Paulet 
(1869), L. R. 5 Q. B. 94. See, too, Marks v. Frogley (1898), 1 Q. B., at p. 888, 
But the effect of the decision in Dawkins v. Paulet is undoubtedly weakened 
by the dissenting judgment of Cockburn, L. C. J., and by such cases as Wall 
v. McNamara (1779), cited 1 T. R., at p. 536; Swinton v. Molloy (1783), 
cited ibid, at p. 537 ; and Warden v. Bailley (1811), 4 Taunt., 67. The 
general question could not, in view of the ruling in Dawkins v. Paulet , be 
raised in a court of first instance in England ; but it might be raised again in 
the House of Lords, or even in the Court of Appeal. 

t See In re Mansergh (1861), L. J. Q. B., 296 ; and /?. v. Secretary of State 
for India (1891), 2 Q. B. 326. As to military pensions, see, too, § 13 (9) above. 
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should the circumstances be such as to admit of their 
sitting at the time, even should there be no signs of 
disorder actually visible, and even although civilians are 
concerned,* 

(3) Military courts and authorities are, however, liable to the 
control exerciseable by the regular courts of judicature in 
order to prevent any excess of jurisdiction; and, even 
where there is jurisdiction, but it is maliciously used or 
unscrupulously abused, relief will be granted, and damages 
decreed, if military authority is exercised arbitrarily 
or with undue severity, and also, perhaps, where injus¬ 
tice or oppression is caused by sheer carelessness 
unaccompanied by malice. And, where civilians are 
aggrieved by military action, courts of law will, of course, 
be the less reluctant to intervene, unless, indeed, 
they are altogether precluded from doing so, owing to a 
state of war*; for, as has already been observed in § 12, 
there is, under English law, no droit administratif to which 
a military or other public officer can, in ordinary circum¬ 
stances, appeal for protection. If a court-martial acts 
without jurisdiction (as when it is not properly constituted, 
or when it deals with a person who is not amenable to 
military law, or when it convicts and punishes for what is 
not an oifence under military law), not only are its pro¬ 
ceedings wholly void, but also all who are parties to them, 
including the confirming authorities (if any), f are liable 
to be sued for damages. On the other hand, for simple 
errors of judgment the members of a court-martial would 
no more be held responsible than would any other autho¬ 
rity acting judicially and in good faith ; and the proceed¬ 
ings of a military tribunal would probably not be scruti¬ 
nized with the same strictness and rigour as those of a 
regular court of law. 

(4) This leads to the important question of privilege, and that 
presents itself in several- aspects. To take first the case 
of reports on subordinates submitted in accordance with 
the regulations for the time being in force by one military 
authority to another, it will be found that there is, as indeed 

* See D. F. Marais, Ex jxirte, (1901), L. R. [1902], A. C. 109 ; further 
referred to in ch. II, § 1, below. 

t But not including the judge advocate, who is not a member of the court- 
martial and is not responsible for the sentence. 
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there should be, absolute privilege, so that no action will 
lie in respect of anything contained in such a report, even 
although malicious motives and the absence of any reason¬ 
able, probable, or justifiable cause are alleged and might 
be proved * But a private letter, as distinct from an official 
report, written by a military man to his immediate superior 
on military matters, is not absolutely privileged; and 
therefore the question of malice in connection therewith may 
be gone into in the same way as in any ordinary case of 
qualified privilege.! Secondly, public policy requires that 
witnesses examined before courts of justice should give 
their evidence with frankness and freedom, and wifhout 
fear of subsequent harassment through civil actions. Con¬ 
sequently, all judicial proceedings likewise enjoy absolute 
privilege, and witnesses are completely protected from the 
liability to be sued in respect of anything contained in their 
depositions. Proceedings before a court-martial, it is sub¬ 
mitted, clearly are judicial. For the expression‘‘judicial pro¬ 
ceeding ” may be—and is by s. 4 (m) of the Code of Cri¬ 
minal Procedure, 1898 (Act V of 1898)—defined so as to 
include any proceeding in the course of which evidence is 
or may be legally taken on oath or affirmation; a court- 
martial has by law authority, not only to take evidence 
on oath, but also to compel attendance and to pass judg¬ 
ment and sentence; a trial by court-martial is, by s. 193 
of the Indian Penal Code (Act XLV of i860), expressly 
declared to be a “ judicial proceeding,” while a court- 
martial is undoubtedly covered by the phrase “ court of 
justice’* as defined by s. 20 of that Code; and a court- 
martial is distinctly recognised by the law of evidence in 
India—sees. 1 of the Indian Evidence Act, 1872 (1 of 
1872), anc * the definition of the expression “ court ” in s. 3 
—as being a “court” equally with any other tribunal ordi¬ 
narily so designated.^ The conclusion then is, that no per¬ 
son appearing as a witness before a court-martial can be 
proceeded against in a civil action for any evidence, whe- 


* See, again, Dawkins v. Paulet (1869), L. R. 5 Q. B. 94 ; and Chatterton 
v. Secretary of State for India , L. R. [1895], 1 Q. B. 191. 

t See Dickson v. Earl of Wilton (1859), 1 F. & F. 19 : also Dickson v. 
Conibermere (1863), 3 F. & F. 527. 

X But see ch, IV, § 3, post , where it is explained that, owing to the provi- 
sions of s. 127 of the Army Act (44 & 45 Viet., c. 58), the Indian Evidence 
Act, 1872, applies only to courts-martial held under Indian military law. 
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ther oral or written, tendered by him in the course of the pro¬ 
ceedings, so long, at least, as it is not irrelevantly introduced; 
and the only remedy against him, if it be false, is a prosecu¬ 
tion for perjury.* * * § Lastly, the same protection extends also 
to the proceedings of non-statutory courts of enquiry ; for, 
although these courts are not judicial bodies, yet military 
men are bound by the regulations of the service to attend 
and subject themselves to examination, if required by 
competent authority to do so.f No. evidence, therefore, 
given by a military man, or even by a civilian, before such 
a court can be made the ground of an action at law 
against him, however strong may be the presumption that 
it was dictated by malice, or even that it was both untrue 
and known by him to be false.J Moreover, the papers 
relating to enquiries made by a court of this kind are 
State documents, and an officer is not bound, nor indeed 
is he at liberty, to produce them or to disclose their con¬ 
tents, even in a court of justice.§ 

(5) There remains the difficult question involved in the principle, 
which military law and usage alike enjoin, that it is “ the 
first, second, and third duty ” of a soldier implicitly to 
obey the orders of his superior. It has been said that tl the 
general purview of the military code shows that a soldier 


* See Henderson v. Broomhead (1859), 28 L. J. Ex. 360. 

f As to these courts of enquiry, see cli. Ill, §§ 16-18 post. Until lately an 
oath could not be administered by a non-statutory court of enquiry and this 
is still the oase as regards such courts held under Indian military law. But 
by s, 4 of the Army (Annual) Act, 1901 (1 Edw. 7, c. 2), a clause has been 
added to s. 70 of the Army Act (44 & 45 Viet., c. 58) to the effect that the 
rules made under that section as to courts of enquiry generally may provide 
for evidence being taken on oath and may empower such courts to administer 
oaths for that purpose ; and r, 124 of the English Buies of Procedure has 
been altered accordingly by Army Order No. 88 of April, 1902. A statutory 
court of enquiry held under s. 72 of the Army Act or art. 162 of the Indian 
Articles of War (Act V of 1869), as the case may be, to investigate a case of 
unauthorised absence, has all along been empowered to swear the witnesses 
examined before it—see r. 125 (E) of the English Rules of Procedure and r. 
156 (E) of the Rules of Procedure (Native Army), post , Pt. II, p. 286. 

X See Dawhins v.,Lord Rokeby (1875), L. R. 8 Q. B. 255. 

§ See Home v. BentincJc (1820), 22 R. R. 748 In this case the Court of 
Exchequer Chamber went so far as to lay it down that the production of such 
documents was not allowable by a judge, whose duty it is, as guardian of the 
public good, to exclude from the proceedings any matter that might tend to 
injure the general welfare. The interests of the State require that such docu¬ 
ments should bo kopt inviolably secret. 
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gives himself up wholly to his superior officer in religion, 
politics, civil relations, loyalty, and internal and external 
behaviour. He wears his clothes, cuts his hair, holds his 
person, and regulates his step and action, at the command 
of officers appointed by the Sovereign. Obedience must 
be exacted by each responsible officer; for nothing, 
even in civil affairs, can be more dangerous than to allow 
the obligation to obey a law to depend on the opinion 
entertained by individuals of its propriety, and in military 
affairs it would be intolerable.”* To such unquestioning 
obedience there is, of course, no limit in time of war; but 
in time of peace the statement requires some qualification. 
Nothing is an offence—see s. j6 of the Indian Penal Code 
(Act XLV of i860) and, in particular, the first of the illus¬ 
trations appended thereto—which is done by a person who, 
by reason of a mistake of fact, believes himself to be bound 
by law to do it; but the protection thus afforded does not 
extend to mistakes of law, with which every subject is pre¬ 
sumed to be acquainted : and the constitutional principle 
that “ the King can do no wrong” means simply this, that, 
since by no known proceeding can the Sovereign be made 
responsible for any deed done by him, no one can plead 
the order of His Majesty, or indeed, that of any superior 
officer, in defence of*any act not otherwise justifiable by 
law. In the result, then, a person obeys an illegal order at 
his own risk, and this rule applies to a military man just as 
much as to his fellow civilian* But the fact that the order 
obeyed was not obviously improper or contrary to law 
would in most cases prove the absence of the mens rea , 
and, where intention is of the essence of the offence 
charged, would ensure the acquittal of the subordinate 
accused ; while, in any case, it could not fail to command 
the favourable consideration and sympathy of the court. 
On the whole, it would appear that, in the words of Mr. 
Justice Willes,f “ the better opinion is that an officer or 
soldier acting under the orders of his superior*—not neces¬ 
sarily or manifestly illegal —would be justified by his 
orders.” More protection than this it seems scarcely safe 
to assume that a military man carrying out the commands 
of a higher authority could, with any confidence, count 


* The quotation is from Clode’s Military Forces of the Grown , vol. 1. 
t See Keiyhly v. Bell (1866), 4 F. & F. 763, 
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upon. In India, however, persons acting under the orders 
of the Governor General in Council are specially protected 
by ss. 2 to 4 of the East India Company Act, 1780 (21 
Geo. 3, c. 70), from liability before any High Court in 
India, although both the Governor General and his Coun¬ 
cillors, jointly and severally, remain themselves amenable 
to trial in the United Kingdom for anything illegally done 
by them or under their directions. And, where officers, 
soldiers, or volunteers are employed in assisting the civil 
power to suppress a disturbance in India, they are, so long 
as bad faith cannot be imputed to them, fully protected by 
the provisions of s. 132 of the Code of Criminal Procedure 
1898 (Act V of 1898). 



Imperial Ser¬ 
vice Troops. 


15. The Imperial Service Troops have been mentioned in § 2 above 
as forming a part of the " second line ” ; but their position is, from a 
legal point of view, somewhat anomalous, and the organisation calls, 
therefore, for further and special notice. The feudatory princes and 
and chiefs of India have ever maintained local forces of their own, 
and these now number in all nearly 100,000 men. But, in addition to 
them, the so-called Imperial Service Troops have been constituted in 
the larger Native States with a view to their active co-operation in the 
defence of the Empire with the regular forces of the Crown. That 
the Indian feudatories should be prepared to furnish military assistance 
to the Paramount Power in case of necessity has been recognised and 
admitted from the first; and in almost every Indian campaign during 
the nineteenth century contingents from Native States served with 
the British Army. When in 1885 war on the North-West frontier 
appeared to be imminent, the Native princes of India, Hindu and 
Mahommedan, alike from the south and in the north, came forward 
spontaneously with loyal offers to place the whole of their resources 
at the disposal of the Crown ; and in 1887, on the occasion of Her 
late Majesty’s Jubilee, many Native chiefs seized the opportunity 
of asking to be permitted to contribute substantially toward Imperial 
defence. To this aspiration the Government of Lord Dufferin res¬ 
ponded by proposing that such chiefs as had fighting material 
at their command should endeavour to raise a portion of their forces 
to such a pitch of general efficiency as to render them fit to go into 
action along with those of the Queen-Empress and so to entitle them 
to be called “ Imperial Service Troops.” The idea involved a strik¬ 
ing departure in policy in that it substituted an attitude of watchful 
confidence for one of uneasy distrust towards the forces maintained 
by the feudatory princes; but it also provided a practical method of 



m tSTfy 


THE ARMY IN INDIA. 

the numbers of what was in great part an undisciplined 
rabble, and thus turning a source of weakness and danger into a reserve 
of strength and support. One of the main features of the movement 
was that the various special corps formed should be composed 
entirely of subjects of the States to which they belonged, and that in 
the ordinary course, they should be similarly officered, the services 
of a few British officers being lent to them merely for the purposes 
of inspection and advice. But in the majority of instances the nucleus 
of the Imperial Service Troops was, as has already been indicated, 
provided by the ordinary forces of the States concerned, and in these 
many British subjects—often retired officers of the Indian Army— 
have from time to time been employed. There are thus a few such 
persons now in the Imperial Service Troops ; but they are being 
gradually eliminated, and in 1903 there were only thirteen of them left. 
The appointment of officers rests, of course, with the chiefs themselves, 
but, in making their selections, they usually and naturally consult their 
British Inspecting officers. Owing to the varying conditions, the 
qualifications required can hardly be defined ; but, as a general rule, 
the officers either are sirdars of the States or are promoted from the 
lower ranks of their own corps. The avowed intention was that, in 
time of peace, while employed primarily and regularly in their own 
territories the Imperial Service Troops should also be trained at 
camps of exercise and in military manoevres along with regular British 
troops and that, in time of rebellion, revolt or war, they should be 
available for active service on behalf of the Crown anywhere. The 
success of the scheme is shown by the part taken by the Imperial 
Service Troops in, for example, the Tirah campaign, and by the des¬ 
patch of a contingent of them to China in 1901 ; while their existence 
has been recognised by the legislature, which has expressly made the 
act of desertion from them an “ extradition offence ” under s. 5 of 
the Indian Extradition Act, 1903 (XV of 1903), has extended to them 
the privileges in respect of tolls enjoyed by the regular forces under 
the Indian Tolls (Army) Act, 1901 (II of 1901), and has exempted 
from the customs-duties leviable under the Indian Tariff Act, 1894 
(VIII of 1894, as amended by III of 1896), arms, ammunition and 
military stores imported for their use. From a legal standpoint 
their position is not free from difficulty, because it is an accepted 
principle that a soldier carries with him the military law of his own 
country. Troops such as these must, therefore, be governed by 
whatever articles -of war may have been laid down for them by 
their chiefs, subject, however, to the proviso that on active 
service the power of the general officer commanding is absolute over 
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all the forces under his command, and also to this, that, when in 
British India, the soldiers of a foreign State are amenable to the local 
municipal law, like any other aliens commorant therein. But such 
conditions, if allowed to apply in their crudity to the Imperial Service 
scheme, might obviously be a menace to military discipline and a 
danger to real efficiency. The difficulty has eventually, been met by 
an arrangement with the Native chiefs concerned, to the effect that, 
since their troops must—whether serving in British India or operat¬ 
ing beyond the frontier—continue to be subject to their own military 
code, that code should be framed on the same lines as the Indian 
Articles of War (Act V of 1869), and that the Governor General in 
Council should be conceded power to appoint British officers to ad¬ 
minister it. The practical and satisfactory result of this is that 
Indian military law has, by agreement, been applied to, and adopted 
by, most Imperial Service Troops, and is to be administered by British 
officers when such troops are serving outside their respective States. 
The legal position is, for all practical purposes, sufficiently secure. 
In the case of service outside the limits of India, it is obvious that no 
court in British India would have any locus standi for interference. 
In the event of war or rebellion in British India, the result would 
doubtless be the same ; for the ordinary law would be suspended, and 
its place would be taken by the rules of military necessity, as judged 
by the general in command. There remains only the case of service 
in British India in time of peace. As to this, it is, no doubt, theore¬ 
tically conceivable that someone might endeavour to bring before a 
court of law the legality of an act of discipline exercised in 
accordance with the arrangement described above. But, except in 
the three Presidency-towns of Calcutta, Madras and Bombay, and 
save as regards European British subjects elsewhere, there is nothing 
in this country analogous to a writ of habeas corpus ;* and, that being 
so, there is scarcely room for apprehending direct interference on 
the part of a criminal court, which, moreover, would probably refuse 
to entertain a complaint against an officer for an act done to a 
soldier in the interests of discipline under the regulations of the 
particular State of which such soldier is a subject. And a civil 
court would be most unlikely to entertain a suit for damages brought 

* It may, however, be mentioned that, under s. 100 of the Code of 
Criminal Procedure, 1898 (Act V of 1898), if a Presidency Magistrate, a Sub- 
divisional Magistrate, or any Magistrate of the first class has reason to believe 
that a person is being confined in such circumstances that the confinement 
amounts to an offence, he may issue a search-warrant for him, and the person, 
if found, must without delay be taken before the Magistrate issuing the 
warrant, who is empowered to pass such orders as he deems proper. 
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T>y an Imperial Service trooper for anything done to him in pursuance Oh. 1, §15. 
of the regulations under which, presumably, he himself had elected 
to serve; for it is a well established rule of law that volenti non 
fit ininria, and, therefore, the inference that such an election 
had been freely made would apparently be an adequate defence. 

The existence of the Imperial Service Troops affords, and was c ^™P erMCadet 
obviously intended in great measure to afford, an opportunity for the 
military energies of the chiefs and nobles of India, the only outlet 
for which had, prior to its inauguration, been through the Native 
Army or by means of the bestowal of honorary commissions in the 
British Service. As regards the former, it will suffice here to refer 
to what has been said on the subject in § 9 above ; and with respect 
to the latter, it may be interesting to mention the fact that there are 
now one major general (the Maharaja of Kashmir), two colonels (the 
Maharaja of Gwalior and the Maharaja of Idar, who is, perhaps, better 
known as Sir Pertab Singh), one lieutenant-colonel (the Maharaja of 
Cooch Behar), five majors, one captain, and one lieutenant, all hold¬ 
ing commissions of the kind described. Some of these honorary 
officers have been from time to time attached to regular regiments, and 
some have served on the staff during recent wars and expeditions on 
the north-west frontier; but, save to the extent indicated by such ex¬ 
ceptional cases, the rank bestowed has been purely honorific and has 
carried with it nothing more than the distinction and privilege of wear¬ 
ing British uniform. It was with a view to satisfying natural, legitimate 
and laudable military ambition, and to fostering and directing into 
the right channel the warlike instincts possessed in a pre-eminent 
degree by many Indians of exalted position and noble birth, that the 
Imperial Cadet Corps was raised by the Viceroy (Lord Curzonj some 
three years ago. This corps d’elite ,—for which, it may be observed, a 
prototype is to be found in the Russian Corps de Pages —is composed 
of a very limited number of youths, of between the ages of 
seventeen and twenty, belonging to the nobility of India and selected 
by the Governor General from—as a rule, though not necessarily—the 
different Chiefs’ Colleges established in the country. Under 
existing arrangements the cadets are quartered during the hot 
weather at Dehra Dun in the United Provinces, and there they are 
carefully instructed, drilled and disciplined by a British comman¬ 
dant and a British adjutant. In the winter months they undergo still 
more practical training in association with regular troops at camps ■ 
of-exercise; and it is not the least striking feature of the scheme that 
it is intended that the corps should be attached to the Viceregal 
Court and the person of the Viceroy on such State and ceremonial 
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occasions as—to give the most brilliant and unique instance—that of 
the Coronation Durbar at Delhi in January, 1903. At the end of the 
course, which is arranged so as to extend over a period of from two to 
three years, some of the cadets who continue to aspire to an active 
military career, are certain to find their vocation in connection with 
the Imperial Service Troops. As regards the others similarly 
inclined, it would be premature, at this early stage of what must, 
after all, be looked upon as a great and interesting experiment, to 
hazard any forecast of the future. But the question of offering some 
of them direct commissions in the Army and providing them 
with suitable employment as officers will, no doubt, be consideied 
in due season ; and this much may with safety be predicted now, 
that none of them will be any the worse for the curriculum 
and experience through which they are to pass, but that they 
are all likely to be imbued thereby with loftier aims than 
those of leading lives of ease and luxury, and to become, pro 
tanio, both better men themselves and better fitted to be the rulers 
of others. 



Military men 16- On board any ordinary ship a military man takes with him 

on boardship. ^ military law to which he was subject when he embarked ; and 

this is expressly laid down, as regards the Army Act (44 & 45 Vict > 
c. 58), by s. 188 thereof. That section provides that, where a person 
subject to English military law embarks on board a ship, the Army- 
Act shall apply until he arrives at the port of disembarkation in the 
same manner as if he and the officers over him were on land at the 
place of embarkation; but that, in the event of his being 
tried and sentenced while on board, the finding and sen¬ 
tence, in so far as they are not confirmed and executed theie, 
may be confirmed and executed after disembarkation as if he 
had been tried at the port of disembarkation. Thus, for example, 
an officer competent to order a court-martial at the place of departure 
of a ship can convene such a court during the voyage ; and, when 
a person is tried by court-martial and sentenced on board, but the 
sentence remains unexecuted until the arrival of the ship in port, the 
execution can be carried out by the officer who would have been 
charged therewith had the proceedings taken place there. It is 
otherwise, however, where any of His Majesty’s ships is concerned. 
S. 186 of the Army Act declares that nothing in it shall affect the ap¬ 
plication of the Naval Discipline Act of 1866 (29 & 3 ° Vict - c ’ 10 V’ 
or of any Order in Council in force thereunder, to any of His 
Majesty’s forces on board a ship commissioned by the Crown - and 
8 88 of the latter enacts that His Majesty’s land forces, when embark- 
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one of His Majesty's ships, shall be subject to the 
provisions of that Statute to such extent and under such regulations as 
the Sovereign may, by Order in Council, direct. The expression 
“ His Majesty's forces " includes the Indian forces, and so, no doubt, 
does the phrase “ His Majesty's land forces.” Consequently, s. 88 
of the Naval Discipline Act and the Order in Council thereunder*' 
apply to persons ordinarily governed by the Indian Articles of War 
(Act V of 1869) alone, as well as to those subject to English military 
law. 

17. In India, as in England, the trial of a person before an 
ordinary criminal court is conclusive as to his guilt or innocence, 
as the case may be, such trial being an absolute bar to any other 
criminal proceedings against him, and, where he is convicted and 
punished, to any further punishment, save, indeed, that of dismissal 
from the military service of the Crown. This is clearly laid down 
by s. 162 (6) of the Army Act (44 & 45 Viet., c. 58), on the one 
hand, and by art. 180 of the Indian Articles of War (Act V of 1869), 
on the other; and it is in consonance with the well known legal 
maxim— Nemo bis vexari debet pro und et eddem causa. In the 
converse case, however, there is a difference between the law of 
England and that in force in India. The punishment of a military 
offender by court-martial is, under English law, no defence to a 
charge in an ordinary criminal court for an offence constituted by 
the same facts; for such appears to be the common law, and s. 162 
of the Army Act, while requiring an ordinary court, in awarding 
punishment, to have regard to any military punishment which the 
offender may already have undergone, goes on to provide that, save 
as aforesaid, nothing in that Act shall exempt an officer or soldier 
from being proceeded against by “ the ordinary course of law*' 
when accused or convicted of an offence, except such an offence as 
is declared not to be a crime for the purpose of the provisions of s. 
144 relating to the taking of a soldier out of His Majesty's service. 
But— pace the authoritative note annexed to r. 3 of the Rules of 
Procedure (Native Army), as published under art. 190 of the Indian 
Articles of Warf—it would seem to be otherwise in India. Here 

* The existing Order in Council, dated the 6th February, 1882, will bo 
found summarised in the note to s, 88 of the Statute, post, Pt. II, pp. 46-47. 

t As stated in Pt. II, at p. 208, post, these Rules were issued, with the 
notes appended to them, in the exercise of the rule-making power conferred 
by the statutory Articles themselves. The notes may, therefore, fairly be 
described as authoritative, although it is permissible to show that their 
authority is overridden in any given case. 
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“ the ordinary course of law” in this connection is laid down by s. 
403 of the Code of Criminal Procedure, 1898 (Act V of 1898), which 
enacts that “ a person who has once been tried by a court of com¬ 
petent jurisdiction for an offence and convicted or acquitted 
of such offence, shall, while such conviction or acquittal remains in 
force, not be liable to be tried again for the same offence, nor on the 
same facts for any other offence for which a different charge from 
the one made against him might have been made, or for which he 
might have been convicted.” Moreover, s. 26 of the General Clauses 
Act, 1897 (X of 1897), directs that, “ where an act, or omission 
constitutes an offence under two or more enactments, then the 
offender shall be liable to be prosecuted and punished under either 
or any of those enactments, but shall not be liable to be punished 
twice for the same offence.” In both of these Acts the word 
“ offence ” means an act or omission made punishable by any law 
for the time being in force ; so that in each the word clearly covers 
an offence against military law : and, as has been shown in § 14 (4) 
above, a court-martial is a “ court,” and a trial before a court-martial 
is a “ judicial proceeding.” From this it would seem to follow that 
a court-martial, if and so long as it is acting within its powers, is “a 
court of competent jurisdiction,” the result being that, in India, a 
trial by court-martial, whether it be held under English or Indian 
military law, is a bar to proceedings on the same facts in an ordinary 
criminal court. Art. 180 of the Indian Articles of War stops short 
of laying this down, and might, primd facie , be regarded as imply¬ 
ing the contrary ; for it provides that, where a person has been tried 
by military law or by an ordinary criminal court, he shall not be 
liable to be tried again by military law for the same offence : but no 
inference from the circumstance that there the provision ends, nor 
yet the fact that it is expressed in much more restricted terms than 
that which was enacted by the original article in 1869,* is sufficient 
to affect the other distinct provisions in the Indian Statute-book 
recited above. 

18. The military law dealt with so far is the law of his own 
country which a military man, as such, carries with him, and is himself 
governed by, wherever he goes. But the subject cannot be left 
without advertence also to certain rules, which have been, more or 
less definitely, settled by the practice of civilized nations, and may 
be said to have been accepted by International Law witness the 
Hague Convention of the 29th July, 1899—as binding on bel lige- 



* As to the difference between the original art. 180 and the existing article 
as enacted in 1894, see the foot-note to ch. Ill, § 10, post. 
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They operate only in the case of actual warfare, a state of war having 


come into existence on the rupture of diplomatic retations between 
the disputants, followed sometimes—though not necessarily by a 
formal declaration of war.* The laws or customs of war provide 
for such matters as the effect of the outbreak of hostilities; the usage 


with respect to the persons and the property of alien enemies; the 
means by which alone warfare should be carried on (including the 
prohibition of such expedients as the poisoning of water, the use of 
poisoned weapons, and the adoption of barbarous practices generally), 
the giving of quarter; the care of the wounded—as to which see the 
Geneva Convention of the 22nd August, 1864; j* the protection of 
women, children, and non-combatants *, the capture and treatment 
of prisoners of war and their release on parole—as to which 
see the Prisoners of War, (Escape) Act, 1812 (52 Geo. 3, c. 
156), and the notes thereto; the punishment of fugitives and deser¬ 
ters ; the manner of dealing with irregular combtatants ; the princi¬ 
ples on which retaliation or military vengeance depend ; the making 
of requisitions for supplies ; authorised pillage ; the disposal of the 
spoils of war; the extent to which stratagems are allowable; the 
killing of spies; the suspension of hostilities; the making of terms 
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* Formerly the practice undoubtedly was to issue a formal declaration of 
war, and it has apparently been to a certain extent revived in later times. 
It was followed in the case of the Franco-German war in 1870, and also in 
that of the Russo-Turkish war in 1877 ; while in 1885 Servia intimated to 
Bulgaria that warlike action would bo taken on the very day of the intima¬ 
tion, and it will be remembered that in 1899 the Boers gave warning that 
hostilities would begin if the British troops were not removed from the frontier 
of the Transvaal Republic within forty-eight hours. But, on the other hand, 
there were no formal declarations exchanged between Chili, Peru and Bolivia 
in connection with the operations of 1878—1883, or between China and Japan 
in 1898, or between Russia and Japan in the present year (1904); and it 
appears from a British State Paper, published by the Intelligence Department 
in 1883, that during the 170 years immediately preceding 1870 the practice 
was abandoned except in 10 out of 118 instances. In 1827, indeed, the Turkish 
tleet was annihilated at Navarino by the combined naval forces of Great 
Britain, Russia and France whilst Ambassadors representing these three 
Powers were actually in residence at Constantinople, and a Russian army 
invaded Holstein in 1848 while the Danish Minister was at Berlin and with¬ 
out any official notice of the proposed advance having been given. 

t See the War Office Manual of Military Law, ed. 4, at pp. 886-890, where 
the Convention is reproduced in the original French and translated into English. 
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and treaties of peace; the legitimate use of flags of truce; cartels 
or arrangements for intercourse between belligerents, and agreements 
for the exchange of prisoners of war; the use of safe-conducts 
or passports; and capitulation. * Closely connected with the customs 
of war are the rules which are held to govern cases of military 
occupation, where an invader is in exclusive possession of a tract 
of foreign territory wholly abandoned by the forces of the enemy. 
The commander of troops thus occupying the country of another 
Power acts in two distinct capacities; first in relation to his troops, 
who continue to be governed by the military law applicable to them, 
and, secondly, in relation to the ordinary inhabitants, to whom 
he stands temporarily in the position of governor. The former calls 
for no further notice here. As regards the latter, the regular govern¬ 
ment of the country must, ex hypothesis have ceased, and the only 
way in which it can for the time being be replaced, is by the impo¬ 
sition upon the inhabitants of such laws as the military commander 
deems expedient for securing, on the one hand, the safety of the army 
of occupation, and, on the other, the good government of the tract 
occupied. The legality or illegality of the invader’s action cannot, 
of course, be determined by any tribunal, and, in that sense, the law 
introduced by him is rightly defined as the will of the conqueror; 
but there are nevertheless certain accepted principles by which, in 
such circumstances, conduct ought to be regulated. The first duty 
of the commander is to safeguard and protect his troops and their 
material against the acts either of individuals or of bodies acting in 
open hostility, and with this object he may ignore the law of the 
country and create special tribunals to deal with offenders. In this 
connection it would scarcely be feasible to lay down any rules of 
precision ; but in practice it is felt that some record of punishment 
inflicted in the field should be preserved, and that, where sentences 
are deliberately passed and executed, the proceedings should be 
conducted with sufficient formality to prevent any miscarriage of 
justice. Some such simple form as that prescribed for trials by 
summary general courts-martial under the Indian Articles of War 
(Act V of 1869) h as > therefore, been recommended for adoption, 
wherever practicable, jn cases of the kind under consideration in 
India. But, having secured the safety of his troops and their belong¬ 
ings, the invader ought, as a general rule and as far as possible, to 
permit the indigenous tribunals of the country to deal with ordinary 
crime committed by its inhabitants. Cases of difficulty may arise where 



* See the War Office Manual of Military Law , ed. 4, ch. xiv ; also the 
Hague Convention of the 29th July, 1899, 
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an offence is committed against an officer or soldier of His Majesty s 
forces by a foreigner across the frontier in tribal territory which is 
not in actual military occupation and in which the British Government 
has not acquired—or, if it has acquired, has made no arrangements 
for the exercise of—jurisdiction. In such cases natural justice alone 
must, if necessary, be appealed to and relied upon. If the offence 
is of a murderous character and the guilt of the offender has been 
established beyond reasonable doubt, he should be shot summarily 
in the presence of a British officer; while, if it is not sufficiently grave 
to justify the infliction of the death penalty, an endeavour should be 
made to have the offender punished by tribal authority. But the last 
course to be recommended is that of ordering imprisonment and 
raising inconvenient questions of jurisdiction oy bringing the culprit 
into British India, where the only means of dealing with him is 
through the law relating to State prisoners. Finally, the question of 
contraband may usefully be adverted to in connection with the laws 
or customs of war. Neutrals* are, by International Law, prohibited 
from giving material help to either belligerent, and a nation 
engaged in warfare with another may be said, in general terms, 
to be entitled to intercept and seize, as being contraband and 
prize, articles supplied by a neutral which are intended or calculated 
to give such help to the other side. Some things are “ absolute 
contraband,” t.e., things as to the contraband character of which 
there can be no manner of doubt. These are arms and such like, 
which are used in war alone. Next there are certain supplies which 
serve only as luxuries and are useless for the purposes of warfare; 
and again there can be no difficulty in laying it down that these are 
not contraband. But by far the largest class includes articles 
ancipitis usus, that is to say, articles which are required alike for 
warlike and for peaceful purposes ; and, as regards these, opinion has 
never been unanimous, and no binding usage has so far been 
formulated. According to the rule contained in the Manual cf Prize 

* On the outbreak of hostilities between two civilised Powers it is the 
custom for a neutral to issue a proclamation of neutrality, which is the condi¬ 
tion of a third nation when it holds aloof from two others at war with one 
another. For instances of such proclamations by the British Government, 
see that published in the case of the Spanish-American war in 1898 —Gazette 
of India , 1898, Pt. I, p. 418—and that recently published in the case of the 
Russo-Japanese war —Gazette of India , 1904, Pt. I, p. 158. The duties of 
a friendly neutrality have been largely extended of late years, and the Foreign 
Enlistment Act, 1870 (33 & 34 Viet., c. 90), lays them down for British sub¬ 
jects throughout the King’s dominions. Those duties it is the object of a pro¬ 
clamation of neutrality to draw attention to, explained emphasise. 
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Law , which was issued by the British Admiralty in 1888, such goods 
—often called “ conditional contraband”—are liable to seizure 
when on their way to the forces of the enemy or to a port of naval or 
military equipment, and not otherwise. But it seems absurd, in these 
days of rapid communication, to lay down a hard-and-fast rule 
whether goods ancipitis usus, such as coal, going to a purely mercantile 
port, are or are not to be treated as contraband. The broad principle 
upon which the treatment of such goods as contraband can be justi¬ 
fied, is that they are intended ultimately for the use of the enemy’s 
forces. This is the rule of ulterior destination, and it was first applied by 
a French prize court during the Crimean war ; the United States have 
recognised it; the Italians acted upon it in their Abyssinian expedition 
in connection with a cargo bound for Jibutil; and its soundness was 
lately brought home to the British by the case of the Bundesrath , 
which was bound for Delagoa Bag laden with arms undoubtedly 
intended for the use of the Boers. Accordingly the Japanese, in 
their latest declaration on the subject, have intimated their inten¬ 
tion to treat goods as contraband, not only when they are 
going to a naval port, but when there is reason to believe that 
they are meant, on arrival in the enemy's territory, for the use 
of the enemy’s naval or military forces. In considering the 
matter logically, writes Mr. Hall,* “the mind must chiefly be fixed 
upon the characteristic of essentiality ; and, in determining under 
what circumstances the seizure of merchandise of double use can be 
justified, the main difficulty is either to find a general test of essentia¬ 
lity or in a given instance to secure adequate proof that the delivery of 
particular articles would be essential to the prosecution of the war.’* 
It is usual for a belligerent on the outbreak of hostilities to issue 
instructions indicating the articles which will be treated as contra¬ 
band, and this furnishes neutrals with an opportunity for protesting 
against the inclusion of articles the prohibition of which would be 
unjustifiably detrimental to their trade ; but such a declaration would 
not conclude the question in the event of a disputed capture, and the 
point would have to be dealt with by a prize court.f The Prize 

* International Law , § 241. To Chapter VI of this work, and to the 
article on Contraband of War in Vol. 3 of the Encyclopaedia of the Laws of 
England , the reader is recommended to refer for a full exposition of the subject. 

t In most countries special tribunals are created ad hoc on the outbreak of 
war to adjudicate on captures. But, so far as Great Britain is concerned, the 
whole subject is now dealt with by the Naval Prize Act, 1864 (27 & 28 Viet., 
c,25). “Prize Courts,” observes Sir H. S. Maine in his International Law, 
at p. 96, “are sometimes called International Courts, and no doubt modern 
International Law does to some extent recognise them ; but in principle a 
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above referred to enumerates as “ absolute contraband ” 
arms of all kinds and machinery for manufacturing arms, ammuni¬ 
tion and materials for ammunition, gunpowder and its component 
materials (saltpetre and brimstone), gun-cotton, military equipments 
and clothing, and military and naval stores; and as “ conditional 
contraband ” provisions and liquors fit for the consumption of an army 
or navy, money, telegraphic appliances, railway material, coals, hay, 
horses, resin, tallow, and timber. Horses appear to be generally ad¬ 
mitted to be contraband, and regarding them Mr. Hall remarks 
“ Under the mere light of common sense, the possibility of looking 
upon horses as contraband seems hardly open to argument. They 
may, no doubt, be important during war-time for agricultural pur¬ 
poses, as powder may be used for fireworks ; but the presumption is 
certainly not in this direction.” Mules and transport generally would 
probably be placed on the same footing. “The detention of provi¬ 
sions/’ to quote once more from Mr. Hall, “ is almost always unjus¬ 
tifiable, simply because no certainty can be arrived at as to the use 
that will be made of them. But, so soon as certainty is established, 
they and everything else which directly and to an important degree 
contributes to make an armed force mobile, become rightly liable 
to seizure.” Lasly, as regards drugs and medical appliances, the 
spirit, though not the letter, of the Geneva Convention of 1864 might 
perhaps be appealed to to prevent their inclusion. 

Promotion in the Indian Army. —The following is the India Army 
Order No, 511, dated the 18th July, 1904, which, under the directions of His 
Majesty, now regulates promotion in the Indian Army and is referred to in 
the first foot-note to § 4 on p, vii, ante :— 

“ The following regulations for promotion in the Indian Army, up to the 
rank of Lieutenant-Colonel, are substituted for those hitherto in force :— 

u I. Except as otherwise provided, promotion shall be regulated by 
length of service from date of first permanent commission. 

Officers of two years’ and three months’ service shall become 
Lieutenants ; after nine years’ service they shall become Cap- 

Prize Court is a court established by a positive municipal law, and it is 
intrusted by the Sovereign of the State in which it is established with the 
duty of deciding whether ship or cargo is prize or no prize. In the abstract, 
its object is to satisfy the conscience of the Sovereign that the captures made 
by his subjects are valid captures. He is always, in theory, supposed to be 
responsible for them.” Under the Statute cited above, the High Court of 
Admiralty (i. e., the Admiralty Division of the Supreme Court of Judicature 
in England), and every court of Admiralty or of Vice-Admiralty, or other 
court exercising admiralty jurisdiction in His Majesty’s dominions and for the 
time being authorised to take cognizance of, and to proceed judicially in, 
matters of prize, is a prize court. 
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tains ; after eighteen years’ service, Majors ; and after twenty 
six years’ service, Lieutenant-Colonels. 

“ II. No officer shall be promoted unless he is pronounced fit and is re¬ 
commended for promotion. 

An officer whose promotion has been retarded under this ride, will 
not be entitled to further promotion until he has served nine years 
in the rank of Captain and eight years in the rank of Major. 

“ III. A Second-Lieutenant will not be promoted to the rank of Lieuten¬ 
ant until he has passed the examination in Urdu by the lower 
standard. 

“IV. A Lieutenant of not less than six years’ service from date of first 
permanent commission may be promoted to the rank of Captain, 
if he holds, or is appointed to, the command of a Squadron or 
Double Company, either permanently or pro tempore, in place of 
a seconded officer. The number of promotions under this rule 
shall be limited to five in each year. 

“V. A Captain may be promoted to the rank of Major, if he holds or 
is appointed to one of the following posts :— 

(a) Seeond-in-Commaiid of a Regiment or Battalion, either per¬ 
manent or pro tempore in place of a seconded officer ; 

{b) Deputy Assistant Adjutant General, or Deputy Assistant 
Quarter-master-General ; 

(c) Supply and Transport Officer, Second or Third Class. 

The number of promotions under this rule shall be limited to 
five in each year, 

“ VI. A Major may be promoted to the rank of Lieutenant-Colonel on 
appointment to one of the following posts :— 

(а) Command of a Regiment or Battalion ; 

(б) An appointment which would carry the substantive rank of 

Colonel if the officer were qualified for that rank ; 

(c) Supply and Transport Officer, First Class ; 

(d) Controller of Military Accounts ; 

subject as regards (c) to the officer only being promoted if 
specially selected for promotion. 

“ VII. An officer specially promoted under Rules IV and V will be eligible, 
subject to Rule II, for further promotion after not more 
than nine years’ service in the rank of Captain, and eight years’ 
service in the rank of Major. 

“ VIII. Tenure of Regimental Command —With effect from 1st July, 1904, 
the tenure of regimental commands will in future be five years, 
extensible to seven years. 

“IX. Extra- Regimental Employment.— No officer 'will be allowed to 
accept any extra-regimental employment during the first three 
years of his service in the Indian Army, Exception to this 
rule may be made in the case of an officer who may elect for 
permanent civil employ or for service in a department of the 
Army, provided he has passed all professional tests required to 
admit of his remaining in the Service. 

*' X, Family Pension Regulations . —Officers of the Indian Army will in 
future be classified for the purposes of these regulations accord- 
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ing to length of service, instead of according to rank, aa follows Oh. I, §1& 


Class II.—Officers of 26 years’ service from date of first commission. 
Class III.—Officers of 18 >> >> >> >> >> »» ’> 

Class IV.—Officers of 9 »> »» >j >> >» »> 

Class V,— Officers of under 9 years’service from date of first com¬ 
mission. 

No officer will be compelled to subscribe in class II, III, or IV who 
has not attained the rank of Lieutenant-Colonel, Major or 
Captain, as the case may be.” 

With reference to the above regulations, His Excellency the Commander- 
in-Chief is pleased to direct that— 

“ (1) Rule II. —For the confidential reports on officers of the Indian Army, 
who are within two years of their promotion, Officers Commanding, Inspecting 
Generals and Lieutenant-Generals Commanding must in future state distinctly 
whether the officer is fit in all respects and is recommended for promotion. 
The above named authorities are held responsible for making themselves fully 
acquainted with the qualifications of the officers on whom they report. 

With reference to ordinary promotion by length of service, no officer 
should be reported fit for— 

(i) promotion to Lieutenant-Colonel, unless he is fit in all respects to 
command a regiment or battalion ; 

(it) promotion to Major, unless he is fit in all respects to be Second-in- 
Command ; 

( Hi) promotion to Captain unless he is fit in all respects to command a 
Squadron or Double Company. 

The promotion of officers in departmental employment will be considered 
with reference to their departmental qualifications on recommendations sub¬ 
mitted by Heads of Departments. 

“ (2). ^ Rule IV. —When a Lieutenant-General Commanding has an officer 
under his command whom he would recommend for accelerated promotion 
under this Rule, he should submit his name, with a statement of his special 
qualifications and services, to the Military Secretary to the Commander-in- 
Chief. Such officer should not, however, be specially appointed to the 
command of a Squadron or Double Company until the concurrence of the 
Commander-in-Chief has been received. The fact of a subaltern being placed 
in command of a Squadron or Double Company, unless so appointed with 
the concurrence of the Commander-in-Chief, will not of itself provide for his 
services receiving any special consideration for accelerated promotion. 

“ (3) Rule V. — (a) This Rule must be carefully borne in mind by Lieuten¬ 
ant-Generals Commanding when submitting any recommendation for the 
appointment of an officer of the rank of Captain as Second-in-Command. 

(b) Generally these appointments should be given to Majors only ; but, 
if a Captain is selected, he should be one who is in every way fit for promo¬ 
tion to Major. Those Staff Officers who hold their appointments for a fixed 
tenure, will revert to their regiments on its expiration, and there is the 
possibility, in the case of the promotion of a junior Captain to Major of his 
superseding, on reversion, Senior Captains in his regiment. Brigade-Majors 
will as a rule, be appointed from the roll of Captains. 

(c) Recommendations will be considered by the Commander-in-Chief in 
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§18. conjunction with the names of those officers eligible for promotion under (a) 
and (6). 

“(4) Recommendations for the promotion of officers under Rules IV and 
V will be submitted by Lieutenant-Generals Commanding on the first day of 
January, April, July and October in each year.” 


Army Council. —The functions of the Army Council recently constituted 
on the abolition of the appointment of Commander-in-Chief of the Forces— 
see the foot-notes on pp. xi and xx ante —have been laid down by the following 
orders of His Majesty in Council, dated the 10th August, 1904, and published 
in the London Gazette of the 16th idem :— 

“ Whereas an Army Council has been constituted under His Majesty’s 
Letters Patent, and it is expedient to make such provision as is hereinafter 
contained with respect thereto : 

“ Now, therefore, His Majesty, by and with the advice of his Privy Council, 
is pleased to order, and it is hereby ordered, as follows : 

“1. The Secretary of State is to be responsible to His Majesty and Par¬ 
liament for all the business of the Army Council. 

“ All business, other than business which the Secretary of State specially 
reserves to himself, is to be transacted in the following prinicipal divisions : 

“(a) The first military member of the Army Council (the Chief of the 
General Staff), the second military member of the Army Council (the Adju¬ 
tant-General), the third military member of the Army Council (the Quarter¬ 
master-General), and the fourth military member of the Army Council (the 
Master-General of Ordnance), to be responsible to the Secretary of State for 
the administration of so much of the business relating to the organisation, dis¬ 
position, personnel , armament, and maintenance of the Army as shall be 
assigned to them or each of them from time to time by the Secretary of State. 

“ (6) The finance member of the Army Council to be responsible to the 
Secretary of State for the finance of the Army, and for so much of the other 
business of the Army Council as may be assigned to him from time to time by 
the Secretary of State. 

“(c) The civil member of the Army Council to be responsible to the Secre¬ 
tary of State for the non-effective votes, and for so much of the other business 
of the Army Council as may be assigned to him from time to time by the 
Secretary of State. 

“ 2. The Secretary of the War Office will act as Secretary of the Army 
Council, and will be charged with the interior economy of the War Office and 
the preparation of all official communications of the Council, and with such 
other duties as the Secretary of State may from time to time assign to him.” 

To regulate the position and duties of the new Inspector-General of the 
Forces, and also of a Director of Army Finance, the following additional Orders 
of His Majesty in Council of the same date have been similarly published :— 

“ Whereas His Majesty has been pleased to appoint an Inspector-General of 
the Forces, and it is expedient to prescribe generally the duties of that officer. 

“ Now, therefore, His Majesty, by and with the advice of his Privy Coun¬ 
cil, is pleased to order, and it is hereby ordered, as follows : 

“ The duties of the Inspector-General of the Forces are, under the direc¬ 
tion of the Army Council, to review generally, and to report to tho Army 
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Council on, the practical results of the policy of that Council, and for that pur¬ 
pose to inspect and report upon the "training and efficiency of all troops under 
the control of the Home Government, on the suitability of their armament 
and equipment, on the condition of fortifications and defences, and generally 
on the readiness and fitness of the Army for war.” 

“ Whereas, an Army Council having been constituted under His Majesty’s 
Letters Patent, it is expedient that the functions of the officer charged with 
the accounting of Army Votes, Accounts and Funds should be defined : 

“ Now, therefore, His Majesty, by and with the advice of his Privy Coun¬ 
cil, is pleased to order, and it is thereby ordered, as follows : 

“The Director of Army Finance will act as Deputy and Assistant to the 
Finance Member of Council, and, as the Accounting Officer of Army Votes, 
Accounts, and Funds, shall be charge 1 T mth the allowance and payment of all 
moneys for Army Services ; with accoutring for and auditing all cash expendi¬ 
ture and preparing the annual accounts of such expenditure for Parliament ; 
with the audit of all Manufacturing Expense, Supply, and Store Accounts ; 
and with advising the Administrative Officers at the War Office and in 
commands on all questions of Army expenditure.” 
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LAW AND RIOTING. 

CHAPTER II. 


MARTIAL LAW AND THE LAW OF RIOTING IN INDIA. 


‘‘Martial law” 
in England, 


By “ martial law ” is sometimes meant the common law right of 
the Crown and its servants to repel force by force in case of invasion, 
insurrection, rebellion, riot, or any grave disturbance of order or 
violent resistance to lawful authority. Certain writers, however, 
refer to it as though it were synonymous with military law, that 
is to say, with'the special legal code which is applicable to military 
men as such. But the proper significance to attach to the term 
seems rather to be the supersession and suspension of the municipal 
law, and the temporary government of a country or part of a country 
by military tribunals, where the exigencies of the case require that the 
Executive should be in a position to take the strongest measures 
without fear of impediment or risk of interference through having 
its action called in question in the regular courts of justice. The 
expression being construed in this sense, it has hitherto been 
asserted , m sans phrase , by most of the later authorities at least,* that 
martial law is a thing unknown to English jurisprudence. It is clear, 
on the one hand, that in time of peace the ordinary law is supreme 
over all and that the administration of justice must be entrusted to 
the regular courts. On the other, it has always been well understood 
and freely admitted that there can be no code to govern a state of 
actual warfare ; for that, of necessity, puts an end for the time being 
to the reign of law —Ititer arvia silent leges . But between the two 
extremes of peace and war Continental jurists have assigned a place 
to an intermediate state, called by them a “ state of siege,” in 
which martial law is said to predominate, and in which the condition 
of affairs may best be described by the following translation of an 
extract from the existing law of France on the subject:— 


As soon as the state of siege is proclaimed, the power with which the civil 
authority, was invested for the maintenance of order and the police pass 
entirely to the military authority. The civil authority continues nevertheless 
to exercise such of those powers as the military authority has not taken from it. 

The military tribunals may be vested with the cognizance of felonies and 
misdemeanors^against the safety of the Republic, against the constitution, 
against order and the public peace, whatever may be the status of the prin¬ 
cipals and accomplices. 

The military authority has the right— 

(a) to search, by day or by night, the houses of citizens ; 


See, e . g., Dicey on the Law of the Constitution, pp. 298-300. 
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(6) to remove convicted persons and persons who are not permanently 
resident in the place subjected to the state of siege ; 

(c) to order the surrender of arms and ammunition, and to proceed to 

search for and remove them ; and 

(d) to forbid such publications and meetings as it deems of a nature 
calculated to excite or to encourage disorder. * 

English lawyers, however, have been most reluctant to recognise 
anything of this kind. The claim, so strongly pressed by the 
Tudors, that the Sovereign has an inherent prerogative power to 
proclaim martial law in time of peace, was denied in 1626 by the 
Petition of Rights (3 Ch. 1, c. 1); and never has there been an in¬ 
stance of its proclamation in Great Britain since the year 1689, when 
the Bill of Rights (1 W. & M., sess. 2, c. 2) clothed with legislative 
sanction the declaration that the exercise of authority to dispense 
with or suspend the ordinary laws of the realm was illegal. No 
attempt was made to establish martial law in either of the Jacobite 
risings of 1715 and 1745. In the case of each, the King in Council 
publicly called upon and exhorted all officers of the Government to 
use their utmost endeavours to suppress the rebellion by putting into 
execution all’the existing laws and appealing, if necessary, to armed 
force; but in neither were military tribunals created for the trial of 
the rebels, who were, on the contrary, explicitly left to be dealt with by 
the ordinary courts of law. In 1780, on the occasion of the Gordon 
Riots, the military were directed to suppress the disturbances inde¬ 
pendently of the civil power ; but it was at the same time intimated 
that all offenders would be brought to trial in the usual way, the 
civil power being thus superseded only for the purpose of the sup¬ 
pression of crime, not for that of the trial and punishment of offences. 
In Ireland it has unfortunately been found necessary to proclaim mar¬ 
tial law more than once. But on each occasion the proclamation issued 
really amounted to nothing more than the authoritative announce¬ 
ment of a warning to all whom it might concern, that there existed 
a state of affairs in which force would be used against wrongdoers for 
the purpose of protecting the public peace and tranquillity ; and it is 
a significant fact that every such proclamation was either support¬ 
ed or followed by the passing of a special Act of Parliament, the 
last being the 3 & 4 Will, 4, c. 4, which expired on the 1st July, 1834. 
Nor has martial law been proclaimed in a British colony since the 

*See Roger et Sorel, Codes et Lois, pp. 436-437, quoted by Dicey, Law ^hT 
Constitution , at p. 199. On the outbreak this year of war between Russia and 
Japan martial law was apparently proclaimed throughout the latter coun¬ 
try, the object being, of course, to give the Executive Government a perfectly 
free hand at home. 
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§ 1 . time of the Jamaica Riots of 1865, or in America since the termina¬ 
tion of the Civil War in the same year. On these principles, and 
on the strength of these facts, it might, until quite lately, have been 
asserted with confidence that such a thing as martial law, as defined 
above, is inconsistent with the whole tenor of British constitutional 
law and incompatible with English juridical ideas; that the true 
criterion is whether the ordinary courts of judicature are, at the 
given time and place, open or closed; and that, if such courts are 
able to sit and administer law and justice, then they may be appealed 
to, as usual, and their functions cannot be arrogated or their powers 
usurped by any other tribunal or authority whatsoever. But, while 
such a theory may be sound in the abstract, it is apt to prove a coun¬ 
sel of perfection in practice ; and, though the test as laid down above 
may have been a fair one in the reigns of the Stuarts, the altered 
conditions of modern warfare have made it less obviously so nowadays. 
Hence it is—and the circumstance need occasion no surprise— 
that during the recent war in South Africa both theory and test were 
alike discarded. There the civil and military authorities concurred 
in the view that there were certain places in which, although the 
courts of law were open, the circumstances were such as to render 
it impossible for such courts to deal promptly and effectively with 
cases of treason and rebellion. The invasion of Natal and Cape 
Colony by the Boer forces of the Transvaal and the Orange Free State 
was accordingly met by formal proclamations of martial law in the 
districts invaded ; the existence of civil courts, sitting simultaneouly 
and administering the ordinary law concurrently with, or even in 
supplement of, military tribunals trying offenders under martial 
law, was again and again publicly recognised; and the civil 
authorities were expressly instructed, on the authority of the legal 
advisers of the Executive Government, that their jurisdiction and pro¬ 
cedure were not ousted by the proclamation of martial law, that the 
proclamation thereof superseded only such proceedings as conflicted 
with it, and that they were to continue as long as possible to try cases, 
civil and criminal alike, in the ordinary way.* And the action thus 
taken was eventually supported and justified in the case of one Marais 
by a decision of the Privy Council, which, as it is both of extreme 
importance and of the highest authority in India, had better be referr¬ 
ed to in detail.*)* Marais was a British subject carrying on business 


* See Papers relating to the Administration of Martial Law in South Africa » 
presented to Parliament in 1902. 

t See D. F. Marais, Ex parte, (1901), L. R. [1902] A. G. 109. 
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public and auctioneer in the district of Paarl in South 
Africa, where, although the Boer War had so far been brought to a 
conclusion that both the Transvaal and the Orange Free State had 
been formally annexed, a regulation had been issued by the military 
authorities declaring martial law and providing that persons reasonably 
suspected of offences against the State might be imprisoned without 
warrant and thereafter tried or otherwise dealt with by military courts. In 
pursuance of this regulation, Marais was arrested on unstated charges 
and lodged in the Paarl Jail to await trial before a military tribunal. 
The Supreme Court at Capetown was petitioned to order his release, 
but it declined to do so on the General Officer's furnishing an affi¬ 
davit to the effect that there were military reasons for keeping him 
in custody, that he would as soon as possible be formally charged 
before a military court, and that military exigencies rendered it im¬ 
prudent to disclose the charges pending against him : and this decision 
was maintained by the Privy Council, who refused him leave to appeal. 
It was urged before the Judicial Committee that, there being a civil 
court sitting in the district and competent to hear the matter, there 
was no power to take away the right of the petitioner to be tried in 
the ordinary way and by the usual tribunals. But it was held that 
the fact that for some purposes civil tribunals had been permitted 
to pursue their ordinary course, was not conclusive that war was not 
raging ; that the circumstance that war was raging in this case was, 
even if judicial notice of it were not taken, sufficiently evidenced by 
the statements contained in the petition itself, and by the admission 
that martial law had been proclaimed over the district in which the 
petitioner had been arrested, as well as over that to which he had 
been removed ; and that, where war actually prevails, the ordinary 
courts have no jurisdiction over the action of the military authorities, 
and, where acts of war are in issue, they are not justiciable by the 
ordinary courts and can be dealt with by military tribunals alone. 
“ Doubtful cases of difficulty,” Lord Chancellor Halsbury remarked 
in delivering judgment, “ arise when the fact of a state of rebellion 
or insurrection is not clearly established. It may often be a question 
whether a mere riot or disturbance, neither so serious nor so exten¬ 
sive as really to amount to a war at all, has not been treated with an 
excessive severity, and whether the necessity for the intervention of 
the military force was necessary; but once let the fact of actual war 
be established, and there is an universal consensus of opinion that 
the civil courts have no jurisdiction to call in question the propriety 
of the action of the military authorities. The framers of the Petition 
of Rights knew well what they meant when they made a condition of 
13 
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peace the ground of the illegality of unconstitutional procedure.”* 
The effect of this decision is, perhaps, not as far-reaching as may at 
first sight appear. Marais had applied to the local court for release 
on the ground that there was no state of war at the time and place 
of his arrest, and that, therefore, there was no possible justification 
for his being dealt with otherwise than in the ordinary course of law. 
The solitary reason assigned by his counsel for denying the exis¬ 
tence of a state of war was that the civil courts were open ; and the 
only question at issue was as to whether the absence of visible dis¬ 
order and the continued sitting of the civil courts were conclusive 
evidence of the existence of a state of peace. Still the fact that this 
question was answered in the negative is of great import; and it is 
noteworthy that reference was made, with obvious approval, to the 
case brought against Governor Elphinstone at Poona in 1830.! when 
the transaction complained of was the hostile seizure of booty, if not 
whilst war was actually raging, still before it had ceased, and the 
Privy Council held that the municipal courts established by the 
British had no jurisdiction. 

2 . The conclusion arrived at by the two Parliamentary Commis¬ 
sions which were appointed to enquire into the legality of the conduct 
of the authorities in connection with the Ceylon Riots of 1848 and 
the Jamaica Riots of 1865, respectively, was that, while a Colonial 
Government has no inherent power to proclaim martial law, it may 
nevertheless be expressly authorised by the legislature to do so. 
Now there are in the Indian Statute-book several enactments which 
do most explicitly recognise “ martial law ” and provide for the 
suspension, in case of internal commotion, of the regular courts of 
justice; and, therefore, the question discussed in the last foregoing 
paragraph is, at least in so far as the greater part of British India is 
concerned, one of academic, rather than of practical, interest. The 
Bengal State Offences Regulation, 1804 (Ben. Reg. X of 1804), which 
is in force in Bengal and has been extended also to the United Pro¬ 
vinces of Agra and Oudh,J the Central Provinces, the North-West 

* The acts which are referred to in the preamble to the Petition of Rights 
(3 Ch. I, c.l) and were by it declared to be illegal, occurred, no doubt, when 
there was, as a matter of historical fact, no state of war. But the words “ in 
time of peace,” whioh are now to be found in every Army (Annual) Act—see 
ch. I, § 3, p. v. ante—, do not appear in the Petition of Rights itself. 

f See Bedreechund v. Elphimtone (1830), 2 State Trials, N. S., 379; 1 
Knapp, P. C. 316. 

X These were formerly known as the North-Western Provinces and Oudh ; 
but the name had long been inappropriate, and it was at last altered on the 
creation of the North-West Frontier Province in 1901. See the United Pro¬ 
vinces (Designation) Act, 1902 (VII of 1902). 
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Frontier Province, Assam, and part of Burma, andjthe Madras State Oh . II, § 2 . 
Offences Regulation, 1808 (Mad. Reg. VII of 1808), which is in force p. 76 . 
in the Madras Presidency, alike empower the Governor General in 
Council to suspend, or to direct any public authority or officer to 
suspend, wholly or partially, the functions of the ordinary courts of 
judicature in any place, and to establish martial law therein, while 
the British Government in India is engaged in war, as well as during 
the existence of open rebellion against the authority of the Govern¬ 
ment. The Governor General in Council is at the same time autho¬ 
rised at such a juncture to direct the immediate trial, by courts-martial, 
of all persons owing allegiance to the British Government, if they 
are taken in arms in open hostility to the British Government, or in 
the act of opposing by force of arms the authority of the same, or in 
the actual commission of any overt act of rebellion against the State, 
or in the act of openly aiding and abetting the enemies of the British 
Government within any part of British India. The State Offences 
Act, 1857 (XI of 1857), which extends to the whole of British p. 87 . 
India, provides that, whenever the Executive Government of 
a Province proclaims that any district therein is or has been in a 
state of rebellion, it may issue a special commission for the 
trial of persons charged with having committed, within such 
district, any crime against the State, or any heinous crime against 
person or property, such as murder, arson or robbery. And, under 
the Bengal State Prisoners Regulation, 1818 (Ben. Reg. Ill of 1818), 

4 the Madras State Prisoners Regulation, 1819 (Mad. Reg. II of 1819), 
and Bombay Regulation XXV of 1827, supplemented by the provi¬ 
sions of the State Prisoners Act, 1858 (III pf 1858), the Government 
may, for reasons of State, embracing the due maintenance of the 
alliances formed by the British Government with other Powers, the 
preservation of tranquillity in the territories of Native Princes entitled 
to its protection, and the security of the British dominions from 
foreign hostility or internal commotion, by executive order place any 
person under restraint, if interference with his liberty seems ex¬ 
pedient, but there are no sufficient grounds for instituting judicial 
proceedings against him, or judicial proceedings are not adapted to 
the nature of the case or are considered “ unadvisable or improper." 

The question whether the circumstances are such as to warrant action 
being taken uqder any of these enactments is in each case one of 
fact, and must be decided by the Executive Government on its own 
responsibility. But, while it would always be possible to pass an Act 
of Indemnity, as was, indeed, done after the Mutiny, and while the 
Governor General and his Council are exempted from the jurisdic- 
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tion of the chartered High Courts in India, and persons acting under 
the orders in writing of the Governor General in Council are protec¬ 
ted, by ss. i and 2 of the East India Company Act, 1780^ 21 Geo. 3, 
c. 7°)>* s » 3 Statute lays it down that the earlier provisions in 

it shall not extend to cases in which British (by which was apparently 
meant European British) subjects are concerned, and s. 4 declares 
that the liability of the Governor General and the members of his 
Executive Council, jointly and severally, or of any persons acting by 
or under their orders, to be tried for malfeasance in the exereise of 
their functions abroad before a competent court in the United King¬ 
dom-see the Criminal Jurisdiction Act, 1802 (42 Geo. 3, c. 85)— 
is not thereby removed. There remains, moreover, the liability of 
the Secretary of State in Council to be sued, under s. 65 of the Go¬ 
vernment of India Act, 1858 (21 & 22 Viet., c. 106), for damages in 
respect of anything wrongfully done by the Government of India.f 

3 . Provision is also made for emergency legislation in India of 
a most exceptional character; and the law on this subject may appro¬ 
priately be mentioned here because it furnishes a valuable adjunct to 
those enactments which have been cited as admitting of the suspen¬ 
sion, in circumstances of imminent danger to the State, of the ordi¬ 
nary law and of the jurisdiction of the ordinary courts. In the first 
place, the Governor General in (Executive) Council is enabled, by 
the Government of India Act, 1870 (33 Viet., c. 3), to remove wild 
or backward tracts—or “ scheduled districts/' as to which see ch. VI. 

§ 10 (3), post —wholly or partially from the operation of the ordinary 
law, and to substitute therefor Regulations having all the cogency 
of Acts of the legislature. And, secondly, the Governor General, 
personally and independently of his Council, is vested in India with 
an extraordinary power/_not unlike, though scarcely as extensive, 
as that which was, for but a short time, entrusted to the King in 
Council in England by the Statute of Proclamations of 1539 (31 
Hen. 8, c. 8), and was afterwards abrogated, not only by the repeal 
of that Statute in 1547? th e first year of the following reign, but by an 
express declaration included in 1688 in the Bill of Rights (2 W. & 

* The Statute of 1780 refers to the Supreme Court at Calcutta only ; but 
its provisions were apparently extended to the Supreme Court at Madras by 
b. 3 of the Government of India Act, 1800 (39 & 40 Geo. 3, c. 79), and to the 
Supreme Court at Bombay by s. 7 of the Indian Bishops and Courts Act, 1823 
(4 Geo. 4, c. 71). The jurisdictions of these Supreme Courts, with all their 
powers and limitations, were transferred to the chartered High Courts by s. II 
of the Indian High Courts Act, 1861 (24 & 25 Viet., c. 104.) 

t But, in this connection, see also § 11 below, regarding aots of State. 





imsTf? 



MARTIAL LAW AND RIOTING. 


<§L 


Ch. II, §4 


Temporary 
Ordinances. 
P. 89 . 


Law for the 
suppression of 
ordinary distur¬ 
bances. 


, sess. 2, c. 2). Under s. 23 of the Indian Councils Act, 1861 
(24 & 25 Viet., c. 67), the Governor General alone may, in cases of 
emergency, make and promulgate Ordinances for the peace and 
good government of British India or any part thereof, and every such 
Ordinance is invested with the same force and effect as an enactment 
of the legislature, subject only to this important limitation, that it 
cannot remain in operation for more 'than six months. Thus the 
Head of the Indian Government is given what amounts to a wide dis¬ 
pensing and suspending power, and is enabled to exercise it for a time 
long enough to tide over almost any crisis. It has been used on five 
different occasions; on one of them with the object of restraining 
certain objectionable dramatic performances calculated to excite 
racial animosity ; on another in connection with the disturbed condi¬ 
tion of the Agror Valley in the Punjab ; and on each of the remain¬ 
ing three in respect of a matter of fiscal importance j but so far, 
fortunately, no graver emergence has necessitated a resort to its 
provisions. 

4 . In § 2, on p. xcviii, aboveit has been shown that “ martial law ” 
or a “state of siege” is distinctly recognised, and even directly provided 
for, by the legislature in India. But it must at the same time have 
been evident that the special enactments there cited are intended for 
special occasions, and that the exceptional powers conferred by them 
can be used only in exceptional circumstances of extreme necessity 
and danger to the common weal. For the purposes and needs of 
daily life, then, martial law may be put on one side, and it will be 
well to recall the warning, already conveyed in the first chapter, that 
the fact should never be lost sight of that a military man is not 
relieved of his responsiblities as a citizen by reason of his being a 
soldier, but, on the contrary, rather adds to their burden by incurring 
fresh liabilities on entering the military state. The practical question 
with which it is proposed now to deal, is the part assigned to the mili- 
tary in India in connection with the suppression of ordinary distur¬ 
bances, that is to say of disturbances which, although they may be 
serious and fraught with more or less danger both to individuals 
and to the public, yet are not so extensive or; P ronounced as to rank 
with rebellion, revolt, or civil warfare, or to call for extraordinary 
treatment of the kind that has just been described. In such cases the 
ordinary law of rioting in this country is the law with which military 
men, although they remain subject to military law also all the 
t.me, are confronted, and to it, therefore, it is necessary now to refer. 

tiir JL An f ° f fiVC ° r m ° re perSOnS likel >' t0 cause a dis- a^Hos 

turbance of the public peace is of itself illegal under English law, S. todi8turb 


• TAWf$r/f. 



P. 100. 

“Unlawful 

assemblies.” 

P. 108. 


“Rioting.” 
P. 109. 


MARTIAL LAW AND RIOTING. 

even if the object be not unlawful: but being a member of such an 
assembly is punishable in India, under s. 151 of the Indian Penal 
Code (Act XLV of i860), only if it fails to disperse on being requir¬ 
ed to do so by a magistrate or officer in charge of a police station, 
or if it develops into an “ unlawful assembly ” within the meaning of 
s. 141. Under the latter provision, an assembly of five or more 
persons is an “ unlawful assembly/' if the common object of the 
persons composing it is— 

(1) to overawe, by criminal force or a show of criminal force, 

the Legislative or Executive Government of India, or any 
Local Government, or any public servant in the exercise 
of his lawful power; or 

(2) to resist the execution of any law or legal process ; or 

(3) to commit mischief, criminal trespass or any other offence ; or, 

(4) by means of criminal force or a show of criminal force to 

any person, to take or obtain possession of any property, 
or to deprive any person of the enjoyment of a right of 
way or of the use of water or other incorporeal right of 
which he is in possession or enjoyment, or to enforce any 
right or supposed right; or, 

(5) by means of criminal force or a show of criminal force, to 

compel any person to do what he is not legally bound to 
do or to omit to do what he is legally entitled to do. 

The essence is the common object, and an explanation is added 
to the effect that an assembly which was not unlawful when it was 
first formed, may yet subsequently become an unlawful assembly. 
If the assembly was originally brought together for an unlawful 
object, it was, of course, an unlawful assembly ab initio ; if it was in 
the first instance brought together for a perfectly legal purpose, such 
as the peaceable discussion of a grievance, it will nevertheless 
become an unlawful assembly when it adopts a common unlawful 
object, as, for instance, on the carrying of a resolution that the 
members do form a procession and proceed to stone the windows of 
the house of the person to whom they attribute their grievance. One 
who is a mere onlooker, or is unintentionally mixed up with an un¬ 
lawful assembly, does not, by reason only of his presence on the 
scene, become a member of it, unless he of his free will continues 
in it after becoming aware of its unlawful object; and a person 
obviously does not join an unlawful assembly which he has gone out 
to oppose, merely by becoming physically mixed up in it. 

6. The bare fact of knowingly joining an unlawful assembly is 
punishable under s. 142 of the Indian Penal Code ; but as soon as 
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any force or violence is used by the assembly, or by any member of 
it, in prosecution of its common unlawful object, every member of 
it becomes guilty of the offence of “rioting*’ and is liable to a sever¬ 
er punishment under s. 147 or s. 148. Moreover, s. 149 expressly 
lays it down that, where an offence is committed by any mem¬ 
ber of an unlawful assembly such as the other members of the 
assembly knew to be likely to be committed in prosecution of its 
common object, every person who, at the time of the commission of 
the offence, is a member of the assembly, is equally guilty of, and 
answerable for, it. 

7 . The right of the Crown and of the servants of the Crown to 
repel force by force in the case of any violent resistance to lawfully 
constituted authority is essential to the very existence of orderly 
government, and so imperative is the necessity for checking a riotous 
assembly at the earliest stage that the law not only imposes the duty 
of endeavouring to restore order upon all civil officers entrusted with 
the preservation of the public peace and upon every person summon¬ 
ed by such an officer to his assistance, but also makes special pro¬ 
vision for the intervention of the military. Under ch. ix r ss. 127 —131) 
of the Code of Criminal Procedure, 1898 (Act V of 1898), any 
magistrate or officer in charge of a police station may command any 
unlawful assembly, or any assembly of five or more persons likely to 
cause a disturbance of the public peace, to disperse, and thereupon 
it becomes the duty of such assembly to disperse accordingly. If it 
fails to do so, or if, without being so commanded, it conducts itself 
in such a manner as to show a determination not to disperse, any 
magistrate or officer in charge of a police station may proceed to 
disperse it by civil force, and may require the assistance of any male 
civilian for the purpose of dispersing it and, if necessary, of arrest¬ 
ing and confining its members. If civil force is insufficient and it is 
necessary for the public security that the assembly should be disper¬ 
sed, the magistrate of the highest rank present may appeal to mili¬ 
tary force, requiring any commissioned officer in command of any 
soldiers in His Majesty’s Army or of any volunteers enrolled under 
the Indian Volunteers’ Act, 1869 ( xx of *869), to disperse it and to 
arrest and confine such persons taking part in it as he may direct or 
as may be necessary. Such a requisition must be obeyed ; but as 
little force should be used by the military, and as little injury to 
person or property should be done, as is consistent with dis¬ 
persing the assembly and arresting and detaining the members of 
it. Finally, where the public security is in manifest danger and 
no magistrate can be communicated with, any commissioned 
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officer of His Majesty’s Army—an expression which would seem 
from the context not to include an officer of volunteers—may, on 
his own authority, disperse the assembly by military force ; but he is 
bound to communicate with a magistrate if and as soon as it becomes 
possible for him to do so, and thereafter to follow the magistrate’s 
instructions. S. 24 of the Indian Volunteers’ Act, 1869 (XX of 1869)1 
also provides that any member of a volunteer corps, when on duty, 
may prevent any disturbance of the public peace, and may disperse any 
persons whom he finds assembled together, to the number of five or 
more, without reasonable cause, between sunset and sunrise in any 
public place; and, further, that he may apprehend and hand over to 
the police any person reasonably suspected of having committed, or 
of being about to commit, any offence against the State, or of having 
abetted, or of being about to abet, any other person in the commis¬ 
sion of such an offence. Volunteers, in so far as their duties as 
such require, are, be it remembered, exempted from the restrictive 
provisions of the Indian Arms Act, 1878 (XI of 1878), regarding the 
possession and bearing of arms. 

8. By s. 132 of the Code of Criminal Procedure, 1898 (Act V 
of 1898), it is enacted that no prosecution against any person for any 
act purporting to be done in pursuance of the provisions referred to 
in § 7 above shall be instituted in any criminal court without the 
sanction of the Governor General in Council ; and that, in the ab¬ 
sence of bad faith, no person so proceeding (including an officer, 
soldier or volunteer acting on a magistrate’s requisition, an officer 
acting on his own authority, and an inferior officer, soldier, or volun¬ 
teer doing any act in obedience to an order which he was bound to 
obey) is to be deemed to have thereby committed any offence. But 
it is most important for the military man to recollect that, apart 
from the protection thus afforded, the law does not confer 
upon him any special powers or privileges in this particular connec¬ 
tion ; for, as has already been remarked in ch. I, § 12, above Eng¬ 

lish, unlike Continental, law recognises no separation des pouvoirs 
and knows no special body of rules, or droit adminis /rat if\ to regu¬ 
late the relations of the administrative authority towards private citi¬ 
zens. The position in India is, indeed, precisely the same as in 
England, where it was clearly explained by Lord Chief Justice Tin- 
dal in his charge to the Grand Jury after the Bristol Riots of 1832* 
u The law/’ it was then said, “acknowledges no distinction in this 

respect between the soldier and the private individual. The soldier 

is still a citizen, lying under the same obli gation, an d invest ed with 
* gee Rex v . pi nne y ( 1833 ), 5 C. & P„ at p. 262 . 
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the same authority, to preserve the peace of the King as any other Ch. II,§ 8. 
subject. If the one is bound to attend the call of the civil magis¬ 
trate, so is the other; if the one may interfere for that purpose when 
the occasion demands it without the requisition of the magistrate, so 
may the other too ; if the one may employ arms for that purpose 
when arms are necessary, the soldier may do the same.” And no 
better summary of the rules regarding the powers and duties of 
soldiers in cases of riot in India can be given than that contained in the 
following extracts from the report of the committee which, under the 
presidency of the late Lord Justice Bowen, inquired into the facts 
connected with the Featherstone Riots in England in 1893 : — 

“ By the law of this country every one is bound to aid in the Degree of force 

to be used. 

suppression of riotous assemblages. The degree of force, however, 
which may lawfully be used in their suppression depends on the nature 
of each riot, for the force used must always be moderate and propor¬ 
tioned to the circumstances of the case and to the end to be attained 

“The taking of life can only be justified by the necessity for pro- Taking of life, 
tecting persons or property against various forms of violent crime, 
or by the necessity of dispersing a riotous crowd whieh is dangerous 
unless dispersed, or in the case of persons whose conduct has be¬ 
come felonious through disobedience to the provisions of the Riot 
Act,* and who resist the attempt to disperse or apprehend them. 

The riotous crowd at the Ackton Hall Colliery was one whose danger 
consisted in its manifest design violently to set fire and do serious 
damage to the colliery property, and in pursuit of that object to 
assault those upon the colliery premises. It was a crowd according¬ 
ly which threatened serious outrage, amounting to felony, to pro¬ 
perty and persons, and it became the duty of all peaceable subjects 
to assist in preventing this. The necessary prevention of such out¬ 
rage on person and property justifies the guardians of the peace in 
the employment against a riotous crowd of even deadly weapons. 

# The Riot Aot (1 Geo. 1, stat. 2, c. 5) provides, in substance, that, if 
twelve rioters continue together for an hour after a magistrate has made a 
proclamation to them in the terms of the Act (which is generally, though inac¬ 
curately, called “reading the Riot Act”) ordering them to disperse, he may 
command the troops to fire or to charge sword in hand. But it must not be 
supposed that the effect of the Statute is negative, as well as positive, so as to 
render it unlawful to employ military force except afer fulfilment of the 
conditions imposed by it. The Code of Criminal Procedure, 1898 (Act V of 
1898), is silent as to any proclamation, and under it-as well as under English 
law—the use of force and the kind and degree of foroe which may be- 
employed to put down a riot, are matters to be determined by nothing else 
than the neoesaity of the case. 

14 
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“ Officers and soldiers are under no special privileges and sub¬ 
ject to no special responsibilities as regards this principle of the law. 

A soldier, for the purpose of establishing civil order, is only a citizen 
armed in a particular manner. He cannot, because he is a soldier, 
excuse himself if without necessity he takes human life. The duty of 
magistrates and peace officers to summon or to abstain from summon¬ 
ing the assistance of the military depends in like manner on the 
necessities of the case. A soldier can only act by using his arms. 

The weapons he carries are deadly. They cannot be employed at 
all without danger to life and limb, and, in these days of improved 
rifles and perfected ammunition, without some risk of injuring dis¬ 
tant and possibly innocent bystanders. To call for assistance against 
rioters from those who can only interpose under such grave condi¬ 
tions ought, of course, to be the last expedient of the civil authorities. 

But when the call for help is made and a necessity for assistance 
from the military has arisen, to refuse such assistance is in law a mis¬ 
demeanor.* 

“ The whole action of the military, when once called in, ought, 
from first to last, to be based on the principle of doing, and doing 
without fear, that which is absolutely necessary to prevent serious # 
crime, and of exercising all care and skill with regard to what is 
done. No set of rules exists which governs every instance, or defines 
beforehand every contingency, that may arise. The salutary practice 
is that a magistrate should accompany the troops. The presence of 
a magistrate on such occasions, although not a legal obligation, is 
a maiter of the highest importance. The military come, it may be, 
from a distance. They know nothing, probably, of the locality, or 
of the special circumstances. They find themselves introduced 
suddenly on a field of action, and they need the counsel of the local 
justice, who is presumably familiar with the details of the case. But, 



* In India such refusal is made punishable by s. 187 of the Indian Penal Code 
(Act XLV of 1860), which is as follows 

“ 187. Whoever, being bound by law to render or furnish assistance to any 
public servant in the execution of his public duty, intentionally omits to give 
such assistance, shall be punished with simple imprisonment for a term which 
may extend to one month, or with fine which may extend to two hundred ru¬ 
pees, or with both ; and, if such assistance is demanded of him by a public ser¬ 
vant legally competent to make such demand for the purpose of executing any 
process° lawfully issued by a Court of Justice or of preventing the commission 
of an offence, or of suppressing a riot or affray, or of apprehending a person 
charged with or guilty of an offence, or of having escaped from lawful custody, 
shall be punished with simple imprisonment for a term which may extend to 
six months, or with fine which may extend to five hundred rupees, or with 
both.” 
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although the magistrate’s presence is of the highest value and mo¬ 
ment, his absence does not alter the duty of the soldier, nor ought 
it to paralyse his conduct, but only to render him doubly careful as 
to the proper steps to be taken. No officer is justified by English 
law in standing by and allowing felonious outrage to be committed 
merely because of a magistrate’s absence.'* 

“ The question whether on any occasion the moment has come 
for firing upon a mob of rioters depends, as we have said, on the 
necessities of the case. Such firing, to be lawful, must in the case of 
a riot like the present, be necessary to stop or prevent such serious 
and violent crime as we have alluded to; and it must be conducted 
without recklessness or negligence. When the need is clear, the 
soldier’s duty is to fire with all reasonable caution, so as to produce 
no further injury than what is absolutely wanted for the purpose of 
protecting person and property. An order from the magistrate who 
is present is required by military regulations, and wisdom and discre¬ 
tion are entirely in favour of the observance of such a practice. But the 
order of the magistrate has, at law, no legal effect. Its presence 
does not justify the firing if the magistrate is wrong.f Its absence 
does not excuse the officer for declining to fire when the necessity 
exists. 


“ Was what they (*>., the troops) did necessary, and no more 
than was necessary, to put a stop to or prevent felonious crime ? In 
doing it did they exercise all ordinary skill and caution, so as to do 
no more harm than could be reasonably avoided ? If these two con¬ 
ditions are made out, the fact that innocent people have suffered 
does not involve the troops in legal responsibility. A guilty ring¬ 
leader, who under such conditions is shot dead, dies by justifiable 
homicide. An innocent person killed under such conditions, where 
no negligence has occurred, dies by an accidental death. The legal 
reason is not that the innocent person has to thank himself for what 
has happened, for it is conceivable (though not often likely) that he 
may have been unconscious of any danger and innocent of all impru¬ 
dence. The reason is that the soldier who fired, has done nothing 
except what was his strict legal duty.” 

9 . A word of warning may, perhaps, with advantage be added 
here on the subject of the practice of using blank cartridges or firing 


* As has been seen in § 7 above, the Code of Criminal Procedure, 1898, ex¬ 
pressly provides for action by the military in the absence of a magistrate. 
Thus the position in India is practically the same in this respect as in England. 

t But this rule is subject to some modification in India in view of the pro¬ 
tective provisions of s. 132 of the Code of Criminal Procedure, 1898, which 
have been referred to on p. civ above. 
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over the heads of rioters. “ The whole action of the military, when 
once called in, ought, from first to last, to be based on the principle 
of doing, and doing without fear, that which is absolutely necessary 
to prevent serious crime, and of exercising all care and skill with re¬ 
gard to what is done.” “When the need is clear, the soldier's duty 
is to fire with all reasonable caution.” These two passages in the ex¬ 
tract from the report reproduced above are worth repeating; but the 
caution thereby enjoined should not be taken to favour the device of 
making a mere pyrotechnic display, instead of firing with effect. 
Such a device is not really a humane one. On the contrary, experi¬ 
ence shows that, instead of overawing rioters, it stirs them up, as 
soon as they discover it, into greater fury, the result being bloodshed 
and loss of life, on its subsequently becoming necessary to use ball 
or buckshot, to a much larger extent than would have been necessa¬ 
ry if the first volleys delivered had shown the rioters their real danger. 
It was this experience which led to the issue in Great Britain in the 
middle of last century of imperative instructions that blank ammuni¬ 
tion should never be used by troops in aid of the civil power ; and 
the English Regulations of 1892 contain very stringent orders to the 
effect that a commanding officer is not to give the word to fire until, 
in conjunction with the magistrate (when present), he has explained 
to the rioters that, if the troops are ordered to fire, “their fire will be 
effective.” These instructions have been repeated and endorsed by 
the Government of India for the guidance, not only of the military, 
but also of the police, who in this country are armed with rifles. 


Troops sup- 10 . While, on the one hand, troops aiding the civil power may be 

remain subject sa i<i to be in the position of armed citizens, they do not, on the other, 
to military law r 

also- cease, when so employed, to be soldiers and subject to military law as 

such, Thus, for example, a Native s ddier refusing to assist in quelling 
a riot and being at the same time insolent to his commanding officer, 
not only is punishable under s. 187 of the Indian Penal Code in res¬ 
pect of such refusal, but also commits, and may be separately 
punished by court-martial for, the distinct military offence of in- 
p . 150. subordination dealt with by art. 37 of the Indian Articles of War (Act 

V of 1869). If the rioters are armed, the Native soldier is on active 
service ; for “ active service” is defined in the Indian Articles of War 
as including the time during which a person subject to them is 
attached to, or forms part of, a force engaged in operations against 
an enemy, while the word “ enemy ” is defined as including armed 
rioters. And a volunteer acting in aid of the civil power is to be 
deemed to be on “ actual duty,” and is declared by s. 8 of the Indian 
_ 82S Volunteers’ Act, i85 9 (XX of 1869), to be, when so employed, sub- 
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ject as an officer to the provisions of the English military law con¬ 
tained in the Army Act (44 & 45, Viet;, c. 58). 

11. This chapter may appropriately be concluded by a reference 
to what are known as “acts of State.” In its most restricted Sense;— 
a sense so narrow as to be almost pedantic—the term is sometime^ 
used to describe the lawful acts of the Executive Government and 
its servants. So long as such an act is Ultra vires , the only protec¬ 
tion required, and the only protection afforded, consists in this, that 
it is wholly immaterial what were the motives prompting it, and that 
no court will stay to consider whether the agent proceeded in perfect 
good faith and without fear or favour, or whether he was actuated by 
trop de zlle, or by envy, hatred, malice, or any other form of un- 
charitableness. Hence it is that absolute privilege attaches to all official 
communications, and that no suit is maintainable in respect of the 
action of a military or other public officer in making such a commu¬ 
nication to another officer in the course of his duties, even where it is 
alleged and might be proved that he acted maliciously or immorally 
in making it.* If the act was'justified in law, cadi/ qucestio ; if it was 
ultra vires , an action for damages, or, it may be, a criminal prosecu¬ 
tion, or both, must certainly lie ; and the defendant will but beg the 
question and fare badly if his only defence is “an act of State” so 
understood. 

In a somewhat less restricted sense the expression is applied 
to any act dune by, or under the authority of, the Sovereign 
Power in derogation of the rights of aliens outside the King’s 
dominions. Such acts are altogether beyond the cognizance of 
any British court, and in respect of them the plea of “ act of 
State ” may properly and effectively be raised in limine in order to 
bar jurisdiction. The doctrine that, as regards anything done by the 
Crown to an alien in foreign parts, no British court can be appealed 
to for redress, which must be obtained (if at all) by diplomatic 
means, is daily illustrated in India in connection with the constant 
control and authority exercised over the feudatory Native States by 
the Governor Genernal in Council as the repository of the para¬ 
mount British power.f Similarly, and a fortiori , a treaty is an act of 
State between two sovereigns, and the stipulations entered into under 
it are enforceable only by diplomatic representations, or, in the kst 
resort, by war. Again, acts done flagrante be!to, or even bel/o 

* See ch. 1, § 14 (3), ante , and Chatterton v. Secretary of State for India 
L.R., [1895], I Q. B., 191. 

+ As to this, see also ch. V, § 10, post. . 
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nondum cessante , against an enemy or quasi-enemy, or against per¬ 
sons who bring themselves within the operation of public law, are 
“ acts of State v , into which no court of justice will enquire, and with 
which no court of justice can interfere.* And, finally, the same 
principle applies in the case of acts done in territories lately acquired 
by conquest before the inhabitants have settled down into regular 
legal relations with their new sovereign. 

But from the most practical standpoint the proper significance 
to attach to the term is that which is indicative of an act done under 
pressure of an overwhelming State necessity. There is very high 
authority for the proposition that, ‘‘ as between the sovereign and his 
subjects, there can be no such thing as an act of State ’ f ; so that, 
where the legality of anything done by the authority of the Govern¬ 
ment is called in question in an action brought against a public 
servant by a British subject, or even by an alien friend bound by 
local allegiance and entitled to the protection of the municipal law 
through being within the King’s dominions, it is no defence to 
plead that it was an act of State : it must be shown to have been 
lawful. And, as has been noticed in § 8 above, there is under 
English law no droit adminisiratif iox the protection of official action 
and no separation des pottvoirs to debar the ordinary courts from 
dealing with matters of administrative law. While, however, these 
broad propositions cannot be disputed so long as the relations bet¬ 
ween the soverign and his subjects are normal, it is doubted whether 
they can be maintained when those relations have been disturbed to 
such an extent as to endanger the safety of the State. In support 
of this doubt Mr. Mayne in his Criminal Law of India i cites the 
case of Oudh, and makes the following remarks 

It (Oudh) was annexed on February 13th, 1856, and thereupon 
all the inhabitants became British subjects. The Mutiny broke out 
in May, 1857. Some of the great landholders remained faithful to 
the East India Company, but the great mass of the population parti¬ 
cipated, actively or passively, in the rebellion. On March 15, 1858, 
Lord Canning issued his celebrated proclamation, by which he con¬ 
fiscated all the land in the province of Oudh, except such as belong¬ 
ed to the faithful Taluqdars. By various subsequent proceedings the 

* See the cases of Marais and of Bedreechund v. Elphimtone, both referred 
to in § 1 above. 

t See Sir James Stephen’s History of the Criminal Law of England , vol. ii, 
at p. 65 ; also Encyclopedia of the Laws of Englandtit % “ Act of State. 

X See §§ 114-116, and, on the subject generally, the preceding paragraphs, 
from § 108 on p. 318. 
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was re granted ; but it has been repeatedly held by the Privy 
Council that the Proclamation made tabula rasa of all the land 
tenures of Oudh, and that no title existed since that date which could 
not be traced back to some grant fresh by the Government of India/’ 
Mr. Mayne further shows that the proposition, when applied to 
acts done in time of invasion, not against the invaders but against 
loyal subjects, leads to so alarming a conclusion as to incline one to 
question the soundness of the basis upon which it rests. He takes 
the hypothetical case of an officer who, in defence of the realm from 
invasion, turns a mansion into a fort, invito domino . If the officer’s 
action is illegal and would require ex post facto justification in the 
form of an Act of Indemnity, then, observes the learned author, “ the 
owner would be justified in killing him ; and, if the owner was shot 
in the act of resistance, there would be murder. An Act of Indem¬ 
nity would protect those who shot the owner, but it could not retrospec¬ 
tively render criminal any acts done by him in protecting the proper¬ 
ty.” Nor, it might be added, could it bring the officer back to life. 
Take, again, the case of prisoners of war detained after the conclusion 
of hostilities by the conqueror in his own<lominions. Such detention 
to meet the safety and to suit the convenience of the conqueror is ifti- 
doubtedly justifiable in so far as International Law and practice are 
concerned; but no country has, it is believed, any municipal law to 
warrant it, and the only possible cause that could be shown against a 
proceeding of the nature of habeas corpus would be the plea of act of 
State. But that plea would probably succeed ; for the maxim which 
underlies it, and which overrides all rules of law, is Salus 
reipubltcce suprema lex . 
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CHAPTER III. 

SUMMARY OF THE INDIAN ARTICLES OF WAR. 

The first attempt at the enactment in a comprehensive form of 
articles of war for the government of the Native officers and soldiers 
of the Indian Army, as contemplated by s. 73 of the Government 
India Act 1833 (3 & 4 Will. 4, c. 85), was made when Act XX of 
1845 was passed. That Act was shortly afterwards repealed and re¬ 
placed by Act XIX of 1847, which again was supplemented by Act 
VI of 1860, and the provisions of these two later enactments were in 
their turn consolidated and superseded by Act XXIX of 1861. The 
last mentioned Act was amended twice, once in 1863 and a second 
time in 1865, and by the year 1868 so many deficiencies had been 
discovered that it was resolved once more to codify the whole law on 
the subject. The result was Act V of 1869, which, notwithstanding 
its many shortcomings, remained in the Indian Statute-book practical¬ 
ly as originally passed until 1894. 

2. In 1887 a measure, entitled the Indian Army Bill, was drafted 
on the lines of the Army Act (44 & 45 Viet., c. 58), and prepared 
for introduction in the Governor General’s Legislative Council, with 
the object of extending to the Native forces, as far as the altered 
circumstances might permit, the improvements in English military 
law made, first, by the Army Discipline and Regulation Act of 1879, 
and eventually by the Army Act of 1881. But the proposal 
failed to meet with approval at the India Office, and it was 
in consequence decided to proceed with a Bill dealing only 
with the more glaring defects apparent in the Articles of 1869. Some 
years later the necessity for amending legislation was still further 
accentuated by the enactment of the Madras and Bombay Armies 
Act, 1893 (56 & 57 Viet., c. 62), by which the offices of the Provincial 
Commanders-in-Chief of Madras and Bombay were abolished and cer¬ 
tain duties and powers were transferred to the Government of India; 
and thereupon the legislature was moved to pass the Indian Articles of 
War Amendment Act, 1894 (XII of 1894). The alterations then effected 
were both numerous and substantial. No new military offences were 
created, but some of those existing were more clearly defined; pro¬ 
vision was made for the trial by courts-martial of crimes of violence 
committed by Native officers or soldiers on other military men, these 
having formerly been triable by the ordinary criminal courts alone ; 
and, in connection with courts-martial generally, the law was consi¬ 
derably simplified and improved. ~ On many points, however, the. 
code remains strangely imperfect, inconsistent, and confused, and 
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much need for its further emendation, both in form Oh. III,§ 3 . 
and in substance. 

3 . The Indian Articles of War, as they now stand, begin (arts. an /dSmiMai! nt 
1-6) by setting forth their application and providing for the manner 
in which persons may be appointed or enlisted for military service, 
the rank and subordination of such persons, and the authority by 
which they may be discharged or dismissed. The Articles them¬ 
selves purport to apply to all officers and soldiers expressly engaged 
under them, and also to all persons, not so engaged and otherwise not 
subject to military law, who co-operate or are employed in connec¬ 
tion with Native troops in military operations against an enemy, the 
word “enemy” being defined so as to include armed mutineers, 
armed rebels, armed rioters, and pirates. Their personal application 
is limited to Native officers and soldiers by s. 73 of the Statute of 
1833 under which they were enacted, and they are virtually extended to 
followers who are Natives of India, by s. 180 (2) (a) of the Army Act 
(44 & 45 Viet., c. 58). By these two Statutes—seech. 1, §§ 4 and 5, 
ar >t (—they apply, and apply exclusively, wherever the persons sub¬ 
ject to them may be, whether in India or elsewhere ; but by s. 177 of 
the latter, when ever such persons are serving with His Majesty’s re¬ 
gular forces, then, so far as the Indian Articles have not provided for 
their government and discipline, the Army Act is, subject to any ex¬ 
ceptions or modifications which the general officer commanding may 
direct, to apply to them as if they were subject to English military 
law. As to engagement, it is provided (art. 1) that, in accordance 
with orders on the subject notified by the Governor General in 
Council, persons are to be engaged by means either of enrol¬ 
ment or of enrolment and attestation by or before “ the prescribed 
civil or military officer.’ * Dismissal is carefully distinguished 
from discharge in that the former involves the forfeiture of all right 
to pension ; and it is enacted (art. 3) that Native officers may be dis¬ 
missed from the service by the sentence of a general court-martial, 
and may be dismissed or discharged by order of the Governor Gene¬ 
ral in Council, or of the Commander-in-Chief in India, or of the 
general officer of the particular command, subject in certain cases to 
confirmation, while other persons subject to the Articles may (art. 4) 
be dealt with by lesser authorities. In this connection, however, it 

* The expression “ the prescribed civil or military offioer” is defined, 
for ths purposes of attestation, by r. 164 of the Rides of Procedure (Native 
Army). But the definition as reproduced on p. 289, Pt. II, post, has recently 
been amended-see Gazette of India, 1904, Pt. I, p. 485, and the list of 
addenda and CORRioenda at the end of this volume. 
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should be borne in mind that, as has already been stated in ch. I, § 
14 (i), ante , nothing in these provisions can be construed so as to de¬ 
rogate in any way from the prerogative power of the Crown to dis¬ 
pense, if and when it thinks fit, with the services of any military man. 

4 . Articles 7 to 71 next define, and provide penalties for, all 
“military offences”—from mutiny and sedition, in a descending 
scale, to acts and omissions merely prejudicial to good order 
and military discipline. The word “ offence” is defined tn 
Part I, clause ( e ) (22), as indicating any act or omission pun¬ 
ishable nnder the Articles, and including a civil offence ; while 
the expression “civil offence” is declared by clause (e) (21) to 
mean an offence which, if committed in British India, would be tri¬ 
able by a criminal court, and thus covers any act or omission made 
punishable by any law for the time being in force in British India. 
Moreover, clause ( e ) (23) enacts that expressions occurring in the 
Indian Penal Code (Act XLV of i860), and used in the Articles 
without being otherwise defined, are to have the meanings assigned to 
them by that Code ; and s. 6 of that Code directs that every definition of 
an offence given by it, every penal provision contained in it, and every 
illustration of any such definition or penal provision, is to be understood 
subject to the exceptions contained in the chapter entitled “ General 
Exceptions,” although those exceptions are not repeated in such defini¬ 
tion, penal provision, or illustration. The result is that the “ General 
Exceptions” of the Code must be read into the penal provisions of the 
Indian Articles of War. Thus, it would be open to a person, charged 
under art. 59 with having caused a comrade such hurt as to render 
him unfit for service, to prove that he caused the hurt in defending 
himself and is, therefore, entitled to the benefit of s. 96 of the Code, 
which provides that nothing done in the exercise of the right of pri¬ 
vate defence is an offence. Similarly, a person accused under art. 27 
of having struck a sentry would be entitled to be acquitted by a 
court-martial, if he could show that he did so innocently and through 
pure inadvertence ; for s. 80 of the Code renders nothing an offence 
“ which is done by accident or misfortune, and without any criminal 
intention or knowledge, in the doing of a lawful act, in a lawful 
manner, by lawful means, and with proper care and caution. And 
so it is throughout with reference to the provisions to be found in ss. 
76 to 106 of the Code, in all of which, it may be mentioned, the 
word “offence” has the wide significance indicated above. In 
the Articles offences are dealt with in groups according to their quali¬ 
ty and the nature of the punishments awardable, crimes punishable 
with death or transportation or fourteen years' imprisonment being 
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'first defined and penalized, then crimes punishable with dismissal 
from the service, then offences falling under the head of disgraceful 
conduct, then offences against courts-martial, and lastly unspecified 
offences. These are all described generally as “ military offences,” 
but they include numerous acts which would be equally offences if 
committed by persons not subject to Indian military law. For ex¬ 
ample, the defilement of a place of worship, or the offering of an insult 
to religion or religious feelings, is (arts. 44 and 53) made punishable, 
on conviction by a court-martial, with such a penalty, other than 
death or transportation, as the particular court-martial convened is 
empowered to inflict; while similar acts are, under s. 295 of the 
Indian Penal Code, punishable with two years’ imprisonment, or fine, 
or both. In such cases the jurisdiction of the ordinary criminal 
courts is not taken away by the Articles, and this is clearly recog¬ 
nised by the further provisions on the subject which are to be found 
enacted later on under the title “ Mon-military offences ” (arts. 170- 
175). By ait. 170, any person subject to Indian military law who is 
accused of an offence against the Indian Penal Code not included in 
the Articles, must be delivered over to the nearest magistrate to be 
proceeded against according to law : and, in order to avoid any con¬ 
flict of authority, it is provided (art. 174) that, where both an ordinary 
criminal court and a court-martial have jurisdiction in respect of an 
offence, it shall, in the first instance, be in the discretion of the officer 
commanding the district or station in which the accused is serving, to 
decide before which court proceedings shall be instituted. But (art. 

175), if any ordinary criminal court having concurrent jurisdiction 
objects to the trial of the offence by court-martial and considers that 
the proceedings ought to be instituted before itself, it may, by notice in 
writing, require the authority convening the court-martial, or the com¬ 
manding officer aforesaid, either to deliver over the accused to the 
nearest magistrate or to postpone all further proceedings pending a 
reference to the Governor General in Council, whose order thereon 
is declared to be final. 

5 . Articles 72 to 141 then deal with the convening, constitution, 
and jurisdiction of courts-martial, with the procedure to be observed 
in them, with the punishments awardable by them on conviction, and 
with the revision and confirmation of their sentences. The number 
of classes of courts-martial is now (art. 72) reduced to five, there 
being three kinds of ordinary courts-martial, namely, general courts- 
martial, district coUrts-martial and regimental courts-martial, and two 
kinds of extraordinary courts-martial, namely, summary general 
courts-martial, which correspond with the field general courts-martial 
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of the Army Act, and summary courts-martial, which are peculiar to 
Indian military law. The various authorities by whom the different 
kinds of ordinary courts-martial may be convened are specified, and 
the composition and powers of each are laid down, by arts. 73 to 86, 
while extraordinary courts-martial are dealt with in arts. 90 to 97. 
Regimental courts-martial are, as a matter of fact, never convened 
under the Indian Articles of War, and district courts-martial are com¬ 
paratively rare. Regular trials may, indeed, be said to be in practice 
restricted to general courts-martial, and, notwithstanding the circum¬ 
stance that summary courts-martial are included in the Articles in the 
category of “extraordinary” courts-martial, approximately 90 per cent, 
of the total number of cases are disposed of by them. To this class of 
military tribunal, therefore, special attention may be directed. 

A summary court-martial may (art. 93) be appointed whenever 
and wherever a combatant British officer in command of a corps, 
department, or detachment thinks that an accused person who' is un¬ 
der his command and subject to Indian military law otherwise than 
as an officer, a medical subordinate, or a warrant officer, should be 
so tried ; and a member of an army hospital coips may be dealt 
with similarly at the discretion of any officer authorised in this 
behalf by the officer commanding the division, district, brigade, or 
Station to which the accused belongs. The court so convened is 
constituted by the commanding officer sitting alone, although an 
interpreter must—see art. 102—be present, and the attendance of two 
officers, who maybe British, but are usually Native, is required through¬ 
out. To these the commanding officer presiding may refer for advice 
or information, or for an expression of opinion on any point arising 
in connection with the trial; but they have no voice in the proceed¬ 
ings* which are—as is to be expected—of a summary character, and 
they are in no way responsible for the result. Any offence punish¬ 
able under the Articles may (art. 94) be disposed of in this manner, 
prQvided that, in the case of certain offences, a prior reference to 
superior authority is required, unless discipline demands, or there is 
some other grave reason for, immediate action. The power of 
punishment extends to the infliction of rigorous imprisonment up to 
one year or of any lesser penalty; and—subject to an exception in 
respect of a commanding officer of less than five years’ standing 
convening the court when he is not on active service—the sentence 
may be carried out at once and without confirmation. The proceed¬ 
ings must, however, be submitted subsequently (art. 97) to the general 
officer commanding the district, and that authority is empowered to 
interfere “for reasons based on the merits of the case, but not on 
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merely technical groundsin other words he is expected to use 
his common sense and aim at seeing that substantial justice is done, 
disregarding all technicalities, unless there is reason to fear that the 
accused was prejudiced by any breach thereof. In the language 
of the note appended to r. 51 of the Rules of Procedure (Native 
Army), “irregularities in procedure and minor irregularities in 
evidence should not be reviewed so severely in a summary court-martial 
as in another court. So long as the charge and sentence are legal, 
so long as the evidence the prisoner is convicted on is given on oath 
and is reasonably sufficient, is not hearsay, and has not been elicited 
by leading questions, and so long as the prisoner has not been in 
any way prejudiced in his defence, has been allowed to call his wit¬ 
nesses and to cross-examine all the witnesses against him, minor 
irregularities need not vitiate the proceedings or call for more than a 
remark for future guidance/’ A commanding officer is thus given 
exceptional powers with which to enforce discipline among the men 
under him, and—as is, indeed, stated in r. 12 of the Rules just re¬ 
ferred to—it is on the summary court-martial that the discipline of the 
Native Army largely depends/ These courts are of comparative 
recent origin and were not introduced till after the Mutiny in 1857. 
Before then an officer commanding regular troops had very little 
more power than is now possessed by a squadron or double-com¬ 
pany officer. All offences, except such as were altogether insignifi¬ 
cant, were sent for trial by courts-martial, which were almost 
invariably composed of Native officers alone ; soldiers were permitted, 
and even encouraged, to appeal to the Commander-in-Chief against 
the most trivial punishments summarily inflicted by their command¬ 
ing officers; and the Mutiny, if it was not in a measure actually due 
to, was certainly rendered possible by, the weakness of the latters’ posi* 
tion and the resultant want of discipline. . During and after the revolt, 
when irregular regiments came into prominence, it was at once found 
that these—and especially such of them as belonged to the Punjab 
Irregular Force, which was under the Local Government, instead of 
the Commander-in-Chief, and was not subject to military lawwere 
infinitely more in hand than the regulars ever had been ; 
and this satisfactory state of affairs was traced to the par¬ 
amount position secured to commanding officers through theiy 
being allowed to deal promptly and directly with military offend¬ 
ers and so personally to enforce discipline among the troops 
commanded by them. Such officers appear to have been in the 
habit of holding a species of drum-head court-martial and of 
passing sentences and inflicting punishments in them precisely in the 
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way in which a general officer comanding in the field across the frontier 
exercises through military commissions extraordinary powers over 
persons who are not amenable to military law. The system is 

associated with the name of Colonel Coke, who, while Deputy 
Commissioner of Kohat, raised and commanded the distin¬ 
guished corps now known as the 55th Coke’s Rifles; and it 
would seem to have come into existence through the then 

frequent union on the frontier of the functions of Deputy 
Commissioner, Political Officer, and Military Commandant in one 
and the same person—a union which enabled the commanding officer, 
as such, to convict and sentence a military offender, and thereafter 
to issue a warrant for the execution of the sentence which was 
respected by the civil and prison officials as emanating from him 
in his civil and magisterial capacity. It was realised after the restora¬ 
tion of peace and order that it was necessary above all things to 

strengthen the hands of commanding officers, and with this object 
summary courts-martial were at first introduced tentatively, and 
were eventually firmly established under the authority, of the Act 
of 1869. The success that has attended them, and the extent to 

which they are now resorted to and relied upon in actual practice 
have already been indicated. 

Summary general courts-martial are of an exceptional character, 
and as such they should be convened only when it is difficult 
or impossible to assemble a regular mlitary court and to follow 
the ordinary procedure. Such a court-martial may sit to try a 
military offender on the authority of any officer specially em¬ 
powered in this behalf in any place, without as well as within 
British India, or on that of any officer commanding a detatched 
portion of His Majesty's troops on active service when, in his 
opinion, it is not practicable, with due regard to discipline and the 
exigencies of the service, that the offence should be tried by an ordi¬ 
nary general court-martial. The expression ‘‘when upon active service” 
indicates—see the definition in clause (e) (14) of the Articles—“ the 
time during which a person is attached to, or forms part of, a force 
which is engaged in operations against an enemy, or is engaged in 
military operations in, or is on the line of march to, a country or 
place wholly or partly occuped by an enemy, or is in military 
occupation of any foreign countryand, as has already been stated, 
the word “ enemy ” is defined by clause 0) (/j) so as to include 
armed mutineers, armed rebels, armed rioters, and pirates. 

6- Every charge brought against a person subject to the Indian 
Articles should— see rr. 5, 6, and 11 of the Rules of Procedure 
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Army )—be in the first instance laid before his com¬ 
manding officer, who should hear it in his presence, examine the 
witnesses against him, allow him to cross-examine those witnesses, 
and record any evidence produced or statement made by him in his 
defence. If the commanding officer considers that the evidence is 


insufficient or that for any reason—such as the trifling nature of the 
offence or the good character borne by the accused—the case ought 
not to be proceeded with, he may himself dismiss the charge: 
otherwise, he ought to dispose of it summarily himself, if it is within 
his powers to do so, or take the necessary steps for the convention 
of a court-martial. Where the charge is of a serious nature or is 
brought against a Native officer, a court of enquiry may, under the 
rules above referred to, be appointed to hold the preliminary investi¬ 
gation; but its functions are strictly limited to the collection of the evi¬ 
dence available, and its duty is to forward the proceedings without ex¬ 
pressing any opinion on the merits. The officers composing an ordi* 
nary court-martial under the Articles are usually Native officers ; 
but provision is made (art. 86) for the appointment of British officers 
at the discretion of certain specified military authorities, and any 
offender may claim, and must be given an opportunity of claiming, 
to be tried by British officers. A summary general court-martial may 
(art. 91) be composed of not less than three officers, British, or 
Native, or partly British and partly Native, this being the only case 
in which British and Native officers may sit together on a court- 
martial. A court-martial is an open court, but the president (/.*., 
the senior officer) may (art. 103A), on any deliberation among the 
members, cause it to be cleared of all other persons. In a general 
or district court-martial the prisoner may have whomsoever he likes 
to assist him, and counsel may, subject to certain restrictions laid down 
by the rules, appear on either side. The services of an interpreter must 
(art. 102) be secured, and a judge advocate, who is usually an officer 
of the Judge Advocate General’s Department,* is bound (art. 87) to 
attend every general court-martial, while a British officer of not less 
than four years’ service is required to superintend the proceedings of 
every court-martial composed of Native officers which is not atttended 
by a judge advocate. No finding—not even a finding of not guilty 
—or sentence of an ordinary court-martial is (art. 89) valid, except 
in so far as it is confirmed by higher authority. An offender may 
(art. 99) be tried and punished by court-martial in any place what¬ 
soever, whether the offence charged against him was committed 
there or not; but he may not (art, 98) be so proceeded against 



* As to the Judge Advocate General and his Department, see § 7 below. 
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after the expiration of three years from the daie of the com¬ 
mission of the offence, unless he could not be brought o 
trial within that time, in which the case the period of limita¬ 
tion is extended to two years. The attendance of witnesses 
and the production of documents can (art. 122) be compelled ; and 
(art. 124) no member of a court-martial, no judge advocate or super¬ 
intending officer, no party to the proceedings or his legal adviser 
or agent, and no witness summoned to attend, may, while proceedr 
ing to, attending on, or returning from, a court-martial, be arrested 
under any civil or revenue process. Any person committing a con¬ 
tempt of court, or giving false evidence, or refusing to attend, or to 
be sworn or examined, or to produce a document, may (art. 123) be 
proceeded against as the court may direct, if he is subject to Indian 
military law, and, if he is not so subject, may be dealt with by a 
magistrate as if the contempt had been committed in such magis¬ 
trate’s own court. The decision of a court-martial is (art. 118) to be 
in accordance with a majority of the votes of the members, the 
president having a casting vote, if need be ; but (art. 119) no 
sentence of death may be passed by a court-martial without the con¬ 
currence of at least two-thirds of the persons composing it. A find¬ 
ing or sentence may (art, 120) be sent back once for revision by the 
court-martial itself, and the members may then be directed to take 
additional evidence before reconsidering their conclusion. 

7. The Judge Advocate General is at the head of that depart¬ 
ment or branch of the Army Staff which deals with courts-martial 
and the administration of military law, both on field-service and in 
time of peace. In England he is—as is also the Judge Advocate of 
the Fleet—a professional lawyer *, but in India the appointment is 
invariably filled by a military officer. The Judge Advocate General 
is primarily the legal adviser of the Commander-in-Chief, but his 
advice is also available for the Government of India on questions 
relating to courts-martial, army service, cantonments, and military 

* The present Judge Advocate General is the Right Hon’ble Sir F. H. 
Jeune, President of the Probate, Divoroe, and Admiralty Division, and the 
Deputy is always also a lawyer. Until lately the Judge Advocate General 
in England was not a professional lawyer, but a Member of Parliament and 
a Privy Councillor, who changed office with the Government, the Deputy Judge 
Advocate General alone being a barrister and a permanent official, with a mili¬ 
tary staff officer to assist him as Deputy Judge Advocate. By the terms of his 
patent of appointment it would appear that the Judge Advocate General in 
England is not responsible for the department in India, which is, differing from 
the case of the Colonies, entirely independent of him and subject only to 
the control of the authorities in this country. 
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law generally. He is assisted by an Assistant Judge Advocate 
General, and the proceedings of all general and district courts-martial 
are finally reviewed in his office. In the special department over which 
he presides, there are four Deputy, and six Assistant, Judge Advocates: 
General. One of the Deputies has hitherto been attached to each of 
the Commands in Bengal, Madras, Bombay, and the Punjab, and has 
filled the same position with regard to the Lieutenant-General Com? 
manding as the Judge Advocate General with regard to the Com- 
mander-in-Chief at Army Head-Quarters; and in the case of Burma, 
which has recenty been separated and become an independent diitiict, 
the Lieutenant-General Commanding has at his disposal the services 
of an Assistant Judge Advocate General* In every one of the nine 
Circles among which the various military districts in India have for 
this purpose been distributed, there is stationed a Deputy v or Assistant) 
judge Advocate General to advise general officers commanding 
districts or stations within the Circle. On service a Deputy or Assistant 
Judge Advocate General is usually appointed to accompany 
an expeditionary force of any considerable size and to assist 
the general officer commanding with advice on military law 
and the customs of war. Every court-martial to which a judge 
advocate is appointed, is ordinarily attended in that capacity by an 
officer of the Judge Advocate General’s Department, and his powers 
and duties are carefully laid down by the Rules of Procedure cited 
above. Originally the Judge Advocate General's Department 
was directed to prosecute ; but the anomaly of allowing one and the 
same person to take an active part in the prosecution on behalf of 
Crown and to act as the legal adviser, not only of the court of first 
instance, but also (through the head of the department) of the final 
court of appeal, was eventually exposed in the celebrated Crawley 
court-martial in 1868, and ever since the judge advocate has acted 
solely as a guide to the court-martial and an impartial assessor 
standing between the Crown and the accused. Both sides alike are 
entitled to have the benefit of his opinion on every question of law 
arising, and he is responsible for bringing any irregularity in the 
proceedings to the notice of the court-martial, whether he is expressly 
consulted on the point or not. Before the members proceed to consi¬ 
der their finding, it is the judge advocate’s duty, unless both he and 
the members consider it unnecessary, to sum up the evidence and 
give his opinion upon its legal bearing. His advice the mem¬ 
bers of the court-martial are not bound to follow, but they 

But in this connection see the first foot-note on p. iv above, and note 
the changes in organisation there referred to. 
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will incur a grave responsibility if they ignore it and are in 
error ; for, as has already—see ch, 1 , § 14 (3), ante —been stated, 
if a court-martial acts without jurisdictfon or exceeds its powers, 
the members—of whom, be it remembered, the judge advocate is 
not one—are amenable to the civil law. The judge advocate is 
bound to take care that the prisoner does not suffer any disadvantage 
through ignorance or incapacity, and he may and should with the 
permission of the court-martial, call witnesses in order to elicit the 
actual facts and the whole truth. 


Evidence and 
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8 . As regardSs evidence, a separate chapter—see ch. IV, 
post —will be devoted to the subject, and it will suffice here to state that 
it is provided by art. ii7-A that, subject to the provisions of art. 117 
regarding the taking of evidence as to previous convictions and general 
character, and subject also to such modifications and additional rules 
as the Governor General in Council may by notification direct, the 
Indian Evidence Act, 1872 (I of 1872), shall apply to all proceedings 
before a court-martial held under Indian military law. This Act 
itself purports to apply to all judicial proceedings in or before 
any court, including a court-rtiartial, Arid, pritnd facie; a court-martial 
convened in British India utider English military law would fall 
within its scope ; but s. 127 of the Army Act expressly declares that 
such a court-martial shall not be subject to the Indian law of 
evidence. As regards charges, special provisions are to be found in 
it. 14^-19 of the Rules of Procedure (Ndfive Army) and art. 116 of 
the Articles themselves ; and it is laid down by the former that cases 
of doubt or difficulty should always be referred to the judge ad¬ 
vocate of the Circle for assistance and advice. A prisoner accused 
of desertion may be convicted of attempting to desert or of being 
absent without leave; and vice versd. A prisoner charged with theft, 
dishonest misappropriation or conversion, criminal breach or trust, or 
the dishonest tt*ceipt or detention of stolen property, may be convict¬ 
ed of any other of those offences. A prisoner accused of any of the 
remaining offences provided for by the Articles may, on failure of 
proof of ah offence having been committed in circumstances involv¬ 
ing a more severe punishment, be convicted of the sante bffehce 
as having been committed in circumstances involving a less 
severe penalty. Otherwise the finding of guilty or not guilty, and 
the consequent conviction or acquittal of the prisoner, must corres^ 
pond with the charge. 

9. Power is given (art. 165) to the Commander-in-Chief in India 
under the authority of the Governor General in Council, to prescribe 
minor punishments for comparatively trivial offerees to which per- 
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the Articles are to he liable without thd intervention of 
any court-martial, and to specify the officers by whom, and the extent 
to which, such minor punishments may be awarded. Moreover, for 
any offence in breach of good order the commanding officer of any 
regiment, corps or detachment, whether European or Native, in camp 
or at a frontier post, may (art. 166) summarily sentence and punish 
any Native follower. 

10. When any person subject to Indian military law has been 
acquitted or convicted by a court-martial or by a criminal court, or 
has been summarily deal^with under the articles described in the last 
paragraph, he cannot (art. 180) be tried again for the same offence by 
a court-martial or be dealt with summarily in respect of it. Art. 180, 
differing in this respect from the original article for which it was 
substituted by s. 73 of the amending Act of 1894,* does not exempt 
from further trial and punishment by an ordinary court; but it is 
provided by s. 403 of the Code of Criminal Procedure, 1898 (Act V 
of 1898), that a person who has once been tried by a court of compe¬ 
tent jurisdiction for an offence and convicted or acquitted of such 
offence, shall, while such conviction or acquittal remains in force, not 
be liable to be tried again for the same offence, nor on the same 
facts for any other offence for which a different charge from the one 
made against him might have been made under s. 236, or for which 
he might have been convicted under s. 237, of that Code. S. 236 
provides for cases in which it is doubtful what offence the facts 
proved will constitute. S. 237 enacts that, where in such a case an 
accused person is charged with one offence and it appears in evidence 
that he committed a different offence for which he might have been 
charged under s. 236, he may be convicted of the offence which he 
is shown to have committed, although he was not charged with it: 
also that, where an accused person is charged with an offence, he 
may be convicted of having attempted to commit it, although the 
attempt is not separately charged. If in one series of acts so con¬ 
nected together as to form the same transaction more offences than 

* The original article 180, as enacted in 1869, ran as follows :—“Persons 
subject to the Articles contained in Part II of this Act, who have been acquit¬ 
ted or convicted, either by a court-martial or by a court of criminal justice, of 
any offence, whether military or non-military, shall not be again tried or 
punished for the same offence by any court whatsoever For the present article, 
whidi was substituted in 1894, see Pt. II, p. 199, post. The difference is, no 
doubt, striking, and it probably led to the statement of the existing law to be 
found in the note to r. 3 of the Rules of Procedure (Native Armyt), P. II, p. 209, 
post ; but it is not sufficient to warrant that statement, nor, indeed, ought 
it to be taken into consideration—see ch. VI, § 1, and footnote, post. 
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one are committed by the same person, he may be charged with, 
and tried at one trial for, every such offence; and a per¬ 
son acquitted or convicted of an offence may be afterwards tried for 
any distinct offence for which a separate charge might have been 
made against him at the former trial under the provision just recited. 
Moreover, a person convicted of an offence involved in some act 
causing consequences which, together with such act, constituted a 
different offence from that of which he was convicted, may be after¬ 
wards tried for such last-mentioned offence, if the consequences had 
not happened, or were not known to the court to have happened, at 
the time when he was convicted. Finally, it is provided— 
see ch. VI, § 5, post —by s. 26 of the General Clauses Act, 1897 
(X of 1897), that, where an apt or omission amounts to an offence 
under two or more enactments, then the offender shall be liable to 
be prosecuted under either or any of those enactments, but shall not 
be liable to be punished twice for the same offence. A court-martial 
convened in accordance with the provisions of the military statute-law 
is—see ch. I, § § 14 (4) and 17, ante —a “ court of competent jurisdic¬ 
tion” within the meaning of s. 403 of the Code of Criminal Proce¬ 
dure, 1898 ; while the word “ offence/’ as used both in the Code of 
Criminal Procedure, 1898, and in the General Clauses Act, 1898, 
means any act or omission made punishable by any law for the time 
being in force. In the result, therefore, and notwithstanding the 
assertion to the contrary made in the note authoritatively published 
under r. 3 of the Rules of Procedure (Native Ar/ny), post, Pt. II, p. 

209, it is submitted that a person who has once been tried for an 
offence, whether by an ordinary criminal court or by a court-martial, 
cannot, subject in the former case to the provisions of the Code of 
Criminal Procedure, 1898, cited above, be put in jeopardy again for 
the same offence before either class of court; and this rule appears 
also to apply in the case of a court-martial held in India under the 
Army Act (44 & 45 Viet., c, 58). 

11 . The subject of the execution of sentences passed by courts- 
martial is dealt with by arts. 15010155. Such sentences are, as a 
rule, to be carried out in ordinary jails; but, in the case of a sentence 
of imprisonment for not more than three months, the confirming 
or superior authority, or, in the case of a summary court-martial, 
the commanding officer holding the trial, may (art. 151) direct that 
the sentence shall be undergone in military custody* When any 
person subject to Indian military law is confined in an ordinary jail 
under the sentence of either a court-martial or a criminal court, the 
Government, but not any military authority, may (art. 153) order his 
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transfer to military custody or his removal from one prison to 
another. Forfeiture of pay during imprisonment is provided for by 
art. 154, and the striking of a convict off the strength of his regiment 
by art. 155. 



12. The Governor General in Council in any case, and, where Pardons and 

remissions. 

a person subject to Indian military law has been convicted of an 
offence triable only by court-martial, the Commander-in-Chief or the 
general officer of the command, may (art. 160) pardon any military 
convict, or wholly or partially remit the sentence passed upon him, 
or order the restoration to him of anything forfeited under his sen¬ 
tence, or re-admit him to the service, if he has been dismissed. 

With these provisions may be compared those of ss. 401 and 402 of 
the Code of Criminal Procedure, 1898 (Act V of 1898). In neither 
case can the prerogative right of the Crown to grant pardons, re¬ 
prieves, respites, or remissions of punishment be affected, and that 
right is, indeed, expressly (though, perhaps, unnecessarily) saved by 
the provisions of the Code above referred to. 


13, By arts. 176 to 179 certain rules are laid down for the dis- Property of de- 
posal of the property of any person subject to Indian military law 
who dies, is killed in the field, deserts, or becomes insane. It is the lunatics ' 
duty of the commanding officer to secure all the moveable property 
of the person concerned which is on the spot. If the person has 
died and there is a representative present ready to give security for 
the payment of his regimental debts, the property secured is to be 
made over to such representative. If there is no such representative, 
or if the person is a deserter, the property is to be sold by public 
auction, any regimental debts and funeral expenses being paid from 
the proceeds. In the case of a deceased person (but not in that of 
a deserter) having a deposit not exceeding one-thousand rupees in a 
Government Savings Bank, the commanding officer is given authority 
to draw, and dispose of, the deposit along with the other moveable pro¬ 
perty of the deceased ; and property deliverable, or money payable, to 
the representative of a deceased may, if the total value does not exceed 
one-thousand rupees, be delivered or paid to any person appearing to 
be entitled to receive it or to administer the estate, the production of 
probate, letters of administration, a succession-certificate, or other 
such conclusive evidence of title, not being required.* 


14. S. 144 of the Army Act (44 & 45 Viet., c. 58), provides 
—see ch. I, 13 ( 2 ), ante —that no soldier of His Majesty’s regular 
forces shall be liable to be taken out of His Majesty’s service by any 

* See, in this connection.^. I, § 13 (24), on pp. |iv-lv, ante.. 
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process, execution, or order of any court of law, or otherwise, or to 
b e compelled to appear before any court of law, except on account 
of a charge of, or conviction for, crime, or to answer for any debt, 
damages, or sum of money, when the amount exceeds ^30, or Rs. 
450, over and above all costs of suit: but any person, having a cause 
of action or suit against such a soldier, may nevertheless, after due 
notice in writing given to the soldier or left at his last quarters, pro¬ 
ceed to judgment against him, and have execution other than against 
his person, pay, arms, ammunition, equipment, instruments, regi¬ 
mental necessaries, or clothing. This provision applies equally, no 
doubt, to a soldier of the Native Army ; but the subject is dealt with 
in the Indian Articles of War also. No person subject to those 
Articles is, so long as he belongs to His Majesty s Indian forces, li¬ 
able to be arrested for debt under any process issued by, or by the 
authority of; any civil or revenue court or revenue-officer; and nei¬ 
ther the arms, clothes, equipment, accoutrements, or necessaries of 
any such person, nor any animal used by him for the discharge of 
his duty, can be seized, nor can any part of the pay or allowances of 
any such person be attached, by direction of any civil or revenue 
court or revenue-officer, in satisfaction of any order or decree en¬ 
forceable against him (arts. 181, 182). On its being duly certified 
to any court that leave of absence has been granted to, or applied for 
by, a person subject to Indian military law for the purpose of pro¬ 
secuting or defending any suit or other proceeding before it, the 
court (art. 184) shall, if asked to do so, arrange as far as possible 
for the hearing and final disposal of the matter within the period of 
leave. If the court is unable to arrange for this, it is required to 
record its reasons, and to furnish a copy thereof, on application, free 
of charge. 

15. In cases of desertion it is the duty of the commanding 
officer concerned to give written information of the fact to such 
civil, political, or police authorities as are, in his opinion, likely to 
be able to assist in capturing the deserter-, and such authorities are en¬ 
joined (art. 185) to take steps to arrest a deserter in the same manner 
as if a warrant had been issued, and to hand him over to military 
custody. Such authorities are also required to endeavour to prevent 
persons reasonably believed to be subject to Indian military law 
from travelling in their jurisdictions unless on duty or with certifi¬ 
cates of leave or discharge ; and a police-officer may arrest, without 
warrant, any such person reasonably believed to be travelling without 
authority. A military offender may also (art. .86) be apprehended 
and handed over to military custody on the authority of a written 



Indian articles op war. 


application made by his commanding officer. And it may here be 
added that it is provided, by s. 54 of the Code of Criminal Proce¬ 
dure, 1898 (Act V of 1898), that a police-officer may, without an 
order from a magistrate and without a warrant, arrest any person 
reasonably suspected of being a deserter from His Majesty’s Army 
or N avy. 


16. Regimental courts of enquiry of a statutory kind are con¬ 
vened to investigate cases of persons absenting themselves without 
leave from duty for hot less than sixty days. In such an event, the 
court (art. 162)* enquires into the circumstances of the absence 
and the deficiency (if any) of public property entrusted to the care 
of the absentee. If the absentee does not eventually surrender or is 
not afterwards apprehended, the record of the court’s finding is 
given all the effect of a conviction for desertion, so as to admit of 
the disposal of his property by his commanding officer as if he were 
a deserter (art. 176): otherwise, the record is made presumptive 
evidence for the purposes of his regular trial by court-martial. Such 
it court of enquiry is—see r. 156 (E) of the Rules of Procedure 
(.Native Army)— empowered to administer oaths or affirmations to 
the witnesses examined by it in the same way as a court-martial ; 
but the members of it are not themselves sworn. A person subject 
to Indian military law, who is absent without leave, is, it may be 
added, guilty of a military offence, and may be tried therefor under 
art. 30 or art. 31 of the Articles. 

In conjunction with these provisions and under the heading 
Regimental courts of enquiry ,” art. 163 directs that, when a 
prisoner of war rejoins, enquiry shall be made by a court-martial 
into the circumstances attending his absence, and that, unless the 
court-martial is satisfied that the prisoner was made captive through 
his own wilful neglect of duty, or that he served with or under, or 
aided, the enemy, or thit he did not, as soon as possible, return to 
the service, it may mike a recommendation to higher military 
authority as to the payment of the arrears due to him and the 
extent to Which his absence should be allowed to count *as service. 
Being a court-martial, it may, of course, take evidence on oath ; and 
any offence which it may find the absentee to have committed, may, 
no doubt, be at the same time punished by it. 

17. In connection with enquiries of a statutory kind in India 
may here be mentioned those specially provided for by the Com- 
missariat Accounts Act, 1821 (1 & 2 Geo. 4. c. 121). Under the 


* Of- s. 72 of tho Army Act (44 & 45 Viet., 

and the foot-note thereto on p* lxxvi, ante . 


c, 58); and see oh. I, § 14 (4), 
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Oh. III. somewhat recondite provisions of that Act of Parliament, a com- 

g 1*7 

81 ' missariat officer, charged with the duty of examining the accounts 

of military expenditure in any British colony or possession, may, 
if duly authorised in that behalf by the Government, call before 
him any officers or other persons who are employed in the Com¬ 
missariat (now known in India as the Supply and Transport) 
Department, or who have supplied or been concerned in supplying 
anything for the use of that department or of any of the military 
services, or who may be able to give any information relating thereto, 
and may examine them on oath as to any accounts, supplies, expen¬ 
ses, or charges, or as to any other matters whatsoever relating to 
or in any way connected with military expenditure, or necessary 
for the elucidation and full understanding of the nature and parti¬ 
culars of such expenditure and of all supplies furnished or contracts 
entered into for furnishing the same, or for a full, strict, and accurate 
examination of the accounts, charges, and expenses thereof : and 
he may also require the production of all accounts, books, returns, 
vouchers, and papers of any description relating^tojsuch matters. 
Refusal to appear or to produce any documents so called 
for is penalized, in the case of officers or persons in the depart¬ 
ment, with dismissal and disqualification for further employment 
in the public service ; while any court having local jurisdic¬ 
tion may be applied to to issue such special jprocess as it may think 
fit to compel the obedience of recusant persons, and any one giving 
false evidence in the course of such examination on oath is made 
liable to all the pains and penalties attaching to perjury in a court 
of law. These provisions are expressed in the widest terms, and 
need not apparently be regarded as confined to enquiries connected 
with the particular department mentioned. But they seem never to 
have been taken advantage of in actual practice in India, and 
matters of the kind referred to have hitherto formed the subject 
of informal departmental enquiry, followed, if necessary, by crimi¬ 
nal procecution. The Statute is, nevertheless, of some importance 
and possible utility, and its existence ougtht not to be entirely lost 
sight of. 


Non-statutory 
oourts of en¬ 
quiry. 


18. Besides regimental courts of enquiry convened for the pur¬ 
poses of art. 162 under statutory authority, informal courts of enquiry 
may from time to time, as circumstances require, be held by execu¬ 
tive order without any such authority, the power to summon such 
courts being one which in reality rests on the prerogative of the 
Crown. Such courts, when convened under English military law, 
are now recognised by Statute to this extent, that s. 70 (5) of the 
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45 Viet., c. 58), as amended by s. 4 of the Army 
(Annual) Act, 1901 (1 Edw. 7, c. 2), provides that the rules as to 
their procedure made under that section may provide for evidence 
being taken on oath and may empower them to administer oaths for 
that purpose. But it is not so as regards non-statutory courts of 
enquiry held under Indian military law, and these have no judicial 
power whatsoever—see rr. 153-155 of the Rules of Procedure (Native 
Army). They are indeed, not “courts ” all, but only commissions 
which may be assembled at the instance af the higher military autho¬ 
rities and directed to collect evidence and make preliminary investi¬ 
gations with respect to matters affecting the administration and good 
government of the Army. Through them transactions concerning 
the public, which might otherwise lead to adverse judicial pro¬ 
ceedings, are sometimes satisfactorily adjusted, and advice and 
information is obtained confidentially for the guidance of the 
military executive and the Crown itself. The dismissal of an 
individual and the disbandment of a regiment, without cause 
assigned, are good instances of powers which the Government 
may hesitate to exercise except after previous enquiry and on 
consideration of the views of persons on the spot and com¬ 
petent to advise; and cases may arise in which the facts are not so 
patent, nor the source of information so impartial, as to make it 
certain that justice demands a trial by court-martial. In cases of 
the latter class a court of enquiry discharges a function not unlike 
that of a grand jury in England or that of a preliminary magisterial 
enquiry in criminal cases in India ; but it differs from both in many 
material respects. For example, such a court of enquiry is never 
expected to offer an opinion on the conduct of any officer or soldier 
concerned ; its proceedings, or any confessions, statements or answers 
to questions before it, are not admissible in evidence, if the matter 
eventually comes before a court-martial; nor can any evidence 
regarding what takes place in its course be given at any subsequent 
tiial by court-martial. No disclosure is made of the evidence volun¬ 
tarily adduced before it, nor are its members required to arraign 
the supposed culprit formally, although due notice of its proceed¬ 
ings and an opportunity of being present to defend his interests should 
be given to him. It is, in fact, called upon merely to enquire into 
the circumstances for the purpose of assisting the higher authority 
concerned in coming to a decision as to whether any, and (if any) 
what, further action should be taken in the matter. It should in all 
cases be guided by the written instructions of the officer who called 
it into being, and a full report of its deliberations, with the result, 
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should be forwarded to that officer. Rules for its guidance are inclu¬ 
ded in the Rules of Procedure (Native Army),* and its proceedings 
are, as has been stated in ch. I, § 14 ( 4 ), ante, absolutely protected by 
privilege, Committees and boards are all non-statutory courts of 
enquiry, and differ from them only to this extent, that the objects 
for which they are convened do not involve points of discipline. 

19. Under art. 190 the Governor General in Council is given a 
wide power to make rules to supplement the Articles themselves by 
regulating the procedure of courts-martial and officers having any 
jurisdiction or authority under them, and generally for the purpose 
of carrying the Articles into execution. The rules so framed and 
now in force will be found annexed to the Articles in Pt. II, at p. 207, 
po'st $ and frequent reference has already been made to them under 
the title— Rules of Procedure {Native Army). 

20 . In conclusion, the Governor General in Council may (art. 
191) apply the Articles, in whole or in part, to any military body 
which does not belong to the regular forces of the Crown, but is 
raised and. maintained in India under the authority of the Govern¬ 
ment : and, for the purposes of such application, directions may be 
issued, by notification in the Gazette of India, as to the authority by 
whom any necessary jurisdiction, powers, and duties are to be exer¬ 
cised or performed. In pursuance of this provision the Articles 
have been applied to certain irregular corps, such as the Khyber 
Rifles and the Frontier Levies/, and it has already been stated—see 
ch. I, § 15, ante— that they have, by a practical (though not a statu¬ 
tory) arrangement, been rendered applicable to all intents and pur¬ 
poses to the Imperial Service Troops. 


* See r. 153, post, Pt. II, p. 284. See, too, p. 212, r. 11, which provides 
that, where an accusation is made against a Native officer, or charges of a 
serious nature are preferred against any individual subject to the Indian 
Articles of War, a court of enquiry is to be held, when considered necessary 
by superior authority,* to investigate the case, and that its proceedings are to 
accompany the application (when made) for a general court-martial. Such a 
court of enquiry is merely to collect all available evidence, but not to express 
any opinion. 
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CHAPTER IV. 


SUMMARY OF THE LAW OF EVIDENCE IN INDIA. 

By the law of evidence is meant the body of rules regulating the 
mode in which matters of fact are to be determined judicially. To 
these extravagant importance should not be, and—see § n, post-r- is 
not, attached : still they are by no means mere technicalities invented 
by lawyers for “ fee-gathering purposes,” and a few words should 
suffice to remove the impression—where such an impression exists— 
that they are calculated only to impede, rather than to promote, the 
discovery of the truth. There is, indeed, no essential differ¬ 
ence between the method necessary for judicial enquiry and that 
which ought to be followed extra-judicially, and rules of evidence are 
simply the application of the practical experience of centuries in 
courts of law to the problem of investigating controverted questions 
of fact. Judged by the standard of common sense, they will be 
found to be, so far as they go, eminently fair and reasonable; but 
they are not so obvious and self-evident that mere unassisted natural 
sagacity can be trusted to grasp their full meaning and apply them 
in the administration of justice. They are, required,' in the first 
place, for the help and guidance of judges. It is true that they 
throw no light on the most difficult problems of all; for no rules 
ever framed will, in the smallest degree, assist a judge in determin¬ 
ing whether and how far to believe what a witness tells him nor will 
they show him what inference should be drawn from facts which 
he accepts as proved. But they have nevertheless this real use, that 
they supply negative tests, warranted by long and varied experience, 
on two great points, namely, the relevancy of the facts to the question 
to be decided, and the kind of evidence by which particular relevant 
facts ought to be proved. The functions of a judge in sifting the 
true from the false, in weighing the evidence, and in making , the 
proper inferences, are already sufficiently onerous ; and it would he 
too much to expect him, unaided and by the light q{ nature alone, 
to draw the line between what should and what should not be received 
as evidence, and to ascertain for himself in what way the various 
kinds of facts can best be established. Again, rules of evidence are 
necessary to prevent waste of time by confining judicial proceedings 


These introductory remarks are largely based upon the speeches; made by 
Sir James Stephen in the Governor General’s Legislative Council in cpnnec* 
tioju with the enactment of the Indian Evidence Act, 1872, 
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within reasonable limits., They concentrate attention on the ques¬ 
tions immediately before the court, and they protect it from being 
distracted and bewildered by facts whiclThave no practical bearing 
on the matter to be decided, or have so remote a connection with 
it as to be useless for the purpose of ascertaining the truth. They 
help a judge to avoid being led away by statements which might 
be taken into consideration too readily by the ordinary enquirer, 
and would, through the prejudice excited by them, have an effect 
Necessary to out of all proportion to their intrinsic value. Finally, they are 
needed in order to secure fair play : fair play to the accused, who 
appears to be tried on a specific charge and ought not to be con¬ 
fronted by statements which he had no reason to expect would be 
made against him; and fair play to absent persons, who require 
protection against assertions affecting their characters which 
they are not present to defend. And if the absolute necessity 
for laying down such rules calls for further demonstration, 
it is but necessary to compare the proceedings of a judicial 
tribunal with those of an informal committee of enquiry which 
does not understand or attempt to act upon any law of evid¬ 
ence, or, turning from England to other countries in which 
no such law is followed, to observe how, while an English 
court of justice seldom strays far from the essential point at issue, 
elsewhere the truth is often obscured, if not altogether lost sight 
of, by the illogical introduction of irrelevant incident and collateral 
detail. 

2. The English law of evidence has been gradually construct- 
ind£n°iaw Wi S ed by the decisions of generations of judges, supplemented by 
the express provisions of certain Acts of Parliament. It assumes 
throughout that the court has the assistance of a highly qualified 
Bar, that the facts in dispute have generally to be decided 
by a jury, and that the judge has, as a rule, to act more as an 
umpire between the parties than as an independent enquirer. 
The result is that its aim is not so much to aid investigation as 
to bring the proceedings to a point: in fact, instead of being a guide 
tothejudge.it imposes a set of conditions upon the parties. It was 
felt by the legislature in India, led by the late Sir James Fitzjames 
Stephen, the Law Member of the Governor General’s Council ap¬ 
pointed in 1869, that such a system could not advantageously be 
allowed to prevail in this country, and accordingly the law of evi¬ 
dence for India was framed with the object of producing a code 
from which a clear, comprehensive, distinct, and practical know¬ 
ledge of the subject might be derived, without unnecessary labour, 
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by comparatively untrained, and for the most part unprofession¬ 
al, judges and magistrates. If something of this kind is required 
for the guidance of the ordinary Indian courts of law, much more 
is it wanted for that of courts-martial, where military men have, often 
almost unaided, to find the law as well as the facts for themselves, 
thus discharging the dual functions of both judge and jury, and 
where it is incumbent on them, not merely to hold the balance 
between the prosecution and the defence, but also to ascertain the 
truth independently. It is, therefore, fortunate that there is for the 
use of courts-martial held under the Indian Articles of War 
the law of evidence reduced to the comparatively simple and 
succinct form in which it is presented in the Indian Evidence 
Act of 1872; for, incomplete though the success of that Act 
may have proved and open though it may be to criticism as being 
at once metaphysical and deficient in subtlety, to some extent 
superfluous, and at times perplexing, it has on the whole im¬ 
proved the substance of the law of evidence, while it has certainly 
rendered it more easily accessible. 
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3. The Indian Evidence Act, 1872, (I of 1872), purports to apply Indian Bvi- 
to all judicial proceedings in or before any court, including a court- euceAct * 18<2 
martial. As regards courts-martial, however, its application is, by s. 

127 of the Army Act (44 & 45 Viet., c. 58), limited to those held 
under Indian military law; for the section quoted declares that a 
court-martial held under English military law shall not, as respects 
the conduct of its proceedings or the reception or rejection of evi¬ 
dence, or as respects any other matter or thing whatsoever, be subject 
to the provisions of any Act, law, or ordinance of any legislature 
other than the Parliament of the United Kingdom. Art. 117A of p. 174 . 

the Indian Articles of War (Act V of 1869), as amended in 1894, 
provides that, subject to the provisions of art. 117, which deals speci¬ 
ally with the proving of previous convictions and general character, 
the Indian Evidence Act, 1872, shall, with such modifications thereof 
and with such additional rules as the Governor General in Council 
may by notification direct, apply to all proceedings before a court- 
martial. The position, therefore, is this, that a court-martial con¬ 
vened under the Army Act in India is governed exclusively by the 
English law of evidence, while a court-martial convened under the 
Indian Articles of War is subject as exclusively, though with certain 
modifications, to the ordinary law of evidence prevailing in British 
India. The English law in its application to courts-martial under 
the Army Act is stated, simply and shortly, in a part of the War 
Office Manual of Military Law contributed by Sir Courtenay Ilbert, 
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sometime Law Member of the Governor General’s Council; and it 
is the object of this chapter to do the same for the Indian law of 
evidence as applied to courts-martial held under the Indian Articles. 


Object of trial. 


Facts. 


Facts in issue 
and relevant 
facts only may 
bo provod. 


4. The object of every court-martial is to ascertain the liability 
to punishment of the person accused before it. Such a liability is 
dependent upon, and arises out of, facts ; and facts may be divided 
into two classes—those which can, and those which cannot, be per¬ 
ceived by the senses. Of the former it would be superfluous to give 
instances ; of the latter, intention, fraud, good faith, and knowledge 
may be mentioned as examples. A person can testify to the fact that 
at a certain time he had a certain intention, on the same grounds 
as those on which he can testify that at a certain time and place he saw 
a particular thing : in each case he has a present recollection of a 
past conception. And facts of either kind may be related to a liabi¬ 
lity in one of two ways. They may by themselves constitute such a 
state of things that the existence of the alleged liability may be 
directly inferred from them : that is to say, they may be facts 
from which, either by themselves or in connection with other 
facts, the existence, nature or extent of the liability necessarily 
follows. From the fact that A was seen to put his hand stealthily 
into B’s coat-pocket, behind B’s back, and extract a watch therefrom, 
the inference is irresistible that A stole B’s watch, and A becomes 
at once liable to the punishment provided by law for the offence of 
theft. Facts thus related to a liability are what the English law calls 
« direct evidence,” and they are by the Indian Evidence Act, descri¬ 
bed as 11 facts in issue. ” Again, facts which are not themselves in 
issue in the sense above explained, may be so connected with facts 
in issue as to affect the probability of the existence of the latter. 
Thus, although A may not have been seen actually putting his hand 
into B’s pocket and taking B’s watch from it, the facts (i) that A and 
B were together in a crowd, (2) that B missed his watch, (3) that A sud¬ 
denly left the crowd and made off ip haste, (4) that not long afterwards 
A was arrested with B’s watch in his possession, and (5) that A was 
a beggar with no ostensible means of livelihood, are circum¬ 
stances from which it may reasonably be inferred that A pilfered 
B’s watch. Such collateral facts constitute what is generally 
known as “ circumstantial evidence,” and they I are described in the 
Indian Act as “ relevant.” Now the question what facts may be 
proved obviously lies at the root of the whole matter; and the first 
part of the Act undertakes to answer it by declaring (s. 5) that evi¬ 
dence may be given of the existence or non-existence of every fact 
in issue and of such other facts as are declared }>y it to be/elevant, 
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ut of no others. Facts not themselves in issue are then declared td 
be relevant where they-^- ; 1 . 

(i) form part of the same transaction as a fact in issue (s. 6); or 

(ii) are the occasion, cause or effect of a fact in issue or relevant 

fact (s. 7); or 

(iii) show or constitute a motive or preparation for a fact in issue 
or relevant fact (s. 8); or 

(iv) are necessary to explain or introduce a fact in issue or 

relevant fact (s. 9); or 

(v) are things said or done by a conspirator with reference to the 

common design of the conspiracy, if that is a fact in issue 
(s. 10); or 

(vi) are inconsistent with, or render highly probable or improba¬ 

ble, a fact in issue or relevant fact (s. 11); or 

(vii) show the existence of a relevant state of mind or body, 

such us negligence where negligence is a fact in issue, 
or a person’s symptoms wheie the question is whether he 
was poisoned or not(s. 14); or 

(viii) indicate.intention and not accident by showing the exis¬ 
tence of a series of which a fact in issue forms a part 
(s. 15);* or 

(ix) show a course of business according to which a fact in 
issue or relevant fact would naturally have been done 
(s. 16): 

and also, but only under certain conditions , where they 

(x) are admissions or confessions ; or 


(xi) are statements made by persons who cannot be called as 

witnesses ; or 

(xii) are statements made in special circumstances ; or 
(xiii) are judgment of courts of law ; or 

(xiv) are opinions ; or 

(xv) relate to character. 

A fact which is not itself in issue, is not relevant, and cannot 
be admitted in evidence, unless it falls under one of the above 
fifteen heads. The first nine of these explain themselves, and 
nothing further regarding them need be said ; but it is otherwise 
with the remaining six, which relate to hearsay,./. to statements 


* Thus, upon a trial for obtaining credit by fraud, evidence of other 
similar frauds by the accused immediately preceding the offence charged is 
relevant as tending to show a system of fraud and negativing any honest 
motive on his part -Rex v. Wyatt (1903), 73 L. J., K. B., 15, Evidence of 
this kind is also admissible to rebut the inference of accident or mistake, as 
for example, in oases connected with counterfeit coin. 
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made out of court, by others than the deposing witnesses and are 
qualified by a reference to the presence of certain conditions. Primd 
facie , such statements ought to be excluded ; for the sanction of an 
oath and the test of cross-examination are wanting, and it is a matter 
of common experience that in conversation remarks are often made 
so lightly, and are so liable to be misunderstood or misinterpreted, 
that they cannot be depended upon. But there are certain conditions 
under which they have an important bearing on the existence or 
non-existence of a fact in issue, and are almost the best evidence of 
it that a court can have. These conditions are summarised under 
headings (x) to (xv) above, and they are described in detail in ss. 
17 to 38 of the Act, by which statements made under them are 
declared to be relevant facts. They are of extreme importance, and 
will, therefore, be dealt with separately in the following paragraphs. 



Admissions. 5. Admissions are statements which either of the parties to a 
dispute, or his representative, has made as to the subject-matter of 
the dispute or the facts relevant thereto; and the general rule is 
that they may be proved against those who made them, but not in 
their favour. If A sues B for a sum of money, the fact that A told 
some one that B was in his debt, or that B denied to someone that 
he owed A anything, obviously carries the case no farther, and is of 
no evidential Value whatever. But the fact that A stated that B had 
discharged his debt, or that B remarked that he was unable to pay 
A some money which he owed, stands on quite a different footing. 
In either of the latter cases the statement is one which is almost 
certain to be true, or it would not have been made ; and its import¬ 
ance can hardly be overrated in considering the validity of A’s claim. 
Such admissions, therefore, and no others, are in general terms decla¬ 
red (s. 21) to be relevant. But this rule, if enacted in so limited a form 
and without any relaxation, might work harshly, because there are 
some statements which, though they are in the interest of the person 
making them, are yet, from some circumstance, deserving of special 
credit. Thus, if A is accused of a crime committed in Calcutta and 
tenders in his defence a letter of his purporting to have been dated 
at Lahore on the day of the crime and bearing the Lahore post-mark 
of that day, it would be hard to refuse to receive the evidence sup¬ 
plied by the letter. So, again, it would be dangerous, as a genejal 
rule, to allow an accused person to prove on his behalf statements of 
his own as to his mental or bodily feeling; but the danger practically 
disappears if the statement was made about the time when the feeling 
existed and was accompanied by conduct rendering its falsehood 
improbable. Certain cases such as these are, therefore, made excep- 
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tions to the general rule as stated above. In connection with crime, 
admissions occur usually in the form of confessions. Their value, 
if true, is obviously very great; but special provision as to their 
receipt as relevant is made by the Act in order to guard against 
torture or duress for the purpose of extracting them from a per¬ 
son in a position which places him at a disadvantage. Thus no 
confession is (s. 24) relevant, if it appears to have been 
obtained by means of any inducement, threat, or promise having 
reference to the charge, proceeding from a person in authority and 
calculated to make the accused suppose that he would, by making it, 
better his position. No confession made to a police-officer may 
(s. 25) be proved as against the accused ; nor is it permissible (s. 26) 
to prove any confession made by him while in the custody of a police 
officer, unless it was made in the immediate presence of a magistrate. 
But, when any fact is deposed to as discovered in consequence of 
information received from the accused while in police custody, so 
much of such information as relates distinctly to the fact thereby dis¬ 
covered may (s. 27) be proved, whether it amounts to a confession 
or not. A member of the military or garrison police would ordin¬ 
arily not be held to be a “ police-officer” within the meaning of that 
expression—see ch. V, § 3, post : but the spirit, if not the letter of 
these provisions would surely exclude a confession made by a military 
man to such a military policeman ; for it has been held that, in con¬ 
struing them, the term “ police-officer” should be read, not in a strict 
technicai^sense, but according to its more comprehensive and popular 
meaning.* Moreover, such a confession ought clearly to be regarded 
with extreme caution and considered in the light of the provisions of 
s. 24 referred to above. Confessions other than those expressly exclud¬ 
ed are not (s. 29) irrelevant merely because they were made under a 
promise of secrecy, or ,in consequence of deception practised on the 
accused, or during drunkenness. Lastly, it is provided (s. 30) that, 
when two persons are being tried jointly for the same offence and a 
confession is made by one of them affecting the other as well as 
himself\ the confession may be taken into consideration against that 
other, as well as against the person confessing. Such a confession 
is, of course, suspicious, and should ordinarily carry but little weight; 

* See The Queen v. Hurribole Ghunder Ghose (1876), I. L. R., 1 Cal. 207 ; 
also The Queen-Empress v. Salemuddin Sheik (1899), I. L. R. 26 Cal., 569. The 
term has, therefore, been held to cover a chowkidar, a police-patel, and a police- 
officer in a Native State— Queen-Empress v. Nagla Kola (1896), I. L. R., 22 
Bom. 235. But note that a police officer who overhears a confession made 
to ajiother person y may be in the position of an ordinary witness and com • 
petent to depose to what he heard— Queen v. Sageena (1867) 7 W. R , Or 56. 
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but nevertheless it is intellectually impossible for a judge to ignore it, 
and the Act renders it unnecessary for him to attempt or pretend to 
do so. The importance of the words italicised above ought not to 
be overlooked : for a statement by one accused implicating his co¬ 
accused, and not himself also, is obviously worthless, and should not 
be received in evidence. 

6. The matter next calling for attention relates (ss. 32-33) to 
statements which from their nature are declared to be relevant when 
the persons who made them are dead, or for any other sufficient cause 
cannot be produced without a degree of expense or trouble which 
the court considers unreasonable. The most important of these are 
statements given utterance to by persons, since deceased, as to 
the cause of their death, statements made in the ordinary course of 
business, and statements which are against the interest of their 
authors and would expose, or would have exposed, them to civil or 
criminal liability. As to the first of these, the law of India is 
different from that of England. Under English law a dying declaration 
is admissible only in a case of murder or manslaughter, where the 
charge is in respect of the death of the declarant and the circum¬ 
stances of that death are the subject of the declaration. In India, on 
the other hand, the statement is relevant in any case in which the 
cause of the death of the declarant comes into question. Moreover, 
it is, according to English law, necessary that the declarant should 
have been in actual danger of death at the time, and also that he 
should have abandoned all hope of recovery ; whereas, under the 
Indian Act, these considerations affect only the weight to be attached 
to, and not the admissibility of, a dying declaration. As regards 
statements made in the ordinary course of business, the reason for 
admitting them is obvious *, while the reception of statements against 
interest is allowed because of the inherent probability that they are 
true. Under the latter head would probably fall a statement by a 
person, since deceased, to the effect that he, and not the accused, 
had committed the offence charged. 

7 . This leads up to statements made in such special cir¬ 
cumstances as in themselves furnish a strong reason for believing the 
statements to be true. Such are (ss. 34—38) entries in books of 
account regularly kept, subject, however, to the condition t.;at there 
must be some further independent evidence of the facts stated in 
them ; entries in public records or registers ; statements in pub¬ 
lished maps ; statements of facts of a public nature in recitals to 
Acts or in official notifications ,* statements of the law of the country 
contained in a book published under the authority of the Government; 
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and the published rulings of courts of law. And, on precisely the 
same principle, art. 115 of the Indian Articles of War (Act V of 1869) 
specially provides that, if at any trial for desertion, absence without 
leave, overstaying leave, or not rejoining when warned for service, 
the person tried puts forward by way of defence some primd facie 
sufficient and reasonable excuse for his unauthorised absence, and re¬ 
fers in support thereof to any officer in the civil or military service 
of the Government, or if it appears that any such officer is likely 
to prove or disprove an allegation of the kind, the court shall 
address such officer, the reply over the latter’s signature being received 
in evidence and having the same effect as if made on oath or affirma¬ 
tion before the court. 


8 . The judgments of courts of law may also be relevant facts 
of the highest importance. Those of competent tribunals in the 
exercise of probate, matrimonial, admiralty or insolvency jurisdiction 
are judgments in rent, and as such are said to be good against the 
whole world, binding all men, whether parties concerned or not. 
They are, therefore, declared (s. 41) to be relevant facts of a conclu¬ 
sive character ; and thus, for example, the grant of probate of a will 
is the most complete defence to the charge of having forged it. Again, 
judgments, orders or decrees are (s. 42) relevant, if they relate to 
matters of a public nature germane to the enquiry, such as customs, 
prescriptions, rights of way or ferry, and so forth. And an accused 
person may—see art. 180 of the Indian Articles of War (Act V of 
1869)—cause proceedings against him to be stayed by producing the 
judgment of a court by which he has already been convicted or acquitted 
on the same facts. Moreover, the existence of a judgment may itself 
be a fact in issue, and it may also be a relevant fact under some of the 
other provisions of the Act as to relevancy. For instance, the fact 
that A had obtained a decree against B might be admissible in 
evidence against B as showing the motive for his having assaulted A. 


9- The next class of facts which are made relevant only in 
certain cases (ss. 45—51), are opinions. The opinion of any per¬ 
son, other than the judge by whom the case has to be decided, as 
to the existence of any fact in issue or relevant fact is, as a rule, 
irrelevant; for to allow it to have any weight would be to invest its 
author with the functions of the judge. In some exeptional cases, how¬ 
ever, it is right that this should to a certain extent be done, and these 
are dealt with in the sections cited above. They are in connection 
with the opinions of experts as to points of foreign law, science or 
art, or the identity of handwriting or finger-impressions; the opinions 
as to identity of handwriting of persons acquainted with the penmanship 
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of a particular person ; and the opinions of persons peculiarly in a 
position to know on the subject of rights, customs, and relationship. 
Whenever an opinion is relevant, so (s, 51) are the grounds therefor. 
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10 . There remains to be dealt with one more class of relevant 
facts—facts as to the character of the accused, by which is here 
meant his reputation or disposition or both, and not, as in English 
law, his reputation alone as distinguished from his disposition. 
There is a wide gulf between guilt and innocence, and, when the 
question is whether a man has committed an offence or not, his 
character becomes a material consideration, and may, indeed, some¬ 
times be almost conclusive. It would be impossible, therefore, 
to exclude evidence of it altogether ; but, important as it may 
be, its admission in all cases might be productive of grave 
injustice. It seems only fair that a prisoner should have the benefit 
of a previous good character, if he bore one, and of any favourable 
inferences deducible thereform, and, therefore, (s. 53) evidence of 
good character is always admissible. But where a person is on his 
trial for having committed a particular ofience, evidence of his former 
bad character is clearly calculated to divert the mind from the real 
issue. Consequently, the Act—see s. 54, as amended in 1891— 
admits such evidence (the form of which is most frequently that of a 
previous conviction) only in order to rebut evidence of the opposite 
kind,* the argument being that, if the accused sets up a good 
character by way of defence, he challenges inquiry, and it is but 
reasonable that it should be open to the prosecution to take up 
the challenge. It is further provided by art. 117 and the rules under 
art. 117 A of the Indian Articles of War (Act V of 1869) that 
at the close of every trial by court-martial the court shall 
enquire into, and receive and record evidence of, any previous 
conviction against the accused, either by a court-martial or by an 
ordinary criminal court, and is also to investigate and enter a 
finding as to his general character. And at a summary court-martial 
the commanding officer holding the trial may, if he thinks fit, record 
any previous convictions against the accused and his general charac¬ 
ter, of his own knowledge and without requiring them to be proved. 
But the object of these provisions is merely to secure materials for 
judging what the penalty to be inflicted should be, and their effect is 
not to alter the law of evidence as stated above. 


Improper ad¬ 
mission or rejec* 
tion of evidence. 


11 . The Indian law thus begins by affirming positively what 
facts only may be proved, whereas the English law assumes this to be 


* But in this connection see § 4 (viii) above, and the foot-note thereto on 
p. cxxxv. 



EVIDENCE, 

known and is confined to declaring negatively that certain facts shall 
not be proved. The provisions on this subject are the most valuable^ 
as well as the most original, part of Sir James Stephen’s Act; but their 
importance is not to be overrated, and s. 167 puts it on the proper 
level by providing that the improper admission or rejection of evid¬ 
ence is to have no effect unless it appears that the evidence improper¬ 
ly dealt with either turned, or ought to have turned, the scale. More- 
ever, if a judge has doubts as to the relevancy of a fact suggested, he 
may (s. 165), if he thinks that it will lead to anything relevant, him¬ 
self put any question he pleases regarding it. This, however, is not 
to be taken as a relaxation of the rules of relevancy; for it is ex¬ 
pressly added that the judge’s decision must be based upon facts 
declared by the Act to be relevant. If a member of a court-martial 
is in any doubt as to whether a statement which it is proposed to 
make, is admissible or inadmissible as evidence, the most useful 
advice that can be given to him is first to use his common sense in 
judging whether the matter has any practical bearing on the question 
which he has to try, and then, if he thinks that it has, to receive it, 
unless he sees, or it is shown to him by the opposite side, that it is 
inadmissible by reason of any of the rules to which reference has 
been made above. 




12 - The Act next deals with the media of proof, i, e. t with the 
manner in which relevant facts should be proved. Certain facts, how¬ 
ever, are so notorious in themselves, or are stated in so authentic a 
manner in well known and accessible publications, that they require 
no proof. Of such a court may (s. 57) take judical notice, or, if it 
is itself ignorant on the subject, may inform itself withdut requiring 
formal evidence. Examples are Acts and proceedings of the legisla¬ 
ture, the accession and sign-manual of the Sovereign, certain official 
seals, the appointment of various officers, the divisions of time, the 
occurrence of public holidays, the geographical divisions of the world, 
the rule of the road,(and other facts of a like nature ; and r. 55 of 
the Rules of Procedure made for the Native Army under the Indian 
Articles of War (Act V of 1869) lays it down that the court may take 
judicial notice of all matters of notoriety, including all matters within 
the general military knowledge of the members, but not of any cir- 
cumstances'connected with the case under trial with which they, as 
individuals, may happen to be personally acquainted. Whoever 
wishes the court to take judicial notice of any such matter, must be 
ready to supply it, if required, with the necessary authority or book 
of reference. Again, no proof need (s. 58) be given of facts which 
are admitted. The provision is general, and is not apparently 


Mode of proof. 


Judicial notice. 


P. 232. 


tacts admitted 
need not be pro¬ 
ved. 



Ch. IV, 
§ 13 . 


But court-mar¬ 
tial cannot con¬ 
vict on plea of 
guilty without 
evidence. 

P. 224. 


Oral evidence. 


'Circumstan¬ 
tial not exclud¬ 
ed by direct evi¬ 
dence. 


Proof of con¬ 
tents of docu¬ 
ments. 


EVIDENCE. 

limited to civil proceedings; so that, in the extreme case of the 
accused admitting the charge and pleading guilty before an ordinary 
criminal court, his plea may be accepted and he may be sentenced ac¬ 
cordingly. But r, 36 of the Rules of Procedure above referred to 
expressly lays it down that, whether the accused pleads “ guilty ” 
or “not guilty", or whatever his plea may be, it is incumbent on 
the court-martial to investigate the charge, so that all the circum¬ 
stances connected therewith may be brought to light, and to record 
a finding on the sworn evidence produced before it. 

13 . All facts, except the contents of documents, may (s. 59) be 
proved by oral evidence, which must (s. 60) in all cases be direct, 
that is to say, must consist of a declaration by a witness that he per¬ 
ceived by his own senses the fact to which he testifies. It must not, 
h owever, be thought that the effect of this provision is to exclude 
circumstantial evidence: such a misapprehension can arise only 
from a confusion between the particular facts which are the grounds 
of an inference, and the inference itself. A thing is (s. ^ said to be 
“proved” when the court, after considering all the evidence before it, 
either believes it to exist or considers the probability of its existence 
so strong that a prudent man would act upon it; and, as has been 
shown above, the Act sets forth certain groups of facts among which 
the evidence affording the ground for inference must be shown to 
fall. The provisions now dealt with indicate how those facts should 
be proved, and in no way exclude indirect, in favour of direct, evi¬ 
dence. From the circumstances in which many crimes are com¬ 
mitted, it is obvious that direct evidence of their commission 
is rarely obtainable, and that reliance must be placed on circum¬ 
stantial evidence. Such evidence, instead of being inferior to direct evi¬ 
dence, is in some respects superior to it; for, as has been said, facts 
cannot lie, while witnesses may and too often do. But facts are apt 
to deceive, and a court ought not to convict on circumstantial evi¬ 
dence alone, unless it is satisfied, not only that the circumstances are 
consistent with the theory of the prosecution, but that they are incom¬ 
patible with any other reasonable conclusion than that the prisoner 
committed the offence charged against htm. 

14 . The contents of a document must (s. 6t) be proved either 
by the production of the document, which is called “ primary’ 
evidence, or by a copy or an oral account of the contents, which is 
called “secondary” evidence. Primary evidence is (s. 64) ordinarily 

required-, but this rule is (s. 65) subject to seven exceptions, the 

most important of which are (1) cases in which the document is in 
the possession of the adverse party, who must, as a rule, first be 
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given notice to produce it before secondary evidence of its contents 
can be given, and (2) cases in which certified copies of public docu¬ 
ments are admissible in place of the documents themselves. Certain 
classes of documents are (ss. 79-90) to be presumed to be what they 
purport to be ; but the presumption is always liable to be rebutted. 
Two sets of presumptions will sometimes apply to the same docu¬ 
ment. For instance, what purports to be a certified copy of a judi¬ 
cial record of evidence is produced. It must (s. 80) be presumed 
that the facts stated in the record itself as to the circumstances in 
which the evidence was taken ( e.g ., that it was read over to the depo¬ 
nent in a language understood by him) are true ; and it must (s. 86) 
be presumed that the copy is an accurate one. And, by art. 187 of 
the Indian Articles of War (Act V. of 1869), it is provided that any 
application, certificate, warrant, reply or other document, purporting 
to be signed by an officer in the civil or military service of the 
Government, shall, on production in any proceeding under those 
Articles, be presumed, until the contrary is proved, to have been 
signed by such officer.* When a contract, grant, or other disposi¬ 
tion of property is reduced to writing, the writing itself (or secondary 
evidence of its contents) not only is the best, but is (s. 91) tbe only 
admissible, evidence of the matter which it contains, save in certain 
exceptional cases. The object with which writing is used, is to per¬ 
petuate the memory of what is written down, and so to furnish per¬ 
manent proof of it; and, in order that the benefits of writing may 
not be lost, the law requiries that, where a document exists, the original 
should, if possible, be produced for inspection, and that, where it 
purports to be a definite settlement of a previous negotiation, it should 
be treated as final and subject to no variation by word of mouth. 

15 . The burden of proving the existence or non-existence of any 
fact lies (s. 101) on the side which wants the court to believe in its 
existence or non-existence, as the case may be, and which would fail 
if no evidence at all were given on the other side. Thus, if A is 
charged under art. 8 of the Indian Articles of War (Act V of 1869) 
with striking his superior officer B, it is for the prosecution to prove 
both that A struck B and that B was A’s superior officer ; for it is a 
first principle of the criminal law that a man should be regarded as 
innocent until he is proved to be guilty. In certain cases, however, 
the burden of proof is determined, not by the relations of the parties 
to the question at issue, but by presumptions. For example, where 
a person is accused of an offence, the burden of proving the exis- 

* Of. the provisions of s. 172 of the Army Act (44 & 45 Viet., c. 58), quoted 
in ch. I, § 6, on p. xxv, ante. 
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tence of circumstances bringing the case within any of the general 
exceptions in the Indian Penal Code (Act XLV of i860), * or within 
any special exception or proviso contained in any law appealed to in 
the particular case, lies on him. If, for instance, in the case given 
above, A admits that he struck B, his superior officer, but pleads that 
he did so by accident pure and simple, the burden of proving this in 
order to obtain the benefit of s. 80 of the Code will rest upon him ; 
for, if he fails to do so, the court is bound, by s. 105 of the 
Evidence Act, to presume that there was no accident. But this 
enactment should apparently be! taken to be modified, in so far as 
courts-martial are concerned, by the Rules of Procedure (Native 
Army) made under the Indian Articles of War, r. 36 of which 
requires such a court, whatever the plea may be, to investigate 
the charge, record evidence, and endeavour to discover all the 
circumstances connected with it. Again, art. 162 of the Arti¬ 
cles provides that the record of the finding of a regimental court 
of enquiry into the absence of a soldier if he does not afterwards 
surrender or is not eventually arrested, shall, have the legal effect 
of a conviction of desertion, thus enabling his property to be disposed 
of as if it belonged to a deserter, and, if he does surrender or is 
apprehended, shall, on his trial by court-martial, be presumptive 
evidence of the facts therein recorded, thus requiring the court- 
martial to regard such facts as proved unless and until they are dis¬ 
proved. Further, a court may <s. 114) presume the existence of any 
fact which it thinks likely to have happened, regard being had to the 
common course of natural events, human conduct and public and 
private business, in their relation to the facts of the particular case : 
as, for instance, that a person in possession of stolen goods soon 
after their theft is either the thief or the receiver, unless he can 
account satisfactorily for his possession ; or that an accomplice is un¬ 
worthy of credit, unless he is corroborated in material particulars. 
Another first principle of the criminal law is that every one must be 
presumed to know the law. This is not stated in the Evidence Act, 
but its recognition follows from the fact that s. 76 of the Indian 
Penal Code (XLV of i860) protects a person who errs through a 
mistake of fact, but not through a mistake of law. 

16 . All persons are (s. 118) competent to testify, unless the 
court considers that they are prevented from understanding questions 
put and giving rational answers by reason of their tender years, ex- 

* As to these and their application to Indian military law, Bee oh. Ill, 

§ 4, on p. cxiv, ante. 
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treme old age, bodily or mental disease, or any other cause of the 
kind* or unless, in criminal cases, they are themselves on trial. 
Race, creed, profession, social position, sex, age, special diseases or 
bodily defects, interest in the matter in dispute, relationship to the 
parties concerned, and so forth, have all, at different times, been 
regarded as grounds for disabling persons from giving evidence at 
all. It has, however, been shown by experience that a hard-and-fast 
rule of exclusion often shuts out a witness whose evidence would be 
of the utmost value; that it must be in the best interests of justice 
that the truth, by whomsoever spoken, should be known ; and that 
the reasonable thing to do with evidence coming from a suspicious 
quarter is not to exclude it, but to take it for what it is worth. The 
opposite theory has gradually been discredited, one ground of disa¬ 
bility after another has disappeared, and the last remnant of it was 
swept away by the provision (s. 120) that husbands and wives are 
competent to give evidence against each other. Now, therefore, objec¬ 
tion can be taken only to the credibility, but not to the competency, 
of a witness. In England the accused in a criminal case, who was 
until quite recently dumb, may now, since the passing of the Criminal 
Evidence Act, 1898 (6t & 62 Viet. c. 36), which of course, applies to 
courts-martial held in India under English military law, himself go 
into the witness-box, if he chooses, and give sworn evidence in his 
defence. But by virtue of s. 5 of the Indian Oaths Act, 1873 (X of 
1873), and s. 342 of the Code of Criminal Procedure, 1898 (Act V of 
1898), he is precluded from doing so in any ordinary criminal court ; 
although his mouth is not completely shut, as it was formerly in 
England, inasmuch as an unsworn statement may, under the latter 
provision, be made by him and taken into consideration by the court. 
And so it is in regard to trials by court-martial held under Indian 
military law ; for, although r. 8 of the Rules 0/ Procedure [Native 
Army) refers to “ a statement or evidence given by a person accused 
or suspected of an offence, ” the same rule lays it down that he 
“should not be authoritatively required to make any statement, ” and 
r. 7 in terms clearly distinguishes between the evidence of a witness 
and the statement of a prisoner. Any person but the accused is, 
therefore, a competent witness before an Indian court-martial. 
There are, however, various cases in which witnesses are ex¬ 
onerated or disabled from answering as to particular matters. In 
the first place, no judge or magistrate (s. 121) can, except on the 
special order of some court to which he is subordinate, be compelled 
to answer any question as to his own conduct in court as such judge 
or magistrate, although he may be examined as to other events 
19 
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which occurred before him in court. No person can (s k 122) be 
compelled to disclose any communication made to him or her during 
marriage by any person to whom he or she is or has been married; 
nor may such communications be disclosed in a criminal trial without 
the consent of the other person concerned, unless, of course, the case 
is one in which either of two married persons is accused of an 
offence against the other. Again, no person can (s. 123) give evi¬ 
dence derived from unpublished official records, such as the proceed¬ 
ings of courts of enquiry, except with the permission of the depart¬ 
ment concerned ; nor need any public officer (s. 124) disclose any 
communication made to him in official confidence, if he considers 
that the public interests would suffer by the disclosure. No magis¬ 
trate or police-officer can (s. 125) be required to state the source of 
his knowledge regarding the commission of any offence ; no revenue 
officer can be compelled to state whence he obtained any information 
as to an offence having been committed against the public revenue ; 
and professional communications between solicitor and client are, to 
a certain extent, protected (ss. 126—129). A witness cannot (s. 
123) refuse to answer a question as to a fact, relevant or in issue, 
simply on the ground that the answer will tend to incriminate him or 
to expose him to a penalty or forfeiture ; but no such answer is per¬ 
mitted to subject him to arrest or prosecution, or to be made use of 
in any criminal proceeding against him other than a prosecution for 
giving false evidence. And it may be added that, under art. 124 of 
the Indian Articles of War (Act V of 1869), no witness acting in 
obedience to a summons to attend a court-martial may, while pro¬ 
ceeding to, attending on, or returning from, such a court, be arrested 
under any civil or revenue process. During the proceedings a wit¬ 
ness, other than the prosecutor, ought not, except by special leave of 
the court, to be, present while not under examination, and, if when 
he is under examination any discussion arises in connection with his 
evidence, he may be directed to withdraw—see r. 65 of the Rules of 
Procedure (Native Army). The examination of a witness by the side 
on which he is called, is termed his “ examination-in-chief 
this is followed by his “ cross-examination ” by the other side; 
and then, if desired, by his “ re-examination ” by the first side. 
Both the examination-in-chief and the cross-examination must relate 
to facts in issue or relevant facts, but the cross-examination may relate 
to facts other than those with which the examination-in-chief was 
concerned. A person under cross-examination may also (s. 149) 
be asked questions to test his veracity, to discover his position in life, 
or to shake his credit by injuring his character ; but to the judge is 
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left the delicate (ask of deciding whether a witness is to be compelled 
to answer or not, and some rules are (s. 148) laid down for the 
guidance of the court in this connection. The re-examination must 
(s. 138) be, unless the court otherwise allows, directed to the ex¬ 
planation of matters referred to in the cross-examination ; and, 
if the court permits new matter to be introduced, the opposite party 
has a right to cross-examine on the matter so introduced. A person 
does not (s. 139) become a witness by the mere fact of producing 
a document in obedience to a summons, ’ and, unless he is called 
as a witness, he cannot be cross-examined. The important 
distinction between examination and cross-examination is that 
leading questions suggestingthe answers expected can be asked only 
in cross-examination; but the court may relax the rule in respect 
of matters which are of an introductory character, or are undisputed, 
or have been sufficiently proved. A witness may (s. 159) refresh 
his memory by referring to any writing made by him at or soon 
after the time of the transaction concerned, or to any such writing 
made by an y other person and read over by the witness at or soon 
after that time. And, where a witness turns out to be hostile, he may, 
with the leave of the court, be cross-examined and dealt with by the 
party who called him, just as if he had been cited by the other side 
(ss. 154-155-) The court may (s. 151) forbid questions which it 
considers indecent or scandalous, unless they relate to facts in issue 
or are indispensable for their proof. Questions that appear to be 
intended to insult or annoy may also (s. 152) be disallowed. A wit¬ 
ness may (s. 145) examined regarding previous statements made by 
him and reduced to writing, without such writing being shown to 
him or proved; but, before the writing can be proved for the purpose 
of contradicting him, his attention must be drawn to such parts of it 
as are to be used with that object. Every witness should be sworn in 
the manner prescribed by r. 66 of the Rules of Procedure above 
referred to, and the other instructions there laid down should be 
observed. The questions asked may be put directly without the inter¬ 
vention of the court, but the replies should, in order that altercation 
may be avoided, be addressed to the court, and not to the examiner. 
No particular number of witnesses is (s. 134) required for the proof 
of any fact,* and there is no rule as to the amount of evidence neces¬ 
sary. The law does not, and could not reasonably, require absolute 
certainty; for that is often unattainable. All that it does require 
(s. 3) is evidence on which a prudent man would be prepared to act. 

* Under English law there are exceptions to this rule ; under this Act there” 
are none—see Govind v. Narain (1875), 24 W.R., Cr M 18. 
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The question of the sufficiency of the uncorroborated evdence of an 
accomplice to support a conviction has been a topic of frequent and 
prolonged controversy. ‘ A distinct rule on the subject is now laid 
down by s. 133, which declares that a conviction is not illegal merely 
because it is based on the evidence of accomplices alone ; but it has 
again and again been held that such convictions are almost always 
unsafe, and the presumption that an accomplice is unworthy of 
credit, unless corroborated, is one of the examples given by s. 114 
of the presumptions which it is considered that practical experience 
justifies a court of law in making.* 

17 . The following brief recapitulation-! may enable an officer 
whose duty it is to assist at a court-martial, to do what it is very 
important that he should do, namely, to grasp the leading principles 
of the law of evidence and to understand its general scope and 
object. 

The law of evidence may be said to consist in the main of rules 
laying down— 

(1) what facts may be proved ; 

(2) how facts may be proved ; and 

(3) by whom facts must be proved. 

(1) As to what facts may be proved, the rules resolve themselves 
into this, that only facts which are themselves in issue (in the sense 
that the liability of the accused to punishment necessarily follows 
from their existence or non-existence), or which are relevant to facts 
in issue, may be proved. And in this connection it should be 
remembered that a statement by a witness of what he heard from 
someone else regarding a fact in issue is not, as a rule, relevant; 
that, subject to a few exceptions relating chiefly to the examination 
of experts and the comparison of handwriting and finger-impres¬ 
sions, opinions regarding a fact in issue are not relevant: and that, 
while the fact that the accused is of good character is always rele¬ 
vant, the fact that he has a bad character—by reason, for example, of 
a previous conviction—is usually irrelevant, save for the purpose of 
rebutting evidence of good character first offered by him. 

~*~See The Queen v. Elahi Bux (1866), 5 W. R., Cr. 80, where the subject 
was fully discussed. For later rulings, see The Queen-Emprees v. Gobardhan 
(1887) I L R 9 Alb 628, and Ramaswami Qonnden v. Emperor (1903), 
I. L. R.,'27 Mad. 271. As to the meaning of the word “accomplice,” see 
Ameer AH and Woodrofie’s Law of Evidence, , at p. 918. 

t To his recollection of the interesting lectures ot Dr. Blake Odgers, 
K. Q., i* the Inns of Court the author is largely indebted for this summary 
and the observations that follow it* 
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how facts may be proved is answerable 

thus. A fact admissible in evidence may be proved— - 

(a) by direct evidence (i. e* by the evidence of the person who 
saw the fact or otherwise perceived it with his senses), 
or 

(4) by circumstantial evidence (i. e., by the evidence of cir¬ 
cumstances from which the fact may be inferred or pre¬ 
sumed)., 

Evidence, whether direct or circumstantial, may be that— 

(r) of witnesses, in which case it is called oral evidence, or 
( d ) of documents, in which case it is called documentary evi¬ 
dence. 

And in each case the evidence may be either . 

(*) primary (consisting of the statement in the witness-box 
of the deponent himself, or the production for the inspec¬ 
tion of the court of the actual document relied upon), or 
(/) secondary (consisting of a report of a statement or a copy 
of a document). * 

But, subject to a few rigid exceptions, primary evidence is requir¬ 
ed, and secondary evidence may be given only in certain cases where 
primary evidence is not available ; for primary evidence is the best, 
and the law very reasonably requires the best evidence, whenever 
it can be obtained. No evidence which leads one to suppose that 
other and better evidence remains behind, should have any weight; 
for the production of such inferior evidence suggests that there is 
some secret or sinister motive for withholding the better and more 
satisfactory evidence. This rule, however, has no application to 
the difference between direct and circumstantial evidence, which 
is one not of degree but of kind, and direct evidence by no 
means excludes circumstantial evidence. Either or both may be 
tendered, and, indeed, the one is usually supplemented by the other. 

Under this head also fall the rules as to the manner in which a 
witness may be examined-in-chief, cross-examined, and re-examined, 
and the questions which may be put for the purpose of shaking his 
credit. “ Leading ” questions may be asked only in cross-examina¬ 
tion ; indecent or scandalous questions, and questions intended only 
to insult or annoy, should not be allowed ; but if a witness called 
by one side turns out to be hostile to it, that side may, with 
the consent of the court, cross-examine him and impeach his 
credit in the same way as if he had been called by the other side. A 
witness may refresh his memory by referring to any writing made 
at or soon after the time of the transaction concerned or (in the 
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of case an expert) by consulting a professional treatise. A witness is not 
excused from answering a question on the ground that he will, by doing 
so, incriminate himself; but no answer which he is compelled to give, 
can be proved against him in any criminal proceeding except a pro¬ 
secution for giving false evidence thereby. 

Objections to the admission of evidence should be decided as 
they arise, and ought not to be reserved until the stage of arriving at 
a decision upon the whole case is reached ; and, when they are raised, 
their exact nature ought at once to be ascertained. That is to say, 
where a piece of evidence is tendered by one side and the other inter¬ 
poses, the court should at once ascertain whether the objection is that 
the fact which it is desired to prove, is not a fact which the law allows 
to be proved (i.*., is not a fact in issue), or whether it is that the 
manner in which it is proposed to prove it is not that allowed by the 
rules of evidence. And, when in doubt as to the admissibility of a 
particular piece of evidence adduced by either side, the court had 
better declare in favour of admissibility rather than of inadmissibility ; 
since ** under the Indian Evidence Act, admissibility is the rule and 
exclusion the exception, and circumstances which under other sys¬ 
tems might operate to exclude, are, under the Act, to be taken into 
consideration only in judging of the value to be allowed to evidence 
when admitted.” * It is also very necessary, in deciding whether 
certain evidence is admissible or not, to look at the object with which 
it is produced and the matter which it is intended to establish ; for 
it may be admissible for one purpose, though totally inadmissible 
for another. 

(3) As to the question by whom facts are to be proved, the rules 
may, for the purposes of an Indian court-martial, be thus stated. Some 
facts are so certain and well known that judicial notice of them should 
be taken, and proof may be dispensed with altogether. Thus, a court 
is bound to take judicial notice of the existence of an Act of the legis¬ 
lature or of the rule of the road; and r. 55 of the Rules 0/ Procedure 
(.Native Army) goes somewhat farther than the Indian Evidence Act, 
1872, by declaring that a court-martial may take judicial notice of all 
matters of notoriety, including all matters within the general know¬ 
ledge of the members, although not of any circumstances connected 
with the case under trial with which they personally may be acquain¬ 
ted. Again, a court is bound to presume certain facts and regard 
them as proved unless and until they are disproved, such as, for 
example, the genuineness of a copy of an Act purporting to be pub- 

gee the judgment of JardineJ., in The Queen-Empress v. Mona Puna 
(1892), t h. R. 16 Bom. 661, at p. 668. 
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ed under the authority of the Government. And a court may 
presume certain facts and regard them as proved unless and until 
disproved, or may call for proof of them. It may presume the exis¬ 
tence of any fact which it thinks likely to have happened, regard 
being had'to the common course of natural events, human conduct, 
and public or private business, in their relation to the facts of a parti¬ 
cular case. Hence it is that a court is allowed to presume that a 
person in possession of property recently stolen and unable to ac¬ 
count for it satisfactorily is the thief or the dishonest receiver; that 
official acts have been regularly performed; that evidence which 
could be, but is not, produced, would, if produced, be unfavourable 
to the party withholding it; and that an accomplice is unworthy of 
credit unless corroborated in material particulars. 

Subject to these provisions as to dispensing with proof and mak¬ 
ing presumptions, the rule is that he who alleges a fact, must prove 
it, that is to say, that the burden of proving the facts necessary to 
establish the charge against an accused person rests on the prosecu¬ 
tion. An accused person is not required to prove anything in his 
defence until evidence sufficient, if unrebutted, to convict him, has 
been given. On the other hand, but really on the same principle, 
if the accused takes shelter under a general exception, <?.^., by plead¬ 
ing that he was justified in doing the act charged against him because 
he did it in the exercise of the right of private defence, the burden 
of proving the existence of circumstances bringing his case under 
the general exception rests upon him; for the court is directed to 
presume the absence of such circumstances, and the prosecution is 
not expected to anticipate the defence by attempting to prove a 
negative, 

18 . In conclusion, a few remarks may be useful on that aspect of 
the question on which no rules of evidence can throw any light. As 
has been admitted at the outset, no law can tell a judge whether to be¬ 
lieve a witness or not, or what inference to draw from the facts esta¬ 
blished to his satisfaction. But some suggestions on the subject may 
not be out of place. Apart from being honest and wishing to speak 
the truth, the whole truth and nothing hut the truth, in accordance 
with his oath/a person, in order to be’ a perfect witness, must be 
possessed of (a) a good memory, (b) the faculty of accurate obser¬ 
vation, (c) power to express himself properly, and (d) ability to 
distinguish between facts and inferences from facts. But a perfect 
witness is perhaps as rare as any other perfect specimen, and 
it is very important that a judge should bear this in mind. 
The downright liar is by no means the most difficult person to 
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deal with. On the contrary, the chances are that he will readily 
be discovered, and it is a comparatively easy matter, while it materi¬ 
ally simplifies a case, to be able to discard the evidence of such an 
one altogether and put it, so to speak, out of the record as totally 
unreliable. The witness who gives a conscientious judge most 
trouble, is the witness who fails in one of the directions indicated 
above : for, through so failing, the most honest person sometimes 
turns out to be an exceedingly bad witness, and the value of his 
evidence is not easily appraised. A good and retentive memory is the 
exception rather than the rule, and the vagaries of recollection are 
many and strange. Moreover, a person with an excellent memory for 
certain things sometimes exhibits a mind which is absolutely blank 
regarding others. One man remembers faces, but can seldom put 
names to them ; another remembers dates, but can never recall a lo¬ 
cality ; and so on. Again, it is surprising how unobservant many 
people are, and how, as in the case of memory, the faculty of observa¬ 
tion varies. When an ignorant witness is before a court, his inability 
to express himself intelligently and in appropriate language often pre¬ 
sents a difficulty ; and nothing can be more exasperating than the 
witness who continually mistakes an inference for a fact and states 
as a fact what turns out to be only an inference—possibly a 
most unjustifiable one. The evidence of such witnesses, imperfect 
though it be, may in reality prove very valuable ; it is impossible to 
put it aside ; but it is sometimes an extremely delicate task to attach 
to it just the proper weight. It will help a judge, and it ought to be 
his earnest endeavour, to remember such idiosyncrasies as these, to 
ascertain their existence, and to take them, if found to exist, into 
consideration. And a final word of warning may be added on the 
subject of flaws and discrepancies in the evidence produced. There 
are few trials in which the array of testimony is perfect, and, while 
the benefit of any real doubt must always be given to the accused, 
justice would fail in many cases if the presence of mere flaws or dis¬ 
crepancies were held to raise a doubt sufficient to entitle the accused 
to be discharged. Variations as to details are, indeed, by no means 
sure indications of a false case : on the contrary, when a number of 
witnesses come before a court and corroborate each other in every 
particular, there can be no doubt as to their having been tutored, and 
the suspicion that the story told by them may have been a pure con¬ 
coction is inevitable. It is the duty of the court in almost every case 
to sift the grain from chaff, to discover how far the witnesses are 
telling the truth and how much of their evidence is to be accepted, 
and to distinguish between discrepancies which are material, and 
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those which are immaterial and such as must be looked for in almost 
every trial. And let it be remembered that neither law nor common 
sense demands the standard of absolute certainty, the simple 
reason being that such a standard can rarely be attained. All that 
can be looked for is such evidence as establishes guilt beyond 
reasonable doubt ; in other words, such evidence as any prudent 
man in the everyday affairs of life and business would accept as a 
sufficient basis for his actions and decisions. 
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CANTONMENTS. 
CHAPTER V. 



SUMMARY OF THE LAW IN INDIA RELATING TO CANTON¬ 
MENTS, MUNICIPAL TAXATION OF MILITARY MEN, 
VOLUNTEERS, RESERVES, MILITARY WORKS, 

TOLLS, AND TRANSPORT. 

Cantonments. 

law generai^ nt Practically the whole of the law specially applicable to canton¬ 
ments in India is now to be found in a cansolidated form in the 
Cantonments Act, 1889 (XIII of 1889), the Cantonment Code, 1899, 
and the Cantonments (House-Accommodation) Act, 1902 (II of 
1902). The first mentioned of these repealed and has taken the place 
of all former Acts on the subject,* as well as various obsolete enact¬ 
ments relating, more or less indirectly, to military matters. The 
second contains a comprehensive set of supplementary provisions 
made for cantonments generally by the Governor General in Council 
in exercise of a wide rule-making power conferred by the Act <5f 1889 ; 
and these have entirely superseded a confused mass of disjointed 
orders, regulations and notifications, which, though often out of date, 
usually vague and imperfect, and sometimes altogether wanting in 
authority, had been allowed to remain uncancelled. The last deals 
with and settles the vexed question of the right of military men to 
have the first claim in cantonments to be accommodated in habitable 
houses, at fair rents, and under reasonable conditions. 

?W89 nmenti ^ The Cantonments Act, 1889, extends, of its own force, to every 
p 433 place in British India which has been recognised and set apart by 

metes and bounds, by or with the authority of the Government, as a 
military station to be occupied by troops. It does not attempt to 
define the word cantonment/’ which should, therefore, be construed 
in the popular seuse in which it is well understood in India, that is to 
say, as indicating a place in which troops are in fact regularly quarter- 

* To this statement there is one exception. In the Santhal Parganas of 
the Lower Provinces of Bengal there is still in force an old Regulation of the 
Bengal Code (XX of 1810Jwhich purports to subject to “martial law” persons 
attached to military establishments, and to provide for the better government 
of the retainers, dependents, and followers of the Army in garrisons, canton* 
ments and station military bazars. The Regulation was repealed by the 
Cantonments Act of 1889, which, however, does not—see s. 3 (2) of the 
Santhal Parganas Settlement Regulation (III of 1872, as amended by III of 
1899)—extend to the Santhal Parganas. The practical necessity for retaining 
such obsolete provisions in those Parganas—where there are no cantonments 
and no troops to quarter in cantonments—is not apparent, and it has been 
deemed unnecessary to reproduce them in Pt. II of this volume. 
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But, for the sake of administrative convenience, and as a means 
of removing doubt, should any arise, it provides (s. 4) that the Local 
Government, with the previous sanction of the Governor General in 
Council, may authoritatively define the limits of any cantonment and 
declare any place in which His Majesty's regular forces are quarter¬ 
ed, to be a cantonment for the purposes of the Act. And, on the 
other hand, power is taken (s, 33) for the Governor General in Council 
to excl ude, wholly or partially, from the operation of the Act any canton¬ 
ment or any part of a cantonment. The troops located in an area of 
this kind are themselves under military law ; but their followers are not 
so subject, and, although the military element predominates, the 
population to be dealt with is a mixed one. The difference between 
the conditions prevailing in cantonments and those in ordinary muni¬ 
cipal areas is obvious, and the two are, as a rule, advisedly kept apart 
and distinct, each of the local Municipal Acts in force forbid¬ 
ding the inclusion of a cantonment within the limits of a municipality 
without the consent of the Government of India. The distinction is 
also recognised by, for example, the Indian Electricity Act, 1903 (III 
of 1903), s. 40 of which provides that the powers and duties imposed 
on the Local Government in connection with the supply ot electrical 
energy to the general public shall, where a cantonment is concerned, 
be exercised and performed by the Governor General in Council. 
In a place primarily intended for the occupation of troops military 
considerations must, of course, be paramount, and in the interests of 
the soldier it becomes necessary to maintain a special law so as to 
bring the civilian also to a certain extent under discipline and control. 
This, therefore, is the main object of the Cantonments Act of 1889; 
but that Act also clearly recognises that there is much in common 
between cantonment and municipal areas, and it aims at assimilating 
the law for the two as far as possible. It also includes provisions 
designed to prevent any conflict of jurisdiction where, as sometimes 
happens, a cantonment is situated within a municipality. 

3 . In every cantonment there must, under s. 4 of the Act, be a 
cantonment authority and a cantonment magistrate, and by these 
agencies the general administration is carried on. The cantonment 
authority is ordinarily the cantonment committee, a body which is, 
as a rule, composed of the commanding officer of the cantonment, 
as president, the commanding officers of the regiments, quar¬ 
tered in it, a first class magistrate and justice of the peace, the 
head of the local police force, an engineer, and a sanitary 
officer, as members, with the cantonment magistrate as both member 
and secretary. If, however, such a committee has not been constitut¬ 
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ed, or, having been constituted, has ceased to exist or for any reason 
cannot be convened, the functions of the cantonment authority 
devolve upon the commanding officer alone. The cantonment 
magistrate is appointed and invested with magisterial powers by 
the Local Government under the provisions of the Code of Criminal 
Procedure, 1898 (Act. V of 1898), and in practice a military officer 
is, save in exceptionl circumstances and as a temporary expedient, 
selected for the post. Besides presiding in the local criminal court 
in his magisterial capacity, he is the chief executive officer, through 
whom all the orders of the cantonment authority are issued, and on 
whom the responsibility for seeing them properly carried out rests. 
And, now that military courts of request have, with the repeal of Act 
XI of 1841 and ss. 148 to 151 of the Army Act (44 & 45 Viet., c. 
58), ceased to exist, ss. 8 to 11 of the Act of 1889 provide for the 
establishment in each cantonment of a court for the trial of small 
causes, and for the appointment of the cantonment magistrate to 
preside in that court also. A cantonment magistrate, therefore, acts 
in a dual capacity, the one being purely executive and the other either 
judicial or quasi-judicial. In the former he is necessarily under the 
orders of the cantonment authority. When that authority is a can¬ 
tonment committee, he acts as the secretary, while the commanding 
officer is given the position of president, and the relations between 
the three are the ordinary relations subsisting in the case of any 
deliberative body, its head, and an individual member who is also its 
secretary. When, on the other hand, there is no cantonment com¬ 
mittee, the commanding officer becomes the cantonment authority, 
and the cantonment magistrate is, ipso facto , subjected more directly 
to his administrative control. But, apart from this altogether, it will 
be found that the cantonment magistrate is expressly declared by 
s. 17 of the Cantonment Code, 1899, as amended in 1902, to be the 
subordinate of the military officer commanding, apparently as such ; 
and there may be some danger of this subordination being misunder¬ 
stood and carried too far, especially when, as is practically always the 
case, the cantonment magistrate is himself a military officer of, it may 
be, comparatively inferior rank in the Army. It goes, of course, without 
saying that, qua a judge, a cantonment magistrate is independent of 
all control other than that exercised through the superior courts of law, 
civil or criminal, as the case may be; but this independence exists 
and is entitled to respect, not only when he is sitting on the bench 
trying a charge or hearing a small cause, but also whenever he is 
exercising a discretion vested by law in him alone. Thus, for ex¬ 
ample a cantonment magistrate may, under s. 210 of the Canton- 
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ment Cede, on receiving information that a person is the keeper of a 
disorderly house, issue an order calling upon him to show cause why 
he should not be excluded from the cantonment; and he is em¬ 
powered, “ after inquiring into the truth of the information received 
and taking such further evidence as he thinks fit,” to make the order 
absolute ‘'if satisfied that it is necessary for the maintenance of order.” 
Should a commanding officer he himself of opinion that these pro¬ 
visions ought to be put in force against a particular individual, he may 
very properly move the cantonment magistrate to action by com¬ 
municating that opinion to him; but, having done so, he ought 
obvi ously to do no more. The matter is, by the Code, at once taken 
entirely out of his hands and placed in those of the (cantonment 
magistrate, subject to a right of appeal to the district magistrate; 
and, if a cantonment magistrate were in such a case to proceed on 
the mere ipse dixit of a commanding officer without satisfying him¬ 
self thoroughly of the applicability of the section and the justice of 
the matter, he would be unworthy of his position. In such circum¬ 
stances the views of the commanding officer should be taken for 
what they are intrinsically worth, and for no more; and the 
cantonment magistrate should deal with them independent¬ 
ly in the first instance, just as the district magistrate should 
take them into consideration if and when he is appealed to. 
If, in a case of the kind alluded to, the commanding officer 
desires to assume the entire responsibility, then he should avoid 
s. 2io and pass an order of exclusion such as s. 211 enables him 
alone to pass, trusting to its being upheld on appeal by the general 
officer commanding the district. In a word, the subordination of 
the cantonment magistrate to the commanding officer which is con¬ 
templated by s. 17 of the Code, can be nothing more than subordi¬ 
nation in matters which are of a .purely executive character_be it 

executive from a military, or executive from a civil, standpoint_ 

and for which neither the Code nor the generall aw makes any pro¬ 
vision ; and only common sense combined with tact can be relied 
upon to enable both parties concerned to draw the line correctly * 

In connection with cantonment administration generally, the 
Government of India have lately appointed a military officer of 
standing and experience as a cantonment magistrate to be Inspect¬ 
ing Officer of Cantonments in India and ex-officio a Deputy Quarter- 
master General at Army Head-Quarters. The appointment is made 

* As to the Cantonment Magistrates’, DepaTrte^it g e rie r alTy,7ee^he"note7 
to s. 7 of the Cantonments Act, 1889, in Part II, on p. 441, post. Ifc i s ad . 
ministered in the Home Department of the Government of India. 
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entirely outside of the Act, and is not of a statutory kind; but it is 
not the less important on that account, and it is confidently expected 
that it will result in improving, and securing more uniformity in, the 
treatment of cantonments, and in placing their finances on a sounder 
basis. 

The civil police employed in a cantonment are drawn from the 
regular force in the district and form an integral part of the general 
police establishment of the Province.* Their administration is, 
therefore, vested (s. 12) in the district superintendent under the 
general control of the district magistrate. Soldiers, too, are employ¬ 
ed on quasi-police duties in cantonments, and are known as garrison 
police; bdt" tTfby ^continue to be military men subject to military 
control, and^lo not belong to the force recognised by the Act; nor 
are they police-officers in the ordinary acceptation of the term.f 
To all officials in cantonments proceeding, or in good faith intend¬ 
ing, to proceed, in the exercise of any of the powers conferred upon 
them by the Act, s. 31 extends the protection from liability to be 
sued which is given to judicial officers by the Judicial Officers' Pro¬ 
tection Act, 1850 (XVIII of 1850); and s. 29 declares that a judge 
or magistrate shall not be disqualified from trying an offence against 
cantonment law on the ground of personal interest merely because he 
happens to be a member of the cantonment committee concerned. 

4. In the interests of military discipline and the welfare of the 
troops, special restrictions are placed on the supply of spirituous 
liquors and intoxicating drugs in, or in the vicinity of, cantonments. 
It is (s. 13) an offence, punishable with fine and imprisonment, if, 
within a cantonment or a notified area round it, any one, not being 
an officer or a soldier, supplies an European soldier, or soldier s 
wife or Eurasian follower, with a spirituous liquor or an intoxicating 
drug without the written permission of the proper military authority 
in the cantonment. Further, the possession within such limits as 
aforesaid of more than one quart of spirituous liquor (other than malt) 
by any person subject to military law otherwise than as an officer or 
soldier, or by the wife or servant of any such person or of a soldier, 
except it be on behalf of the Government or for the private use of an 
officer, is (s. 14) similarly penalized, unless permitted by the p rope r 

* To this there might be an exception, if a cantonment area were included 
in a municipality in either the Punjab or the United Provinces of Agra and 
Oudh—see the notes to s. 12 of the Cantonments Act, 1889 (XIII of 1889), 
in Pt. II, on p, 444, post. But such a contingency need hardly be antici- 
pated—see § 5 below and the foot-note thereto. 

t But see ch. IV, § 5, ante , and the foot-note thereto on p. cxxxvii. 
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military authority. And any officer of the regular police may (s. 15) 
arrest, without a warrant or order from a magistrate, any person 
whom he finds committing an offence against these provisions, and 
may seize the liquor or drug in respect of which the offence has been 
committed. The matter is also dealt with in the various Excise Acts, 
and additional restrictions on traffic in liquor in cantonments are 
imposed by the Cantonment Code, 1899. 

5 . As regards taxation in cantonments, the intention of the Act 
of 1889 is that, although its imposition and incidence are left entirely 
to the Executive Government, its proceeds being credited to canton¬ 
ment funds and cantonment funds being vested in His Majesty along 
with the general revenues of India, it should nevertheless follow, as 
closely as the altered circumstances allow, taxation in municipalities 
in the same Province. Power is accordingly taken (s. 17) for the 
Local Government, with the previous sanction of the Governor 
General in Council, by notification to impose i.i any cantonment 
which is not included in a municipality, any taxes which can be levied 
in a municipality in the territories administered by that Local Gov¬ 
ernment, and to apply or adapt, for the assessment and recovery of 
such taxes, any municipal provision for the time being in force in the 
same Province. The Governor General in Council is further (s. 20) 
invested with discretion to prohibit the levy, in whole or in part, of 
any tax imposed in a cantonment, whether it be included within the 
limits of a municipality or not, and to exempt from cantonment 
taxation any persons or class of persons, and any property or class 
of property; and in the exercise of this power a number of" relieving 
notifications have see ch. i,§ 13 (26), ante —been issued. Munici¬ 
pal Acts almost always provide expressly against the inclusion, 
without the special sanction of the Government of India, of any 
military cantonment within a municipal area; but the Madras District 
Municipalities Act, 1884 (Mad. Act IV of 1884), and the Bombay 
District Municipal Act, 1901 (Bom. Act II of 1901), are exceptions 
*o the rule, and in Madras alone are to be found cantonment en¬ 
claves in the midst of municipalities* In the case of these also 
s. 20 of the Cantonments Act of 1889 applies, although the taxes 
payable are levied by the municipal corporations concerned ; but the 
matter can be equally well dealt with, and similar exemption can be 
secured, under the Municipal Taxation Act, i88r (XI of 1881)—see 
§11, post. For the sake of convenience however, and in order to avoid 
con fusion, it would seem t o be best to deal with all cantonments under 

* These are four in number, viz.., Cananore, Triohinopoly, Calicut, and 
Berhampore. 
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the Act of 1889, anc * to reserve the Act of 1881 for areas which are 
exclusively municipal: although, from a legal point of view, it is imma¬ 
terial which enactment is resorted to, s. 20 (2) of the Cantonments 
Act, 1889, providing that, where the area administered by a municipal 
corporation includes a cantonment, nothing in s. 4 or s. 5 of the 
Muriicipal Taxation Act, i88i,*shall apply to the cantonment area. 
The result is that only s. 3 of the Act of 1881 operates, and that 
section, dissociated from ss. 4 and 5, gives the Governor General in 
Council practically the same absolute power of exemption as s. 20 
of the Act of 1889.* It is often desirable, especially in connection 
with the collection of octroi or terminal taxes, that the committees 
of adjoining cantonment and municipal areas should co-operate and 
act in unison together. To meet such cases s. 38 of the North-Western 
Provinces and Oudhj* Municipalities Act, 1900 (U. P. Act I of 1900), 
provides that a municipal board miy, from time to time, concur with 
a cantonment authority in appointing out of their respective bodies 
a joint committee for any purpose in which they are alike interested, 
in nominating a chairman of the joint committee, in delegating to 
the joint committee any power which might be exercised by either 
the board or the cantonment authority, and in framing and modifying 
regulations as to the proceedings of the joint-committee and the 
conduct of its correspondence. Where any difference of opinion 
arises between a municipal board and a cantonment authority acting 
under such an arrangement, the decision thereon of the Commis¬ 
sioner of the division, if the municipality and the cantonment con¬ 
cerned are in the same division, or of the Local Government, if they 
are in different divisions, is declared to be final. Similar provisions 
are to be found in s. 37A of the Bengal Municipal Act, 1884 (Ben. 
Act III of 1884); s. 26 of the Ajmere Municipalities Regulation, 
1886 (V of 1886J; s. 27 of the Punjab Municipal Act, 1891 (XX 
of 1891); s. 32 of the Burma Municipal Act, 1898 (Bur. Act III of 
of 1898); s. 39 of the Bombay District Municipal Act, 1901 (Bom, 
Act III of 1901); and s, 23 of the Central Provinces Municipal Act* 
1903 (XVI of 1903). 

6 . By ss. 21 to 24 of the Act of 1889 provision is made for the 
creation on a legal basis, and for the custody and management by 
the cantonment authority, of a cantonment fu nd ; also for the acqui- 

* As to certain exemptions which have been allowed in favour of military 
subordinates in cantonments by an executive arrangement, see ch. I, § 13 (26), 
ante. 

t As to the designation of these Provinces and Oudli, see the foot-note 
to oh. II, § 2 , on p. xoviii, ante. 
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sition of property at the cost of that fund, and for the vesting of 
such property in the Crown along with the general revenues of British 
India. And, in order to remove difficulties felt in connection with the 
maintenance in cantonments of full and accurate registers regarding 
immoveable property, every cantonment is (s. 32) declared to be a 
sub-district for the purposes of the Indian Registration Act, 1877 
(III of 1877), while the provisions of the Transfer of Property Act, 
1882 (IV of 1882), regarding the compulsory registration of certain 
mortgages, leases and gifts, are at the same time made applicable. 

7 . Under s. 4 of the Hackney-carriage Act, 1879 (XIV of 
1879), whi ch is in force in the United Provinces, the Central 
Provinces, Burma, Assam, Ajmere, Coorg, and the Punjab, a 
Local Government may, subject to the orders of the Governor 
General in Council, make rules for the regulation and control 
of hackney-carriages in any cantonment situated in the territories 
administered by it; and, under s. 5 of the same Act, the oper¬ 
ation of any rules made in this behalf for a municipality may 
be extended to a neighbouring cantonment. As regards Bombay, 
Madras, and Bengal, the law on the subject ts to be found in 
Bombay Act VI of 1863, the Madras Hackney-Carriage Act, 1879 
(Mad. Act III of 1879) and the Calcutta Hackney-Carriage Act, 1891 
(Ben. Act II of 1891), respectively, each of these enactments being 
capable of extension to cantonments in the particular Province con¬ 
cerned. Moreover, a cantonment committee may, under s. 169 of 

the Cantonment Code, 1899, make by-laws to regulate the licensing 
of vehicles and animals kept for hire in a cantonment, and the rates 
which may be demanded for their engagement. Ss. 131 to i 4I of 
that Code also contain rules to regulate street-traffic and the driving 
of carriages in public. 

8 . An extensive power to supplement the statute-law by means 
of executive rules invested with full legal force is, by ss. 26 to 27 
of the Act of 1889, delegated to the Government of India. These 
rules, which are to be framed with the object of carrying out the 
general purposes of the Act and must, therefore, be consistent both 
with the letter and with the spirit of the law, are intended to deal 
wnh such ancillary matters as the occupation of land in cantonments 
the maintenance of cantonment registers of immoveable property’ 
the constitution of cantonment committees, the functions of canton’ 
ment officials, the keeping of accounts, the expenditure of money 

from cantonment funds, the abatement of nuisances, the prevention 
of overcrowding, the supervision of building operations, the use and 

management of burial,'burning and encamping grounds, the regula- 
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tion of trades and occupations, the protection from pollution of 
sources of public water-supply, the suppression of mendicancy and 
prostitution, the prevention of the spread of infectious or contagious 
disorders, the prevention and extinction of fires, the registration of 
births and deaths, and so forth. They can be made, and when made 
may be altered, only after what is known as previous publication, he., 
after publication for criticism in the, official Gazette, the lapse of an 
interval sufficient to admit of the receipt of objections or suggestions 
from persons likely to be affected, and due consideration by the 
Government of any criticisms submitted to it. It was mainly in the 
exercise of this rule-making power that the Cantonment Code, con¬ 
taining almost three hundred sections and dealing exhaustively with 
matters of the kind indicated above, was issued on the authority of 
the Governor General in Council in 1899. The Government of India 
of may also, under s. 25 of the Act, notify the extension, to all can¬ 
tonments or to any particular cantonment or part of a cantonment, 
of any enactment for the time being in force in a municipality in 
British India, subject to such modifications and restrictions (if any) as 
it may think fit to direct. The object is to apply to cantonment areas 
such useful provisions-—regarding, for example, $anitation--as are to 
be found in the various Municipal Acts. This power has been, and 
is being, very freely exercised, and the Cantonment Code itself con¬ 
sists largely of enactments thus extended and adapted. The health 
and discipline of the military occupants of a cantonment obviously 
cannot be secured, if breaches of cantonment regulations may be 
committed on the other side of the boundary ; and, in view of this 
consideration, a similar power, though restricted in the matter of 
adaptation, may (s. 28) be used in respect of areas immediately ad¬ 
joining cantonments. 

9. The question of legislating with the object of overcoming the 
ever-increasing difficulties experienced by military officers in obtain¬ 
ing suitable accommodation in cantonments was long under consider¬ 
ation. In the early days of the British dominion in India, the camps, 
stations, and posts of the field army gradually developed into canton¬ 
ments, where troops were regularly garrisoned. The areas so occu¬ 
pied were at first set apart exclusively for the military and intended 
for occupation by them only ; but, by degrees, non-military persons 
were admitted, land was taken possession ol by them, and houses 
were built under conditions laid down by the Government from time 

to time. These conditions were undoubtedly framed with the main 

object of rendering accommodation always primarily available for 
the military officers whose duties necessitated their residence within 
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^Wntonment limits. But, partly through laches and partly through 
ignorance, the instructions issued on the subject were not always 
consistent; frequently they were vague and inaccurate ; sometimes 
they were partially relaxed; and in certain instances, they were 
entirely overlooked or neglected. The results were considerable 
uncertainty of tenure and not a little friction and inconvenience, be¬ 
sides the constant risk of an appeal to the courts and litigation such 
that which led to the decision* that, subject to limitations proved in 
each case to have been expressly or impliedly imposed by existing 
Government orders, the ownership of houses in cantonments was 
absolute, and the military authorities had no right to appropriate 
them otherwise than in accordance with the regulations on the faith 
of which they had been built or purchased. The Bill which eventual¬ 
ly become the Cantonments Act, 1889, originally contained a set of 
provisions on the subject, insisting on the prior claim of military 
officers to occupy houses in cantonments and proposing that disputes 
as to the rent to be paid and the repairs to be executed should be 
referred to, and settled by, committees of arbitration. This part of 
the Bill, however, evoked considerable opposition, and it was decided 
to omit it and leave the matter to be dealt with by itself. A separate 
measure was consequently, but not till after many years of discussion, 
introduced in the Governor General’s Council in 1898, and it has, at 
last been passed into law as the Cantonments (House-Accommodation) 
Act, 1902 (II of 1902). The measure as framed for introduction 
was subjected to considerable modification by the Select Committee 
and in Council, and in the end a simple, practical, and reasonable 
enactment, the provisions of which explain themselves, was added to 
the Statute-book. I he Act is not of immediate general application, 
but becomes operative only in such cantonments or parts of canton¬ 
ments as may be specified by notifications issued after due considera¬ 
tion by the Local Government concerned with the previous sanction 
of the Government of India. On the application of the measure to any 
cantonment area, every house situate therein becomes (s. 5) liable to 
appropriation at any time for occupation by a military officer. All 
question of title to the land itself and of the property therein are thus 
avoided, and the Act stands on what was admitted, apparently on all 
sides, to be the paramount claim of the military authorities to insist 
upon houses in cantonments being, where necessary, made primarily 
available for occupation by the military officers stationed in them. 
Such an officer, if he cannot otherwise obtain suitable accommoda¬ 
tion, is (ss. 6-io) enabled to apply for the vacation in his favour of a 

* See Robinson v. Carey (1864), 1 1 0 d. Jur. (nTs^88, ’ ~ 
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Xf h- V, § 10 - tenement already occupied by a non-military person, and a similar 
right is secured for a regimental officer as against one in departmen¬ 
tal employ. At the same time, an option to require purchase out¬ 
right is (s, 14) allowed to the house-owner concerned in certain cir¬ 
cumstances; due provision is (s. 15) made for cases in which the 
tenant called upon to vacate a house holds it under a long lease ; 
and the terms of tenancy applicable to a military officer, in the ab¬ 
sence of a written agreement to the contrary, are (s. 16) exactly de¬ 
fined. Any difference of opinion as to the rent which may reason¬ 
ably be demanded for a particular house, or as to the character and 
extent of the repairs necessary to put and keep it in a habitable state, 
may (ss. 18-21) be referred to a committee of arbitration, on which 
the interests of both parties are suitably represented. And a valuable 
concession is made to landlords by the provision (s. 39) that arrears 
of rent may be withheld from the salary of a defaulting military officer 
and paid to the house-owner through the cantonment authority. The 
provisions of the Act generally, it should be explained, need be re¬ 
sorted to only in the case of houses built in cantonments before the 
1st October, 1899. For houses built thereafter s. 259 of the Can¬ 
tonment Code, 1899, lays down even more stringent conditions in 
order to secure them for the accommodation, not only of military, 
but also of civil, officers. It may here be added that the transfer of 
house-property in a cantonment must, under s. 23 of the Act of 
1902, be notified to the cantonment magistrate ; and that, whenever 
a civil court has occasion to sell any such property in execution of a 
decree or order, it should, on conferring the sale, send a copy of 
the sale-certificate to the commanding officer of the cantonment for 
information and communication to the proper authority.* 

10 . The Legislative Council of the Governor General has 
certain extra-territorial powers in that it can bind by its laws all Native 
Indian subjects of the King, wherever they may be, and all British 
subjects, as well as all servants of the Government of India, anywhere 
within the feudatory States of India; but its Acts cannot extend terri¬ 
torially beyond the limits of British India. At the same time the 
Governor General in Council has, in his executive capacity and as 
representing the British Crown, authority to acquire and exercise, 
within the territories of the Indian feudatories and of such adjoin¬ 
ing States as Nepal, powers of legislation and jurisdiction 
obtained by capitulation, agreement, grant, usage, sufferance, or 
other lawful means, extending to persons even though they are not 

* Express orders to this effect have been issued. See, e.g. y Calcutta High 
Court’s Circular Order No. 17, dated the 30ih June, 1857. 
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British subjects, and similar to those exercised by the Crown in 
foreign countries in pursuance of the Foreign Jurisdiction Acts and 
the Orders in Council issued thereunder. The necessary delegation 
and existence of these powers and jurisdiction is declared, and their 
exercise is regulated, by an Order of the King in Council recently 
passed and entitled the Indian (Foreign Jurisdiction) Order in 
Council, 1902. In the feudatory States generally the law that runs 
is that locally imposed by the ruling chief. But in numerous circum¬ 
scribed areas—principally cantonments and railway-lands—legislative 
functions and jurisdiction have from time to time been obtained by 
cession or otherwise, and for such places the Governor General in 
(Executive) Council makes territorial laws, either by applying and 
adapting Acts of the British Indian legislature, or by framing new 
and distinct codes. Thus the Cantonments Act of 1889 extends of its 
own force, as has already been stated, to all cantonments in British 
India ; whereas to certain places occupied by His Majesty’s forces 
in the feudatory States it has been applied (with the necessary modi¬ 
fications) by the Governor General in Council by means of executive 
notifications issued in exercise of the powers conferred on him by 
the Order of His Majesty in Council above referred to. The Act so 
applied is, of course, not operative as an Act of the Indian legislature, 
but as a law made by a totally distinct authority in the exercise of a 
very different power. In like manner rules and laws on the lines of 
the Cantonment Code of 1899, the Cantonments (House-Accommoda¬ 
tion) Act of 1902, the Military Lunatics Act of 1877, and so forth, 
have been made for cantonments in Native States by the application 
and adaptation to them of the provisions referred to as in force in 
British India. It is a well established principle of the law of nations 
that a ruler is understood to cede a portion of his territorial jurisdic¬ 
tion when he allows the troops of a foreign State to be stationed in 
his territories, so that in such circumstances extra-territorial privileges 
are secured for the troops concerned.* And thus it is that the re¬ 
quisite jurisdiction has been obtained by the British Government, in 
India whenever arrangements have been made for the quartering of 
any of His Majesty’s Forces in cantonment enclaves situated within 
the territories of an Indian feudatory. 

Municipal taxation of military men . 

11. Where a military man occupies property in respect of his 
office, he is in England exempt from the payment of all local rates. 

* Soe Wheaton’s International Law , ed. 3, §§ 95, 99 ; Phillimore’s Ditto 
ed. 3, vol. I, §.341 ; Hall’s Ditto , ed. 2, § 56 ; and Halleck’s Ditto , ed. 3, vol. I, 
ch. vii, §J25. 
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811 . But this is because his occupation in these circumstances is treated 
as occupation by the Crown, and the Crown is in England free, by 
prerogative, from the incidence of local rating. This position has, 
however, been almost entirely abandoned in India as regards municipal 
taxation by the passing of the Municipal Taxation Act, 1881 (XI of 1881). 
As shown in § 5 above, s. 20 of the Cantonments Act, 1889 (XIII of 
1889), provides for exemption from taxation in cantonments, the 
power conferred thereby being capable of exercise both as regards 
taxes imposed by municipal corporations in the exceptional cases of 
cantonments included within the limits of municipalities, * and as 
regards taxes imposed by the Government in ordinary cantonments 
not so included. There are, however, instances of military men being 
compelled to reside in municipalities and out of cantonments, and 
the Municipal Taxation Act, 1881, was enacted with the 
express object of removing the disadvantage under which such per¬ 
sons laboured as compared with their confrlrcs living in cantonments. 
The Act of 1881 tacitly admits the liability to municipal taxation 
both of military men and of the Government, and s. 3 then proceeds 
to declare that, notwithstanding anything contained in any other enact¬ 
ment for the time being in force, the Governor General in Council 
may, by an order in writing, prohibit the levy by a municipal corpora¬ 
tion of any specified tax payable— 

(а) by any person subject to military law who is compelled by 
the exigencies of military duty to reside within the limits 
of a municipality, or 

( б ) by the Secretary of State for India in Council. 

The measure, as at first submitted to the legislature, was considera¬ 
bly modified in its passage through the Council so as to protect 
municipal funds and provide against their suffering unduly through 
exceptions made under it. S. 4 of the Act, as passed, directs accor¬ 
dingly that, so long as an order prohibiting the levy of a municipal 
tax (other than a horse-tax) from a military man remains in force, the 
tax so interdicted shall be payable by the Government, the burden being 
thereby removed from the military man to the general tax-paying public 
and borne by the revenues of India. Where, on the other hand, the 
tax interdicted is in the first instance payable oy the Government, the 
principle that the Crown should be exempt from rating in respect of 
Crown property is maintained to this extent, that it is provided by s. 5 
that the Government shall be liable to pay to the municipal corpora¬ 
tion concerned, in lieu of the tax imposed, s uch sum (if any ) as an 

* There are only four such cases, those of Cananore, Triohinopoly, Calicut, 
and Berhampore, all in Madras, 
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officer appointed in this behalf may, having regard to all the circum¬ 
stances of the case, determine to be fair and reasonable. In pursuance 
of these provisions, all persons subject to military law, English or 
Indian, who are exclusively in military employ or belong to any 
department directly attached to the Army or to the military branch of 
the Public Works Department, and who are compelled by the exigen¬ 
cies of military duty to reside within the limits of a municipality, are 
now relieved of the payment of municipal taxes on salaries, pro¬ 
fessions, trades, callings, offices, or appointments, of municipal taxes 
on horses, mules, or ponies kept for military duty, and of municipal 
tolls leviable on roads or ferries in respect of animals or vehicles so 
kept. Warrant and non-commissioned officers and soldiers belong¬ 
ing or attached to, or connected with, the garrison of the town of 
Bombay and compelled by their duties to live within the Bombay 
Municipality, have also been specially exempted from the incidence 
of any municipal tax locally imposed on bicycles or tricyles belong¬ 
ing to and used by them. In all of these cases the liability devolves, 
as explained above, upon the Government. 

In connection with taxes imposed in respect of the occupation 
ol property, such as, for example, a water-rate, the question of liability 
has been raised where a rate is leviable in respect of a building which 
is allotted to a military man and which he is bound to occupy. In 
such a case the rate is, in the absence of a prohibitory notification, 
leviable in the ordinary way : if the occupation is beneficial, the 
military occupier will have to pay it ; but, if it is not beneficial and 
the real occupier is the State, as in the case of a public office, the rate 
will fall on the Government.* 

As regards the taxation of incomes, s. 5, clause (/), of the Indian 
Income-tax Act, 1886 (II of 1886), declares that the salary of every 
officer, warrant officer, non-commissioned officer, or private in the 
Army, who is not in an employment which, according to the ordinary 
practice, is held indifferently by military persons and civilians, and 
whose salary does not exceed Rs. 500 per mensem, shall be exempt 
from the tax on incomes leviable thereunder. And by s. 25 of the 
Indian Volunteers Act, 1869 (XX of 1869), provision is made for the 
exemption from horse-tax of mounted volunteers, while similar relief 
in respect of horses'which military men are required to keep, is ap¬ 
parently contemplated by the Municipal Taxation Act, 1881 <XI of 
1881), above referred to. 
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* As to certain exemptions in connection with water-rates wnioh have, by an 
executive arrangement, been allowed in favour of military subordinates resid¬ 
ing in quarters allotted to them in municipalities, see ch. I; § 13 ( 26 ), ante. 
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Volunteers . 

12. In the early days of the East India Company, the Company's 
servants and the Christian residents of their factories were required 
to serve in militia. By such militia was the old Fort William in 
Bengal more than once defended in the eighteenth century, and 
with the aid of European auxiliaries were the disasters which culmina¬ 
ted in the capture of Calcutta by Suraj-ud-Dowla in 1756 and the 
subsequent tragedy of the Black Hole, eventually retrieved. It was 
not, however, till 1820 that an Act of Parliament of that year (1 Geo. 
4, c. 99) enabled the Company to raise and maintain a corps of 
volunteer infantry ; and it was not till 1854 that a regular beginning 
was made by Lord Dalhousie in formally sanctioning the enrolment 
of a body of volunteers in the Straits Settlements, which were then 
under the Indian Government. During the Mutiny some three years 
later bands of Europeans and Eurasians formed themselves into military 
corps, and there is on record the highest testimony to the good work 
done by them at that critical period. Volunteer guards were raised, 
first in Calcutta, and then at Madras, Meerut, Agra, and Allahabad, 
and, when the Native regiments mutinied at the place last mentioned, 
the situation was actully saved by a hastily formed company of sixty 
artillery pensioners and one hundred volunteers. At the historic 
defence of Lucknow many of the posts were garrisoned by volun¬ 
teers, men who, though for the most part clerks unaccustomed to the 
use of arms, readily bowed to discipline and quickly acquired the 
rudiments of the art of war ; and the gallantry of the boys of the 
Martinibre School there is a matter of history. It was, indeed, 
out of the feeling of insecurity engendered by the Mutiny that the 
present auxiliary force may be said to have sprung into being in 
India, and to it may be directly attributed the passing of the earliest 
enactment of the Indian legislature on the subject, viz., Act XXIII 
of 1857. Under that Act the members of volunteer corps were made 
subject to the articles of war applicable to the European officers and 
soldiers of the Company; but the disappearence of those articles, 
along with the dissolution of the local British Army separately main¬ 
tained in India, soon necessitated further legislation. It was in con¬ 
sequence decided to repeal and re-enact the Act f of 1857, and the 
opportunity was taken to amplify and introduce certain other desir¬ 
able changes into the law. The Indian Volunters’ Act, 1869 (XX 
of 1869), was the result, and it remains in force at the present day 
with but a few modifications, which were introduced in 1896. The 
preamble recites the fact that “many loyal subjects of Her Majesty” 
had volunteered their services for the protection of life and property 
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e preservation of the peace, and had, with the sanction of the -Oh. 
Government, associated and enrolled themselves as military corps' 
under officers appointed to command them. Evidently, therefore, the 
inclusion of aliens in these forces was not contemplated, and the cir¬ 
cumstances which led to their formation are sufficient to show that 
they were intended to be, and always must be, European in character 
and composed of men of British descent, characteristics, and creed. 

In practice, consequently, they are recruited from the European and 
Eurasian population of India, and the Army Regulations , India , lay 
it down that only natural-born or naturalized British subjects of Euro¬ 
pean descent may be enrolled as volunteers, although in special cases 
Natives of India have been admitted as honorary members. The auxi¬ 
liary forces in India now comprise two port defence corps (including 
naval volunteers,artillery,and submarine mining engineers) for Calcutta 
and Rangoon ; eleven corps of cavalry or light horse in the planting 
districts of Behar and Assam, at Calcutta and Bombay, in Oudh and 
the Punjab, and at such centres as Allahabad and Cawnpore ; seven 
garrison artillery corps at Cossipore (near Calcutta), Madras, Bombay, 
Rangoon, and Karachi; seven companies of engineers, chiefly for 
the electrical works connected with port defences ; four companies 
of mounted rifles attached to infantry corps, and three separate corps 
of the same, such as the Northern Bengal Mounted Rifles, drawn 
from the planters of the Darjeeling Hills, the Terai, and the Duars * 
and thirty-seven corps of rifles, including some cadet corps. Every 
large railway undertaking has its rifles, comprising practically the 
whole of its European employes, and the organisation, efficiency, and 
value of these are of a very marked kind. Approximately and 
apart from the reserve, which is small, the whole body of volunteers 
is distributed as follows :—13,600 in Bengal (including the United 
Provinces, the Central Provinces and Assam); 11,000 in Madras and 
Burma ; 5,800 in Bombay ; and 2,100 in the Punjab and Baluchistan. 

Ihe total is thus approximately 3 2 >5°° nien, a number which undoubt¬ 
edly could, and no doubt would, be enormously increased in time of 
emergency ; for it has been estimated, on the figures of the recent cen¬ 
sus of 1901, that there are from 25,000 to 30,000 non-military Europeans 
and Eurasians in India, between the ages of 16 and 55 and capable of 
bearing arms, who are not now enrolled in the auxiliary forces. 
Latterly much has been done to improve the organisation, and more 
attention is now being paid to it. Larger grants are made for 
armouries, offices, equipment, and camps of exercise; wound and injury 
pensions and pensions to widows are allowed under certain conditions ; 
the capitation for mounted and artillery volunteers has been raised ; 
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the bestowal of the volunteer officer’s decoration and of the long- 
service medal has been extended to India; re-armament with the 
Lee-Enfield rifle is in hand; and an Inspector General of Volunteers 
has at last been appointed. 

13. Under s. 5 of the Act of 1869 corps of volunteers may be 
formed, with the sanction of either the Government of India or the 
Local Government, in any part of India (including Native States 
under the suzerainty of the British Crown), and the members of such 
corps are (s. 8) declared to be subject to English military law as 
officers, not as soldiers, in respect of all military offences committed 
by them whilst on actual military service, or whilst on actual duty. 
“ Actual duty ” is defined so as to cover periods spent on being trained 
or exercised, or in attachment to the regular forces, or in aiding the 
civil power. Any person enrolled as a member of a volunteer corps 
may (s. 13), except whilst on actual service or actual duty, quit the 
corps on giving the commanding officer seven days’ notice in writing, 
or without such notice, if the commanding officer is pleased to dispense 
with it. Arms, accoutrements, and ammunition supplied at the public 
expense must, of course, be (s. 15) returned when a volunteer quits 
a corps or is dismissed from it, or when a corps is disbanded. Naval 
volunteers need not (s. 16) serve or proceed on duty beyond the 

limits of the port, including the town and suburbs adjoining and the 
navigable rivers, channels, and fairways leading to it: and no other 
volunteer need serve or proceed on duty beyond the limits of the 
civil district or districts from which volunteers are enrolled for his 
corps. In the case of a declared actual or apprehended emergency 
the Governor General in Council may (s. 27) call out any corps of 
volunteers, or part of a corps, for actual military service within the 
limits given above, and the volunteers so called out remain on actual 
military service until the issue of a notification intimating that the 
emergency has passed. Any volunteer who, after being warned for 
actual duty other than drill or parade, »>, for service with the regular 
forces or in aid of the civil power, neglects, without reasonable 
excuse, to attend such duty, renders himself liable (s. i8\ on convic¬ 
tion by a general court-martial, to fine or dismissal. And a volunteer 
who neglects to attend drill or parade, or commits any minor military 
offence, may (s. 19) be tried and fined by a regimental court-martial, 
and in the event of his failing to pay any fine imposed by it, may be dis¬ 
missed by the commanding officer. No sentence passed on a volunteer 
by a court-martial can (ss. 9-12) be put into execution until after a report 
of the whole proceedings has been made to, and the sentence has 
been confirmed by, the Local Government, which is vested with power 
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to commute any such sentence into one of less severity, or to pardon 
the offender altogether; but in other respects courts-martial on volun¬ 
teers are governed by English military law. Under th e Army Regula¬ 
tions, India, volunteers may be honorary, as well as enrolled, the 
honorary class being intended to consist of persons who have served 
as enrolled volunteers and are permitted to keep their names on the 
rolls and to continue to wear the uniform of their old corps. Such 
members, however, are not subject to.military discipline ; they are 
excluded from all interference with the duties of the corps ; and 
they are no longer liable for actual duty. European pensioners of 
the regular Army are freely enrolled : “ apprentices,” on the other 
hand, ought not to be enrolled without the consent of their masters. 
Volunteer officers, when not on actual military service, are, by the regu¬ 
lations, not permitted to exercise military command over any of His 
Majesty’s other forces, and, even when on actual military service, they 
are not entitled to exercise any such command otherwise than as may 
be prescribed by military law or the .orders of the Governor General 
in Council. It may here be added that, as being an European force, 
volunteers rank next after the regular troops of the British Army. 

14. In England it is the duty of a volunteer, in common with 
the rest of His Majesty’s .subjects, to assist in the suppression of 
rioting and disorder when called upon by the civil authority to do so. 
In that event, however, he appears only as a citizen and in plain 
clothes ; for in England the civil authority is never entitled to order 
volunteers to act as a military body for the preservation of the pub¬ 
lic peace. The statute-law there is silent regarding the duty of a 
volunteer, as such, to aid in the suppression of civil disorder, and 
this is due, not to any inadvertent omission, but to the deliberate 
intention of the legislature. The Bill which' eventually became the 
Volunteer Act, 1863 (26 & 27 Viet., c. 65), originally contained a 
clause declaring the assemblage of volunteers in aid of the civil 
power to be “ actual service” rendering the corps subject to military 
law ; but the House of Commons was so opposed to the imposition 
of police-duties on volunteers that the clause was abandoned in 
committee. The defence of the realm from actual invasion was, in 
fact, the raison dUtrt of the movement in England, and to that it has 
been strictly limited. In India a volunteer is, by s. 128 of the Code 
of Criminal Procedure, 1898 (Act V of 1898), bound, like any other 
* male person,” to assist, if required by a magistrate or officer in 
charge of a police-station, in quelling a disturbance ; but a further 
and special obligation appears to have been imposed upon him as a 
volunteer. The Indian Act of 1869 expressly refers in the preamble 
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to “ the protection of life and property and the preservation of the 
peace” as constituting the objects with which volunteer corps had been 
formed. By s. 4 (2), as amended in 1896, a volunteer is declared to 
be on actual duty when he is serving in aid of the civil power ; if he 
is warned for such such duty and fails, without reasonable excuse, to 
discharge it, he becomes liable to the penalties fixed by s. 18 ; and 
s. 24 refers in terms to his powers in connection with the dispersion 
of assemblies and the suppression of breaches of the peace. What¬ 
ever, then, may be the liabilities of members of the auxiliary forces 
in England, it seems clear that in India they are bound to assist in 
the restorationjof order, if called upon to do so and in the absence 
of reasonable excuse ; but, as a matter of policy, they ought 
to be called out only when regular troops are not available or 
are not available in sufficient numbers. A magistrate may, 
under s. 130 of the Code of Criminal Procedure, 1898, call 
out volunteers by direct requisition on the officer commanding 
the unit ; but it is always preferable to address the officer (if any) 
commanding the station, and with him a volunteer officer, if him¬ 
self addressed, ought at once to communicate. A volunteer may, 
under s. 22 of the Act of 1869, disarm any person, not belonging to 
the Army, Navy, or Police, whom he meets armed in public in 
contravention of the law or without proper authority ; and volunteers 
generally are (s. 24) explicitly empowered to apprehend persons 
suspected of having committed, or of being about to commit, any 
offence against the State, and also to disperse unlawful assemblies and 
prevent disturbances of the public tranquillity. The means to be 
resorted to, and the amount of force to be used, in the latter connec¬ 
tion, have already been dealt with in an earlier chapter ; * and to the 
protection afforded by s. 132 of the Code of Criminal Procedure, 
1898, as there referred to, the Act of 1869 (s. 26) adds the provision 
that no suit or other proceeding may be commenced or prosecuted 
against any person for anything done in pursuance of that Act with 
out one month's previous notice in writing, or after tender of 
sufficient amends, or after the expiration of three months from the 
date of the accrual of the cause of action. 

15 . Under s. 28 of the Act, as amended in 1895, rules have 
been framed by the Government of India for ( a) the making 
of payments to, and the provision of transport and supplies for, 
volunteers called out on actual military service, and (6) the 
grant of pay, pensions, gratitudes, allowances, and rewards gen¬ 
erally ; and such rules may also be applied in favour of volunteers 
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called out by a magistrate in aid of the civil power. Every 
mounted officer and every mounted orderly of a corps of volun¬ 
teers, and every member of such corps belonging to a troop of 
cavalry in it, may (s. 25) keep one horse without being liable 

to pay any municipal or other tax imposed upon horses. And 

members of volunteer corps, when on duty or when proceeding 
to or returning from duty, are by the Indian Tolls (Army) Act, 
1901 (II of 1901), exempted from the payment of tolls on roads 
or at landing-place and ferries, while exemption has been secured for 
them from the restrictive provisions of the Indian Arms Act, 1878. 

Indian reserves . 

16 Under what is known as the Reserve system, soldiers 

are returned to private life on reduced rates of pay, but with the 

liability to be called upon to rejoin the colours in cases of emer¬ 
gency. The arrangement is one that combines both efficiency 

and economy ; but it was not till 1882 that it was introduced 
in England after the passing of the Reserve Forces Act, 1882 
(45 & 46 Viet, c. 48), and six years were allowed to elapse 
before the legislation necessary to admit of the example being 
followed in India was undertaken and the Indian Reserve Forces 
Act, 1888 (IV of 1888), was enacted by the Indian legislature. 
The system is, indeed, peculiarly well adapted to the circum¬ 
stances of the Native Army, largely recruited as it is from 

agriculturists who cannot conveniently absent themselves from 
their homesteads for long periods and are rather averse from 
doing so. Hence it is that, although the Native Army is 
technically a long-service one, the invalid pension being earned 
after twenty-one, and the ordinary pension after thirty-two, 
years’ employment, the majority of Native soldiers take advant¬ 
age of the opportunity given them of obtaining their discharge 
after three years, and short-service is, as a matter of fact, the 
rule. But although long-service does not suit the Indian agricul¬ 
tural classes, they are military in their instincts, and the offer of 
a reserved rate of pay, carrying with it no other liability than 
that of answering a summons for active service in case of urgent 
necessity, has proved to be most acceptable to large numbers of 
men, who would otherwise have, after only a few years in the ranks, 
finally severed their connection with the Army and the military 
profession. A Native soldier can, under the present regime, join the 
reserve after five years’ service, and in certain cases even after only 
three years in the regular Army, and a reservist may re-enlist at any 
time. There is this peculiarity in the system in India, that on 
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mobilisation reservists join the reserve, and not the service, batta¬ 
lions, it being thought better that the latter should go into the 
field as they stand after^sending unfit men to the depdts, and that 
the reservists should form the nucleus # of the additional or reserve 
battalions. The Indian reserves are now limited in numbers; but 
they are capable of very considerable increase, service in it being, 
as has been explained, extremely popular in this country. 

x Under the Act of 1888, the Indian Reserve Forces consist (s. z) 
of an active reserve and a garrison reserve, members of the former 
being liable (s. 3) to serve anywhere, and members of the latter in 
British India only. Power is taken (s. 4) for the Governor General 
in Council to make rules and orders for all matters relating to their 
organisation; * and, subject to such rules and orders, as well as (in the 
case of the garrison reserve) to the limitation of liability for service 
mentioned above, all persons belonging to it are (s. 5) liable to 
military law as if they belonged to His Majesty’s regular Indian 
forces. Provision is also made (s. 6) for the punishment, by a court- 
martial or by an ordinary criminal court, of any reservist who fails, 
without reasonable excuse, to attend^at any place at which he may 
be ordered to attend, or who fails to comply with any rule or order 
made under the Act, or who fraudulently obtains any pay or other 
sum contrary to any such rule or order. By art. 183 of the Indian 
Articles of War (Act V of 1869), every person belonging to the 
Indian reserves is, when called out for, or engaged upon, or return¬ 
ing from, training or service as an officer or soldier, given the benefit 
of all the privileges accorded by arts. 181 and 182 to persons subject 
to Indian military law: that is to say, no such reservist is liable to 
be arrested for debt under any process issued by, or by the authority 



of, any civil or revenue court or revenue-officer ; and neither the 
arms, clothes, equipment, accoutrements, or necessaries of any reser¬ 
vist in such circumstances, nor any animal used by him for the 
discharge of his duty, may be seized, nor may any part of his pay or 
allowances be attached, by direction of any civil or revenue court or 
of any revenue-officer in satisfaction of a decree or order enforce¬ 
able against him. The exemption from payment of certain duties 
or tolls is extended to reservists on duty by the Indian Polls (Army) 
Act, 1901 (II of 1901), just as it is extended to officers and men 

belonging to the army or militia reserve in the United Kingdom by 
s. 23 of the Reserve Forces Act, 1882 (45 & 46 Viet., c, 48)^ Re- 

* Rules were promulgated with a Special India Army Circular on the 10th 
September, 1888, and these, as subsequently amended, will be found in the 
volume of the new edition of the Army Regulations, India, which is entitled 
Regulations for the Indian Army Reserve. They have never been nor doe, 
the law require that they should be—published m the Gazette. 
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ervists also, it has been decided, enjoy the exemption in respect of 
arms which is secured for soldiers by notification under s. 27 of the 
Indian Arms Act, 1878 (XI of 1878); and there are other cases in 
which privileges are bestowed upon “soldiers” and to which the 
decision given under the Arms Act notification might be extended. 
Moreover, reservists would seem to be “public officers’* within the 
meaning of that expression as defined in the Code of Civil Procedure 
(Act XIV of 1882), and the privileges of the latter—see ch. I, § 13, 
ante —are, therefore, probably shared in by the former. When a 
reservist of the Native Army is sentenced by an ordinary criminal 
court to transportation or imprisonment for a term exceeding three 
months, the court should not omit to report the fact to the officer 
commanding the Reserve Centre concerned.* 

17. A reserve of officers is also maintained in India under re¬ 
gulations of a non-statutory character, which have but lately been 
revised. In accordance with these, four classes of persons are 
eligible for appointment to this reserve, namely, retired officers of 
the regular forces who are not liable to be recalled for further service, 
volunteer officers not on the unattached list, civil servants, and non¬ 
officials resident in India. Retired officers of the regular Army may 
be appointed field officers in the reserve up to the age of 45, 
captains up to the age of 40, and subalterns up to the age of 35, pro¬ 
vided always that they are not given higher rank than that held at the 
time of their retirement. Volunteers, civil servants and others may be 
commissioned in the reserve on the recommendation of the general 
officer commanding the district, if they have obtained certificates of pro¬ 
ficiency, or if they have been attached to regular regiments for not less 
than a month and have satisfied a board that they possess a certain 
amount of military knowledge. Subalterns and captains must be struck 
off the strength on attaining the age of 45, majors at the age of 50, 
lieutenant-colonels at the age of 55,'and colonels at the age of 57. 
Every officer borne on the reserve list is liable to be called upon for 

army service in time of emergency, and he may, with his consent but 
not otherwise, be employed thereon, at any other time, employment in 
either case being regimental, departmental, or on the staff. While on 
army service officers of the reserve rank with, but junior to, officers 
of corresponding rank in the regular forces ; and they are then en¬ 
titled to emoluments on the Indian Army scale, to travelling expen¬ 
ses from and to their homes, and to a final gratuity of three months’ 
pay and allowances. They are also admitted to the same advantages 

Express orders to this efteot have been issued. See, e.g., Calcutta High 

Court’s Circular Order No, 3, dated the 6th July, 1895, 
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as regard wound-pensions, batta, and compensation for losses as 
regular officers, while they are equally eligible to receive war 
medals and rewards; and it has lately been decided that, if they are 
employed under the Government and are called out for active service, 
they are to retain a lien on their civil appointments and count the 
period of their active service towards their civil pensions.. Uniforms 
they need not provide themselves with, unless and until their 
services are actually required. 

Military works . 

18 . The legislatures of most European countries have recognised 
that it is necessary that the Executive should be in a position to 
maintain, clear of buildings and obstructions generally, such zones 
of fire in the vicinity of works of defence as are essential to their 
defensive value under the conditions of modern warfare ; and in the 
United Kingdom very extensive powers have, with this object, been 
entrusted to the Secretary of State for War by the Works of Defence 
Act, i860 (23 & 24 Viet., c. 112). In India the absence of such an 
enactment has in the past been productive of serious difficulty and 
not a little danger, especially where bridge-heads and redoubts are 
situated in the neighbourhood of populous towns and the adjoin¬ 
ing land has become valuable for building sites. In such cases it 
has been found impossible effectively to restrain the erection of 
obstructions without the disproportionate expenditure of public 
money and the excessive interference with the rights of private pro¬ 
perty which are involved in proceedings for out-and-out purchase 
under the provisions of the Land Acquisition Act. In these cir¬ 
cumstances legislation has recently been undertaken in India, and 
the Indian Works of Defence Act, 1903 (VII of 1903), provides, on 
the principle adopted in France, for the definition, round defensive 
works, of concentric zones burdened with varying restrictions, and 
for the assessment and award of compensation for the damage 
caused to individuals thereby. The restrictio s contemplated range 
from the absolute prohibition of the making of any construction or 
excavation whatsoever in an inner zone, extending to a maximum 
distance of five hundred yards from the crest of the work to be pro¬ 
tected, to the direction that, within an outer zone or radius of not 
more than two thousand yards, no variation may be made in the 
ground-level, and no material shall be stacked or otherwise accumu¬ 
lated on the surface, save with the written approval of, and subject 
to conditions prescribed by, some military authority. The Act fol¬ 
lows the English Statute in the main; but it defers the commence¬ 
ment, in ordinary cases, of the work of demolishing existing obstruc- 
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tions the removal of which is deemed necessary or proper, until after 
the assessment and award of compensation, and it requiries that 
notices preliminary to the making of an award shall be issued to all 
concerned before the expiration of eighteen months (which may, with 
the sanction of the Governor General in Council, be extended to 
three years ) from the date of the original publication of a declara¬ 
tion of the need for imposing restrictions. It further departs from 
its English prototype in that, while the latter imposes in all cases 
restrictions of an absolute and unqualified character, the former merely 
indicates the nature of the restrictions that may be imposed, and limits 
the actual imposition to such restrictions only as are specified in the 
declaration above referred to. In the matter of compensation the 
provisions of the Land Acquisition Act, 1894 (I of 1894) are adapted, 
so that the interests of owners are safeguarded in the manner con¬ 
templated by the ordinary law which regulates the compulsory trans¬ 
fer to the State of property in land ; and a powerful guarantee against 
any reckless or unnecessary application of the measure is thus afford¬ 
ed by financial considerations. 

In connection with Imperial defence it may here be men¬ 
tioned that a measure on the lines of certain of the provisions in 
the Military Lands Acts, 1892 to 1900 (55 & 56 Viet., c. 43 ; 
63 & 64 Viet., c. 56), is contemplated by the Indian legislature, 
a Bill to provide means for facilitating and regulating artillery 
and rifle practice over lands, shores, and tidal waters, to 
prevent danger to the public therefrom, and to furnish compensation 
for any interference with private rights caused thereby, having lately 
been introduced in the Legislative Council of the Governor General. 
The Bill was published in the Gazette of India , 1904, Pt. V, at p. 89, 
and will be found in the Appendix, post , p. 637, 

19. The provisions of the various Acts in force regarding the 
regulation of buildings in municipalities rest mainly on the necessity 
for controlling building operations and insisting upon the mainten¬ 
ance of buildings with due regard to engineering and sanitary ex¬ 
igencies ; and the powers conferred on municipal committees with 
this object are always extremely wide and as a rule practically ab¬ 
solute. In the case, however, of buildings belonging to or in the 
occupation of the Government the same necessity can scarcely be 
said to exist; for the requirements in view are, as a matter of fact, 
invariably secured by departmental regulations and the advice of* 
experts employed to execute and supervise all public works. More¬ 
over, as regards works relating to Imperial defence, it is evident 
that, if direct control is to be exercised effectively by municipal 
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bodies, the right to inspect must be conceded; inspection must extend 
to the examination on demand of plans and records, which may be of 
a private and confidential character ; and secrecy, which is, for obvious 
reasons, an essential in these matters, must be sacrificed. The 
Government clearly could not be expected to permit designs for 
the improvement of its coast-batteries, magazines, or arsenals to 
become to all intents and purposes public property, merely because 
such designs have to be carried out within municipal areas in which 
the local law requires their submission to the municipal authorities 
and admits of extraneous and, it may be, arbitrary interference with 
them. The rule that the Crown must be named in an Act in order 
to be bound thereby, appears to apply, a fortiori , to Acts of the In¬ 
dian legislature. But, owing partly to the peculiar circumstances 
in which the Crown succeeded to the rights and liabilities of the 
East India Company, and partly to the vagaries and idiosyncrasies 
of different Indian draftsmen, the point cannot be said to be free 
from doubt; and, even if the rule were established, there are in 
the Indian Statute-book at least some Municipal Acts by which the 
Government is bound by necessary implication, if not by express 
reference. The Government Buildings Act, 1899 (IV of 1899), 
consequently declares that nothing contained in any law or enactment 
for the time being in force to regulate the erection, re-erection, con¬ 
struction, or maintenance of buildings, within the limits of a munici¬ 
pality shati apply to any buildings, used or required for the public ser¬ 
vice or for any public purpose, which is the property, or in the occupa¬ 
tion, of the Government, or which is to be erected on land which is 
the property, or in the occupation, of the Government. It then pro¬ 
ceeds to provide that reasonable notice of any building project which 
the Government intends to undertake, shall be given to the munici¬ 
pal committee concerned ; that the committee shall be allowed, sub¬ 
ject to suitable safeguards, to inspect the land and the plans; that 
any representation made by the committee shall be duly considered 
by the Local Government ; that the works shall be executed in 
strict accordance with the orders passed by the Local Government 
on such a representation ; and that every order so passed shall be 
liable, in the last resort, to revision by the Government of India. 
But from the scope of these provisions buildings which are connected 
with Imperial defence, or the plans or construction of which ought, 
’ in the opinion of the Government, to be treated as secret or confi¬ 
dential, are explicitly excluded. It may here be added that the 
Indian Factories Act, 1881 (XV of 1881), applies, by express refer¬ 
ence, to factories belonging to the Crown, and the word “factory” 
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s defined by it (as amended by Act XI of 1891) in wide terms. But 
s. 19 provides that, in case of any public emergency, the Governor 
General in Council or the Local Government may, by an order in 
writing, exempt any factory from its operation to such extent and 
during such period as may be thought fit * and this power could, if 
necessary, be used for the protection of arsenals and such like places. 
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20 . Military men and their baggage, and carriages and animals axemptiou 
belonging or attached to the Army, are exempted, by s. 143 of tie 
Army Act (44 Sc 45 Viet., c. 58), and s. 23 of the Reserve Forces Act, lavr - 
1882 (45 Sc 46 Viet, c. 48), from the payment of certain duties or 
tolls. Similar exemptions had been made by various enactments of 
the Indian legislature ; but these were found to be not exactly co¬ 
extensive with the exemptions secured by the paramount provisions 
of the English Statutes, and the Indian Tolls (Army) Act, 1901 (II of 
1901), was accordingly passed in order to consolidate and amend the 
Indian law on the subject and to remove any inconsistency between 
it and the English law, S. 3 of the Act of 1901 declares that officers 
and soldiers of the regular forces, volunteers, and reservists, when 
on duty or on the march, authorised followers, the families of officers, 
soldiers and authorised followers, and prisoners under military escort, 
shall be exempted from the payment of any tolls on embarking or dis¬ 
embarking at any landing-place, or on passing along any turnpike, road, 
or bridge, or on crossing any ferry, and the exemption of baggage, 
carriages and animals used for military purposes is at the same time 
provided for. Tolls on vessels transporting troops and their baggage 
are further (s. 4) declared not to be leviable • and it is enacted that 
all local authorities concerned shall, in addition to their duties in 
embarking or disembarking troops, perform and furnish all such 
reasonable services and accommodation as may be required by the 
Government, and shall receive payment for all such services and 
accommodation on such terms and for such periods as may, from 
time to time, be determined by the Government in consultation with 
them. Again, provision is made (s. 6) for the payment of 
compensation for any loss shown, to the satisfaction of the 
Government, to have been incurred owing to the operation of 
the Act, and power is, as usual, taken (s. 7) for the making 
of rules to carry out its purposes and objects. Finally, 
the demanding or receiving of any tolls in contravention of the 
Act is (s* 5) made punishable with fine not exceeding fifty 
rupees. 
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21 . The matter of transport and assistance to troops on the 
march is dealt with by several Regulations of the Bengal and Bombay 
Codes respectively, viz., by the Bengal Troops Transport and Travel¬ 
lers* Assistance Regulation, 1806 (Ben. Reg. XI ot 1806), the Bengal 
Troops Transport Regulation, 1825 (Ben. Reg. VI of 1825), and 
Bombay Regulation XXII of 1827; and certain isolated provisions 
on the subject are to be found in s. 5 of the Upper Burma Village 
Regulation, 1887 (XIV of 1887), s. 6 of the Lower Burma Village 
Act, 1889 (III of 1889), and s. 55 of the Angul District Regulation, 
1894 (I of 1894). But these enactments are for the most part 
somewhat antiquated, and the inadequacy of their provisions has long 
been felt. The impressment of transport has been sanctioned by 
established custom and actual practice in India, and it is a necessary, 
if not an altogether satisfactory, means of meeting military require¬ 
ments in times of emergency. But of the enactments mentioned 
above Bombay Regulation XXII of 1827 is the only one that ex¬ 
pressly recognises compulsion ; and hitherto impressment has been 
conducted irregularly on haphazard lines, and on a system—or rather 
want of system—that has occasioned considerable hardship to the 
individual owners of transport-animals and needlessly extravagant 
expenditure to the Government. That this is so has, naturally, 
become most apparent in the Punjab in connection with recent 
frontier wars and expeditions, and the Punjab Military Transport 
Animals Act, 1903 (Punjab Act I of 1903), is the first attempt at dealing 
with the matter logically and comprehensively. This enactment purports 
to provide for the periodical enumeration and registration in the Punjab 
of such animals as are fit or ordinarily used for purposes of military 
transport, for their compulsory acquisition in time of war, and for 
their impressment for hire at any time. Provision is made for the 
appointment of Transport Registration Officers (ss. 1-8), for the 
registration and branding, at the option of the owners, of animals 
capable of being used for military transport (ss. 9-10), and for the com¬ 
pulsory purchase, in the event of war or on mobilisation in prepara¬ 
tion for war, of such animals on payment ot 15 per cent, over their 
market-value and reasonable compensation (ss. 11-24). Finally, im¬ 
pressment for hire is legalised by the express enactment (s. 25) that the 
Local Government, or any officer generally or specially authorised 
by the Local Government, may, at any time and for such period and 
on such conditions as may be considered necessary or reasonable, 
impress for hire any animal other than an animal registered and 
branded under the provisions already referred to, The exemption 
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from liability to impressment thus secured was, it may be observed, 
intended to furnish an inducement to owners to come forward and 
offer their horses and cattle for registration and branding. The measure 
thus aims at securing in time of peace an organisation by means of 
which, when the necessity arises, transport animals will be found and 
obtained without due harassment to the people ; while it supplies a 
firm and equitable basis for operations in the future, and ought to do 
something towards alleviating hardship such as that suffered in the 
past. The Act has already been extended to the North-West Frontier 
Province, and its extension to British Baluchistan is probable. 
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INTERPRETATION 
CHAPTER VI. 

THE INTERPRETATION AND CONSTRUCTION OF 
LEGISLATIVE ENACTMENTS. 

All the legislative enactments with which this work is concerned, 
are written in the English language, and it is to be presumed that 
“ the King’s English " is used throughout. Consequently, the first 
and most important rule to be remembered is this, that the plain 
meaning of the words employed should, in the absence of any 
distinct indication of a contrary intention, be adhered to. Where 
the language is clear, there is no justification for looking outside 
the enactment itself and seeking to show that something different 
from what is actually said was in reality meant by the legislature; 
and it has been laid down by the highest authority, both in England 
and in India, that it is only where the phraseology is ambiguous that 
reference may be made to the previous state of the law, to the 
policy supposed to underlie the legislation in question, or to the 
proceedings connected with the passing of the enactment under 
construction.* The practice of quoting from the Statement of 
Objects aud Reasons with which a bill is always introduced in India, 
or from the report of the select committee to which the bill may 
have been referred for consideration, or from the speeches made 
in the course of the debates in the legislative assembly which passed 
the measure into law, is, therefore, one that is to be deprecated and 
should be discouraged. At the same time the fact remains that the 
framework and wording of Statutes are different from those of 
ordinary documents, and that the former cannot be construed only 
in the light of the rule just enunciated, or in precisely the same 
way as other literary compositions. In the first place, the inter¬ 
pretation of statutory enactments has been confided to the courts 
of law, and these have, in process of time, evolved a certain number 
of more or less elaborate and technical rules for guidance in the 
matter. To such rules the draftsman and the legislator alike must pay 
constant attention, and it follows that they must also be borne in 
mind by every person, be he a judge or a lawyer or a layman, who 
is construing a particular enactment. Secondly, in law, just as in 
any other branch of learning or study, many expressions have been 
invested with technical meanings, which are quite distinct from their 

* See Vagliano v. Bank of England (1891), App. Cas., 145 : Administrator - 
General of Bengal v. Premlal M.vllick (1895), L. R. 22 I. A. 107 ; I. L, R. 22 
Cal., 788 : Normdro Nath Sirkar v. Kamalbasini Dasi (1896), I. L, R. 23 Cal., 
563 : and J% Lyons & Sons v. Wilkins (1898), L. R, i Ch. 264. 
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popular meanings or from the technical meanings that may be 
attached to them in other connections. Thus the word “ ship ” has 
a nautical signification, and is understood by sailors to indicate a 
sailing vessel of a particular rig; but, in a popular sense, it covers any 
kind of vessel used in navigation and not exclusively propelled by oars ; 
and in this instance the legislative corresponds with the popular 
meaning. On the other hand, the word ‘heir” in English law refers only 
to the inheritor of real property, and thus has, in an English law-book, 
a much narrower significance, than when met, with anywhere else, 
In the third place, the experience of generations of draftsmen has 
resulted in the contrivance of a series of devices conceived with, a 
view, first, to shortening the language of statutory enactments by 
preventing endless repetition, secondly, to giving, as far as possible, 
uniformity, and with uniformity some certainty of interpretation, to 
legislative expression, and thirdly, to guarding against slips and 
oversights through importing by implication into every enactment a 
number of canons and definitions, which are of universal application, 
but might otherwise very easily be lost sight of. Finally, the position 
has been grasped by legislators also, and this has resulted in the 
passing of certain formal Acts dealing exclusively with the ordinary 
interpretation of statute-law. When, therefore, an Act of Parliament 
is being construed, frhe person engaged in construing it must have in 
mind the provisions of the Interpretation Act, 1889 (52 & 53 Viet., 
c. 63); when an Act of the supreme legislature in India, i.t of the 
Governor General’s Legislative Council, or a Regulation passed by 
the Executive Council of the Governor General in the exercise of the 
special powers conferred by the Government of India Act, 1870 (33 
Viet., c. 3), is in question, the existence of the General Clauses Act, 
1897 (X of 1897, as amended by I of 1903), should not be forgotten; 
and an Act of a subordinate legislature in India must be read subject 
to the rules set forth in the similar enactment passed in each instance 
by the local Council concerned,* The interpretation of Statutes, 
therefore, requires the continuous application of some technical 
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* See— 

(1) the Madras General Clauses Act, 1891 (Mad. Act I of 1891); 

(2) the Burma General Clauses Act, 1898 (Bur. Act I of 1898); 
j(3) the Punjab General Clauses Act, 1898 (Pun. Act I of 1898); 

(4) the Bengal General Clauses Act, 1899 (Ben. Act I of 1899). 

(5) the United Provinces General Clauses Act, 1903 (U. P. Act III of 

1903); and 

(6) the Bombay General Clauses Act, 1904 (Bom. Act I of 1904). 

All of these, exoepl the first, closely follow the provisions of the General 
Claiue* Act, 1897 (X of 1897), referred to above . 
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knowledge and skill, and it has, indeed, formed the subject-matter 
of exhaustive commentaries by such well known authorities as Dwarris, 
Maxwell, Hardcastle, and Thring. To some of these it will always be 
necessary to refer in cases of difficulty ; but an attempt will be made to 
set forth briefly in the following paragraphs the most important of the 
principles that have to be remembered, and the most familiar of the 
rules and definitions which are embodied in the special Acts above re¬ 
ferred to.* Throughout it will be necessary to recollect that general 
rules, principles, and definitions are being dealt with, and that in each 
instance the aspect of the case may be altered by an express direction, 
or even by an indication or implication gathered from the subject- 
matter or the context, to the contrary. And especially should it be 
remembered that “ a thing which is within the letter of a Statute is not 
within the Statute, unless it is within the intent of the legislature ’ as 
shown by the scope and scheme of the enactment under considera¬ 
tion, f In other words, an Act must always be construed secundum 
subjectam materiem . 

2 . In ordinary writing it is not unusual, but is rather regarded 
as elegant, to vary the language by the use of synonyms: in legal 
literature anything of the kind should be avoided, for the reason that 
a change of expression is apt to suggest the inference that a change 
of meaning may have been intended. In a properly drawn enact¬ 
ment, therefore, the same thing is invariably described by the same 
word, and the same phrase is, whenever possible, adhered to. An 
Act must be regarded as " always speaking ”: hence the use in 
modern drafting of the present tense and the indicative mood, and 
the reservation of “ shall” and “ may ? to indicate, respectively, what 
is imperative or mandatory on the one hand and permissive or direc 
tory on the other. “ Shall” is ordinarily the equivalent of “ must ” ; 
whereas “ may ” indicates that discretion is to be exercised. But a 
question sometimes arises as to whether the discretion conferred has 
been properly used; and where a duty—and more especially a public 
duty—is concerned, the courts deem it necessary to look into that 
question, and they not infrequently come to the conclusion that, in 
the circumstances, the person who might have done, but did not do, 
such and such a thing, was bound to do it. Per contra , it may be 
provided in an Act that a certain thing shall be done ; but the nature 

* In these paragraphs the abbreviation “ I. A.” will be used to indicate^the 
Interpretation Act, 1889 (52 & 53 Viet., c. 63), and the letters “ G, C. A.” to 
indicate the General Clauses Act, 1897 (X of 1897). 

f See the judgment of Manisfcy, J. in The Queen v. Bishop of Oxford (1889), 

23 Q* B. D., at p. 429 . 
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of the deed so ordered may be such that it would be unreasonable 
to attach fatal consequences to the omission to do it, and then the 
courts will hold that “ shall ” was intended to be merely directory. 
This is the only justification for, and the proper explanation of, the 
really inaccurate and misleading aphorism that, in law, “may” some¬ 
times means “ must ” and “ must ” occasionally means “ may.” Any 
company or association of individuals, whether incorporated or not, 
is a “ person ” in the eye of the law [I. A., s. 19 ; G. C. A., s. 3 (39)] ; 
and words importing the masculine are to be taken to include the 
feminine, while words in the singular include the plural, and vice 
versa [G. C. A., s. 13]. Here, as elsewhere, the general rule laid 
down may be affected by the subject or context, and there are cases 
in which, for example, it is clear that the word “ man ” could not 
have been intended to apply to a female as well as to a male* 
Distances should be taken to have been measured in a straight line 
on a horizontal plane, i.e. as the crow flies [I. A., s. J4; G. C. A., s. 
11]. And expressions used in notifications, orders, schemes, rules, 
forms or by-laws, issued under any enactment, should, unless there 
is anything repugnant in the subject or context, be construed as 
having the same meanings as in the enactment itself [G. C, A., s. 20]. 

3. The Ejusdem generis or Noscitur a sociis rule of construction 
is one of some importance and frequent application. Where several 
particular objects are enumerated in a series and the series winds up 
with a general expression, the generality of the concluding expres¬ 
sion will be held to be limited so as to cover only objects of the 
same kind {ejusdem generis) as those specifically mentioned before it 
For example, the words “ any other place,” occurring at the end of 
the phrase “ a gaming-house, betting-office, or any other place ” 
cannot be allowed to have the wide significance which they would It 
first sight seem capable of having, but must be held to embrace only 
other places which have something in common with gaming-houses 
and betting-offices f Another important canon of construction is 
embodied in the Latin maxim quoted on the margin. Where one 

thing is mentioned and another is not, it is to be presumed that the 

omission of the latter was intentional and express : in other words a 
categorical enumeration should be regarded as exhaustive. From 
this it follows and it is important that the fact should not be forgot 
ten-that there is never a right of appeal in respect of anythin-done 
or of any order passed, under a s tatutory enactment, unless the law 


* See Charlton v. Lings (1868) L. R. 4 C. P., 374, 

t See Powell v. Kempt on Park Racecourse Company <18971 I n 
C. A„ at pp. 289-290. 
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expressly confers such a right or explicitly includes it amongst others 
conferred. 

4 . With regard to the exercise of powers, the general rule was 
that, where a power was conferred or a duty was imposed, a single 
exercise or performance exhausted the power or discharged the'duty, 
as the case might be. But it is now provided, as regards Acts of 
Parliament, that any statutory power or duty conferred or imposed 
may be exercised from time to time as occasion requires [ 1 . A., s. 32 
(i)]. In India the corresponding enactment—G. C. A., s. 14 —is 
confined to powers conferred on the Government; so that, where an 
Indian enactment gives a private person authority to do a particular 
thing, it ought to contain such words as “from time to time,” if the 
continuous or repeated exercise of the power is contemplated by it. 
Every power distinctly given carries with it all the subsidiary powers 
necessary for its exercise. A power to issue notifications, orders, 
rules, or by laws under an Indian enactment includes a power to 
amend, vary, or rescind any notifications, orders, rules, or by-laws 
so issued (G. C. A., s. 21]. Similarly, every power of appointment 
given by an Indian enactment implies the existence of the further 
power of suspension or dismissal ; and persons may be appointed 
either by name or by virtue of office [G. C. A., ss. 15, 16]. 

5 . In Indian legislation, words which refer to acts done, extend 
also to illegal omissions, while the word “act,” when used with refer¬ 
ence to an offence or a civil wrong, includes a series of acts; and 
“ offence” means an act or omission made punishable by any law 
for the time being in force [G. C. A., s. 3 (2) (37)]. Where an offence 
is constituted by two or more different enactments, the offender may 
be prosecuted and punished under either or any of them; but he 
cannot be punished twice for the same offence [I. A., s. 33 ; G. C. A., 
s. 26]. Imprisonment in India may be rigorous or simple, t, c. y with 
hard labour or without it; and the word, when used without any 
qualification, means either one or the other, according to the pleasure 
of the court passing sentence [G. C. A., s.3 (26)]. When a fine is im¬ 
posed under any enactment or statutory rule or by-law, then ss. 63 
to 70 of the Indian Penal Code (Act XLV of i860), and the provisi¬ 
ons of the Code of Criminal Procedure, 1898 (Act V of 1898), for 
the recovery of fines, at once become applicable. Under s. 63 of the 
former, fines, when unlimited by law, must not be excessive ; under 
ss. 64 to 66, imprisonment (which may be rigorous, if the offence is 
punishable with rigorous imprisonment, and, if not, must be simple) 
may be awarded in default of payment of fine; if the offence is 
punishable with impriionment, the term in default must not exceed 
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one-fourth of the maximum fixed ; and, if the offence is not punish¬ 
able with imprisonment, the term in default must not exceed two 
months where the substantive line imposed does not exceed 50 Rs, 50, 
four months where the fine imposed exceeds Rs. 50 but does not 
exceed Rs. 100, and six months where the fine imposed exceeds Rs. 
100. Under ss. 68 and 69 imprisonment awarded in default must 
terminate as soon as the fine is paid, and it must be reduced pro¬ 
portionately on payment of any part thereof. Under s. 70 a fine may 
be recovered at any time within six years from the date of the 
sentence imposing it, or, if the offender is under the sentence liable 
to imprisonment for a longer period than six years, then at any time 
before the expiration of that period ; and the death of the offender 
does not discharge from liability any of his property legally liable 
for his debts. As to recovery, ss. 386 and 387 of the Code of Cri¬ 
minal Procedure, 1898, provide that a court passing sentence of fine 
may issue a warrant for the levy of the amount by distress and sale of 
any moveable property of the offender ; and that the warrant may be 
executed anywhere within the local limits of the court’s jurisdiction, 
and elsewhere, if endorsed by the District Magistrate or the Chief 
Presidency Magistrate, as the case may be. And recovery may be 
effected irrespectively of whether imprisonment has been awarded 
and suffered in default of payment; for imprisonment in default is 
intended as a punishment for non-payment, not as a satisfaction 
and discharge of the amount due. 

Where provision is made—as, for example, by s. 27 (4) of the Can¬ 
tonments Act, 1889 (XIII of 1889), or s. 283(1) of the Cantonment 
Code, 1899— for the infliction of a daily fine for a continuiug breach 
of an enactment or statutory rule, it is a mistake to construe it as 
enabling a court to pass a sentence directing that, in addition to any 
other punishment then inflicted, the person convicted shall pay so 
much for every day on which he may subsequently persist in the 
breach. Such a sentence would be bad in law, for the obvious reason 
that it would purport to inflict a penalty for an offence before its 
commission.* 


6. Ordinarily a “ day ” means a period of twenty-four hours 
running from midnight^ midnight, or, in other words, a Monday or 
a Tuesday ; and this is apparently always the meaning when the ex¬ 
pression “ clear day ” is used. But the word, standing alone, may 
indicate simply a period of twenty-four hours, and such was the signi- 
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* See In re Limbaji Tulsiram (1896), 1. L. R., 22 Bom. 766 ; also the Queen 
Empress v. William Plummer (1897), I. L. R. 22 Bom. 841. 
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ficance attached to it in a recent case in which a ship was insured 
u for thirty days after arrival in port.” The vessel was found to have 
been tied up in dock at 11-30 a. m. on the 2 nd August, and it was 
held that the period covered by the policy expired at 11-30 a.m. on 
the 1 st September following.* * * § 

Where a particular number of days (not expressed to be “ clear 
days”) has to be reckoned, the English rulef is that the first should 
be excluded and the last included. And practically the same canon 
is laid down in India by s. 9 of the General Clauses Act, 1897 , where 
it is enacted that, “ in any Act of the Governor General in Council 
or Regulation, it shall be sufficient, for the purpose of excluding the 
first in a series of days or any other period of time, to use the word 
‘ from, ’ and, for the purpose of including the last in a series of days 
or other period of time, to use the word ‘ to So in England, 
where an accident policy of insurance was granted “ for twelve calen¬ 
dar months from November 24 , 1887 , ” it was held to cover an ac¬ 
cident which took place on the 24 th November, 18884 

Where, on the other hand, a period of “ clear days ” has to be 
computed, the rule is to exclude both the first and the last. Thus, 
if a person is on a Monday given “ four clear days’ notice ” to pro¬ 
duce a document in court, it will not be necessary for him to produce 
it before the following Saturday ; whereas, if he is given only “ four 
days' notice” he must comply one day earlier, i. e ., on the Friday. 
At the same time the subject-matter or context may require the word 
“ day” to be construed as signifying a “ clear day f as, for example, 
where it was provided that a resolution passed at one meeting of a 
company should be confirmed at another meeting held “at an interval 
of fourteen days” (or “of not less than fourteen days”); or where 
a summons was made “ returnable in not less time than fourteen days 
from the day on which it was served.”§ A useful and practical test 
in such cases is that said to have been laid down by LordTenterden,^f 
namely to reduce the time to one day; and that was the test 
applied to the facts in one of the cases just referred to. 

* g ee Cornfoot v. Royal Exchange Insurance Company , L. R. [1903], 2 K. B. 

363. ^ 1 , 

f Cf. 0. lxiv, r. 12, of the Buies of the Supreme Court in England. 

£ See South Staffordshire Tramways Company v. Sickness and Accident As¬ 
surance Association (1891), 1 Q. B. 402 ; also Goldsmiths' Co. v. West Metropo¬ 
litan Railway Co. { 1903), 52 W. R. 21. ^ 

§ See In re Railway Sleepers Supply Company (1885), L. R. 29 Ch. V. 205 ; 
also McQueen v. Jackson (1903), 72 L. J. K. B., 606. 

H Referred to in the first of the two cases cited in the preceding foot-note 

at p. 207. 
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It may be added that, as a general rule, the law does not take 
cognizance of fractions of a day; and this canon is referred to in 
the notes to r. 9 of the Rules of Procedure (Native Army)* * * § There¬ 
fore, where an Act expressed so as to come into force as soon as 
assented to was not in fact assented to till late on the 10th August, 
1872, it was nevertheless held to have become operative as soon as 
the clock had struck twelve on the night of the 9th idem.j* But there 
is an exception to this rule where ther^are at stake conflicting rights 
between subject and subject for the determination of which it is ne¬ 
cessary to ascertain actual priority, or where it is otherwise obviously 
expedient to show which was the earlier of two events. Thus, where 
information was laid against a person, and he was convicted, of 
having on the 21st October kept a dog without a license, and it was 
proved that he took out a license on that very day, but after he had 
learnt that the revenue officers had discovered his default, it was held 
that the conviction was right.:f 

Where a court or public office is closed on the day, or on the last 
day, on which a particular act or proceeding must be done or taken, 
the act or proceeding is to be considered as duly done or taken if it 
is dons or taken on the next day afterwards on which the court or 
office is open [G. C. A., s. 10].§ In England and Scotland Green¬ 
wich mean time, and in Ireland Dublin time, is taken to be referred 
to in Statutes—see the Statutes (Definition of Time) Act, 1880 (43 & 
44 Viet., c. 9); but there is no such provision in respect of legisla¬ 
tion in India, and the actual local time must, therefore, be looked to. 

7 . The mere repeal of an enactment is not retrospective, and 
does not affect the previous operation of the law repealed, or any¬ 
thing done, or any right or liability acquired or accrued, or any pro¬ 
ceedings commenced, under that law. A repealing clause does its work 
once for all, and may itsefrbe repealed with safety the moment after 
its enactment: for such a subsequent repeal is not, per se y sufficient 
to revive the matter originally repealed [I. A., ss. ir, 38; G. C. A., 
ss. 6, 7]. Where an enactment is repealed and another is passed to 
take its place, all references in other enactments to the one repealed 
are to be construed as referring to the corresponding provisions 
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* See, too, Lester v. Garland (1808), 15 Ves. 248 ; 10 R. R. 68. 

t See Tomlinson v. Bulloch [1879], 4 Q. B. I). 230. 

J See Campbell v. Strangeways'{\Hll) f 3 C. P. D. 105. 

§ The same principle seems to be generally recognised in England, although 
the Interpretation Act, 1889, contains no provision on the subject. See 
Sambasiva Chari v. Ramasami Reddi (1898), I. L. R., 22 Mad., 179, and the 
English cases there cited. 
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which have replaced it; and all appointments, notifications, orders, 
schemes, rules, forms, or by-laws, made or issued under the repealed 
enactment, are, so far as is consistent, to be kept alive and regarded 
as if they had been made or issued under the new one, unless and 
until they are in due course superseded or cancelled [I. A, s. 38 ; 
G. C. A., ss. 8,24]. 

8. In England, an amending Act usually refers in general terms to 
the Act to be amended, and then proceeds to lay down the new rule 
to be enacted : in fact, it deals with an existing Statute as if it were 
part of the common law. But in India the almost invariable practice 
in drafting is to make textual amendments for actual incorporation 
in the letter of the law to be altered ; as, for instance, by directing 
that such words shall be omitted from, or added to, or substituted 
for, a particular passage in an existing Act or Regulation. This 
is, indeed, the method adopted in England in the exceptional case 
of the amendments regularly made in the Aimy Act (44 & 45 Viet., 
c. 58) by the Annual Acts from time to time passed by Parliament 
in order to continue the principal Act in force. A textually amen¬ 
ding clause, it is submitted, also does its work once for all, and its 
subsequent repeal will not have the effect of restoring the original 
text of the enactment dealt with. It is otherwise, no doubt, where 
the amending Act takes the form of an independent enactment; 
as, for example, where it is provided that such and such a section shall 
be read subject to a certain modification. Here, if the modifying 
clause be repealed, there remains no authority for making the 
modification, and the result is that the original effect of the provision 
referred to is restored, 

As a corollary to this, it may be added that every reference to 
an Indian enactment should be understood as referring to the enact¬ 
ment as it stood in the Statute-book on the date of the reference. 
Thus, if the Indian Articles of War, being originally Act V of 1869, 
were alluded toon, let itbe said, the 1st January, 1895, the amend¬ 
ments incorporated in the text of those Articles by the amending 
Acts XII of 1891 and XII of 1894 must be read into them for the 
purposes of the reference ; and it is wholly unnecessary, although 
it may sometimes be convenient, to cite the amending legislation. 

9 . Formerly it was the practice to prefix to every Act a recital 
or inducement setting forth, often at considerable length and some¬ 
times with much circumlocution and minuteness, the reasons for 
the measure and the circumstances attending its enactment. This 
practice has fallen into desuetude ; many of the tedious and tauto¬ 
logical preambles to the older Statutes have been expressly repealed; 

it I I ;ld 
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and it is customary nowadays to make the introductory paragraph do 
little, if anything, more than repeat the long title and predicate the ex¬ 
pediency of the passing of the law. In these circumstances the impor¬ 
tance of the preamble to an Act has almost completely disappeared ; 
but, such as it is, it is part of the enactment, and its existence cannot 
be altogether ignored for purposes of construction. As to this, u the 
true rule seems to be that the preamble must not be resorted to for 
the purpose of controlling the enacting clauses, either by restricting 
the scope of them, or enlarging it, and cannot be relied on, unless it 
is in itself clear and precise in meaning and there is some ambiguity 
in the enacting clauses which may be cleared up by it.” * The 
question has also been raised how far the marginal or side-note, which 
is regularly annexed to each section of an enactment, is or is not part 
of the enactment. Here, again, there has been a change in practice ; 
for, whereas, prior to the year 1850 in England and before the passing 
of Act XV of 1854 in India, bills were passed into law without side- 
notes, which were left to be added subsequently by a clerk or secre¬ 
tary, in more recent times side-notes have invariably been included 
in the drafts of all bills as introduced, and have remained in them 
during their passage through the legislature. On the other hand, 
these marginal notes are left severely alone by the legislature ; such 
a thing as a motion for the amendment of one of them is unknown ; 
and in the latest edition of the Statutes Revised , which has been 
published “ by authority ” in England, they have been very freely 
dealt with by the editors. The example thus set has been followed 
in Part II of this volume ; for it is now settled law that the note on 
the margin is not an integral part of the section, although, possibly, 
when the construction is doubtful, it may be referred to as a con¬ 
temporaneous exposition of the meaning, f 

10 It is a well 'established rule in England that the Crown is 
not bound by a Statute, unless it is expressly or by necessary implica¬ 
tion named therein, but that, on the other hand, it may claim the 
benefit of any statutory provision. It would seem to have been 
assumed that in India the Legislative Council of the Governor 
General has had delegated to it the power of Parliament to bind 
the Crown ; for s. 24 of the Indian Councils. Act, 1861 (24 Sc 25 
Viet., c. 67), declares that no law or regulation made by it 
“ sha11 be deemed invalid by reason only that it affects the 
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prerogative of the Crown.” Prinia facie, therefore, the rule that 
the Crown must be named in an enactment before it can be regarded 
as bound by its provisions, applies in India. But doubts have been 
thrown on the point by the Indian legislature itself, or rather by the 
vagaries of its draftsmen ; for, whereas, for example, s. 19 of the 
Indian Factories Act, 1881 (XV of 1881), provides that that Act 
“ shall apply to factories belonging to the Crown,” s. 2 of the Land 
Acquisition (Mines) Act, 1885 (XVIII of 1885), ^oes out of its 
way to declare that, “ except as expressly provided by this Act, 
nothing in this Act shall affect the right of the Government to any 
mines or minerals.” Moreover the position in India is somewhat 
complicated owing to the fact that the Government succeeded a 
trading company; whence a distinction has been drawn between 
acts done by it in the exercise of what may be called sovereign 
powers, and acts done in the conduct of an undertaking which 
might be carried on by private individuals without having sovereign 
powers delegated to them.* No doubt, the Secretary of State for 
India in Council may, under s. 65 of the Government of India Act, 
1858 (21 & 22 Viet., c. 106), be sued as a body corporate, and all 
persons may have and take against him the same remedies and pro¬ 
ceedings as they might have had or taken against the East India 
Company. But the prerogative right of the Crown under considera¬ 
tion seems to be quite independent of this liability of the Secretary 
of State to be sued, and the view now prevailing tends to favour the 
application of the English doctrine. Nor can there be so much 
room for doubt where military proceedings are concerned, since in 
them the Government must, as a rule, be acting in the exercise of 
sovereign powers. 

11. There remain a number of general definitions of certain 
expressions which are of constant occurrence in legislation, and 
with these it is proposed to conclude this chapter. 

(1) All references in an Act of Parliament to the King, or Queen, 
or to the Crown, are to be construed as referring, not only 
to the Sovereign reigning at the time of the passing of the 
Act, but also to the Sovereign for the time being [I. A., 
s. 30]. And practically the same rule of construction is laid 
down by the Indian provision that the expression “ Her 
Majesty” or “ the Queen ” includes Her Successors [G. C 
A., s. 3 (23)]* The Sovereign is thus, in legal phraseology, 


* See Secretary 0 / State for India v. Hari Bhanji (1882), I. L. R., 5 Mad. 
273, and the cases there cited, 
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interpretation. 

a corporation sole, which never dies. The title “ Emperor 
of India was conferred upon the Sovereign by the Royal 
Titles Act, 1876 (39 Viet., c. 10), and the proclamation 
issued thereunder on the 1st January, 1877,* and it ought, 
in strictness, almost invariably to be used in India. For the 
proclamation alluded to directs that, so far as conveniently 
may be, on all occasions and in all instruments, wherein 
His Majesty’s style and titles are used, save and except all 
charters, commissions, letters patent, grants, writs, appoint¬ 
ments, and other like instiuments, not extending in their 
operation beyond the United Kingdom, the following addi¬ 
tions shall be made to the style and titles appertaining to the 
Imperial Crown of the United Kingdom and its Dependen¬ 
cies, that is to say, in the Latin tongue in these words : 
Indite Imperator, and in the English tongue in these words: 

Emperor of India.’ Further, by the Royal Titles Act, 
1901 (1 Edw. 7, c. 15), His Majesty was empowered, with 
a view to the recognition of the British dominions beyond 
the seas, by proclamation to make such addition to the 
style and titles appertaining to the Imperial Crown of the 
United Kingdom and its dependencies as he might think 
fit: and now, in pursuance of that Statute, the full style 
and titles of the present Sovereign are—“ Edward the 
Seventh, by the Grace of God, of the United Kingdom 
and Ireland and of the British Dominions beyond the Seas 
King, Defender of the Faith, and Emperor of India.” 

1 British India” means all territories and places within His 
Majesty’s dominions which are for the time being governed 
through the Governor General of India or through any 
Governor or other officer subordinate to the Governor 
General of India; and “ India ” covers British India and 
also any territories of a Native Prince or Chief under the 
suzerainty of His Majesty exercised through the Governor 
General of India or through any Governor or other officer 
subordinate to the Governor General of India [I. A., s. 18, 
clauses (4) (5); G. C. A., s. 3, clause (7) ( 27 )]. The settle¬ 
ment of Prince of Wales Island, Singapore and Malacca 
were, in pursuance of the Straits Settlements Act, 
_i 866 J *9 & 30 Viet., c. 115), transferred to the control 


‘See Gazette of India, 1877, PCI, p, 16 . The proclamation appeared at 

the tuned the Dellu Assemblage of 1877, and was indeed the occasion for 
the convention of that assemblage by Lord Lytton, the then Viceroy 
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INTERPRETATION. 

of the Colonial Office, and so ceased to be parts of 
British India. On the other hand, the settlement of 
Aden and such of its dependencies for the time being 
(inclusive of the villages of Shaikh Othman, Imad 
and Hiswa, the Island of Perim and Little Aden) as are 
administered by the Governor of Bombay in Council, have 
been declared to be an integral portion of British India— 
see s. 2 of the Aden Laws Regulation, 1891 (II of 1891). 
Tribal territory on the border, over which the British 
Government exercises political control, is probably within 
the definition of t( India,” though, of course, not within 
that of “ British India/' A British protectorate, or area 
within the sphere of British influence, is similarly not a 
part of the King's dominions; but it is interesting to note 
that, for the purposes of the Army Act (44 & 45 Viet., c. 
58), such an area is now included within the meaning of the 
expression u colony”, as defined by s. 190 of that Statute 
as recently amended by the Army (Annual) Act, 1904 (4 
Edw. 7, c. 5). The territories for the time being admi¬ 
nistered by a Local Government are known as a ‘ ‘Province” 
[G. C. A., s. 3 ( 43)0 

(3) The expression “ Scheduled District ” means a “ Sche¬ 
duled District ” as defined in the Scheduled Districts 
Act, 1874 (XIV of 1874); that is to say, any of 
the territories mentioned in the first schedule to 
that Act and any other tract to which the Secretary of 
State in Council may, from time to time, have declared 
the provisions of the Government of India Act, 1870 
(33 Viet., c. 3), to be applicable. The Indian Statute- 
book has, from an early period, contained “ deregulationi- 
sing ” enactments, that is to say, enactments barring, wholly 
or partially, the application in the more backward and 
less civilised parts of the country of the ordinary law, 
which was at first contained in the old “ Regulations ” 
of the Bengal, Madras, and Bombay Codes. These 
enactments took varied and sometimes extremely com¬ 
plicated forms, so much so that, in the course of time, 
doubts arose as to what laws were in force in the different 
“ deregulationised ” tracts : and the main object of the 
Scheduled Districts Act of 1874 was to provide a method 
of resolving such uncertainty by means of authoritative 
notifications to be issued by the Executive Government, 
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The Act takes power for the Government to declare what 
enactments are, or are not, in force in a “ Scheduled 
District," and also to extend to a “ Scheduled District," 
with or without modifications or restrictions, any enact¬ 
ment in force in any part of British India. It further 
provides for the appointment of officers to administer a 
“Scheduled District V in accordance with special instruc¬ 
tions, and to settle its boundaries. 

The most completely deregulationised areas of all are 
the Scheduled District of Angul (including the Khond- 
mals) in Orissa; the Chittagong Hill Tracts in the Lower 
Provinces of Bengal; and that part of the Scheduled 
District of Hazara in the North-West Frontier Province 
which is known as Upper Tanawal. In these areas no 
enactment, whatever be its extent-clause, is to be deemed 
to be in force, unless and until it is expressly extended 
thereto by means of a special notification in the Gazette.* 
Almost as completely deregulationised are the Shan 
States of Upper Burma and the Scheduled Districts of 
British Baluchistan, the Santhal Parganas in the Lower 
Provinces of Bengal, and the Pargana of Spiti in the 
in the Punjab. In none of these places is any enactment 
—even although it purports to extend to “ the whole of 
British India," like the Currency Conversion (Army) Act, 
1899 (XIX of 1899) or “to all persons and places for 
whom or for which the Governor General in Council has 
power to make laws," like <f^-King Thebaw's Act, 1895 
(XX of N i 895 ),—to be deemed to, be in force, unless it is 
expressed by ^special mention oLwAl place to extend 
thereto, or unless it is. expressly extended thereto under 
the power conferred by s. 5 of the Scheduled Districts Act, 
1874, or by any\ other special enactment for the time 
being in force.f Hence it is that, for example, s. 1 (2) of 


* See a. 3 of the Angul District Regulation, 1894 (I of 1894); s. 4 of the 
Chittagong Hill Tracts Regulation, 1900 (1 of 1900); and fi- 3. of the Hazara 
(Upper Tanawal) Regulation, 1900 (II of 1900). 

t As to the Shan States, which are not a Scheduled District, see s. 10 of 
th4 Burma Laws Act| 1898 (XIII of 1898), Until the passing of that Act the 
whole of Upper Burma was partially deregulationised. 

As to the other places here mentioned, all of which are Scheduled Districts, 
see s. 3 of the British Baluchistan Laws Regulation ' 90 (I of 1890); s. 3 of 
the Santhal Parganas Settlement Regulation (III of , aH amended by III 
of 1899) ; and s. 14 of the Spiti Regulation, 1873 (I of 1873). 
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the Indian Works of Defence Act, 1903 (VII of 1903), de¬ 
clares that that Act “ extends to the whole of British India, 
including British Baluchistan, the Santhal Parganas and 
the Pargana of Spiti.” As regards the remaining Sche¬ 
duled Districts—of which there are many, chiefly in 
Assam, the Andamans, Aden, Ajmer-Merwara, Coorg, the 
North-West Frontier Province, and Burma,—the operation 
of the ordinary law is barred in them in varying degrees, 
but in none completely. 

(4) The expression “ Government of India “ means the Governor 
General in Council, or, during the absence of the Gover¬ 
nor General, the President in Council, or the Governor 
General alone, as regards the powers which may lawfully 
be exercised by them or him respectively [ G. C. A., s. 3 
(22) ]. Ordinarily the executive government of India is 
carried cn by the Governor General and his Council; but 
provision is made by s. 12 of the Government of India 
Act, .800 (39 & 40 Geo. 3, c„ 79), for the unavoidable 
absence of the Governor General ; and there are certain 
circumstances in which the Governor General can act 
alone or even in supersession of his Council—see s. 23 of 
the Indian Councils Act, 1861 (24 & 25 Viet., c. 67), and 
s. 5 of the Government of India Act, 1870 (33 Viet., c. 3). 
As to the style “ Viceroy,” which is frequently applied 
to the Governor General, see the note to s. 39 
of the Government of India Act, 1833 (3 & - 4 Will. 
4, c. 85). 

(5^ By the expressionLocal Government ” is meant the person 
or peTsOhs “ authorised by law" to administer executive 
government in the part of British India in which the enact¬ 
ment containing the expression operates ; and it includes 
a Chief Commissioner as we|l as a Governor in Council 
or a Lieutenant-Governor [G. C. A., s. 3 (29)]. 

(6) Where reference is made in an Indian enactment to 

“ Government ” or u the Government,” it should be 
construed as including both the Government of India and 
the Local Government concerned [G. C. A, s. 3. (21)], 

(7) In India the expression “local authority” is used to indicate a 

municipal committee, district board, body of port commis¬ 
sioner^ ->ther authority legally entitled to, or entrusted 
by the v^vernment with, the control or management of a 
municipal or local fund [G- C. A., s. 3 (28)]. A canton- 
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ment committee is the local authority probably most 
familiar to military men. 

(8) In legal documents, whether commercial or not, the primary 

meaning of “ month ” always has been, and still is, a lunar 
month of 28 days*; and so it was with Acts of Parliament 
passed before 1851, But in all later Statutes, and also in 
all Indian enactments and statutory rules and orders, the 
word indicates a calendar month [13 & 14 Viet., c. 21, s. 
4; I. A., s. 3; G. C. A„ s. 3 (33)]. S. 12 of the 
Prison Act, 1898 (61 & 62 Viet., c. 41 )* provides that the 
word “ month ” in any sentence of imprisonment passed 
after the uth August, 1898, shall, unless the contrary is 
expressed, be construed as meaning a calendar month. 
Consequently references to months in sentences passed 
in accordance with the English Rules of Procedure issued 
under the Army Act must now be read as referring to 
calendar months. “ Year” means a year reckoned accord¬ 
ing to the British calendar, as opposed to a ‘‘financial year,” 
which begins on the 1st April [I. A., s. 22 ; G. C. A., s. 3 

09 ) ( 59 )]- 

(9) Property is of two kinds, and these are distinguished in 

Indian law as “ moveable ” and “ immoveable,” the for¬ 
mer corresponding with the personal, and the latter with 
the real, property known to English lawyers. “ Immove¬ 
able property” includes land, benefits to arise out of land, 
and things attached to the earth or permanently fastened 
to anything attached to the earth ; while “ moveable pro¬ 
perty ” means property of every other description [G. C. 
A., s. 3 (25) (34)]. 

(10) Expressions referring to “ writing” are to be construed as 

including references to printing, lithography , photography, 
and other modes of representing o t reproducing words in 
a visible form [I, A., 1889, s. 20; G. C. A , s. 3. (58)]. 
The expression “ sign,” with its grammatical variations and 
cognate expressions, includes the mark of a person who 
cannot write his name [G. C. A., 1897, s. 3 (52)]. 

(11) The words “ oath ” and “ affidavit include affirmations or de¬ 

clarations in the case of persons by law allowed to affirm or 
declare instead of swearing [I. A., s. 3; G. C. A,, s. 3, 
( 3 ) (36)]. 
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(12) The expression “ document ” includes any matter written, 

expressed, or described upon any substance by means of 
letters, figures, or marks, or by more than one of those 
means, which is intended to be used, or which rnay be 
used, for the purpose of recording that matter [G. C. A., 
s. 3 ( 16 )]. 

(13) The expression “registered/' used with referrence to a 

document, means registered in British India under the 
law for the time being in force—now the Indian Regis¬ 
tration Act, 1877 (III of 1877)—f° r l ^ e registration 
of documents. [G. C. A., s. 3 (45).] 

(14) “Service by post" is effected by properly addressing, prepay- * 

ing, and posting, by registered post, a letter containing 
the document which it is desired to serve ; and the pre¬ 
sumption is that such service was effected at the time at 
which the letter ought to have been delivered in the 
ordinary course. [I. A., s. 26 ; G. C. A., s. 27.] 

(15) Where a power to make rules or by-laws is expressed to 

be given subject to the condition that they shall be made 
after “previous publicationthe authority empowered 
must first publish a draft of the proposed rules or by-laws 
for the information of all persons likely to be affected 
thereby, together with a notice specifytng a date on or 
after which it will be taken into consideration. Any 
objection or suggestion received within the interval so 
allowed must be considered by the authority empowered, 
as well as by any superior authority whose sanction, 
approval or concurrence i$j required, and then the rules 
or by-laws may be finally made with any amendments or 
modifications that may be deemed desirable. I he draft, 
if altered, need not, primd facie , be further published for 
criticism; but, where any change made prejudicially affects 
ar/' right or interest, or extends the operation of the pro¬ 
posed rules or by-laws or renders them more stringent, the 
spirit of the law would seem to require re-publication. 
At the same time, it must always be a question, to be 
decided in each case, whether a particular alteration is 
of sufficient importance to call for such treatment and justify 
the additional delay involved in it; and, once a rule or 
by-law has been published in the Gazette as having been 
made after previous publication, such publication is 
conclusive proof that it has been duly made [G< C, A., 




(i6) 


INTERPRETATION. 

s. 23.]. S. 3 13) of the Rules Publication Act. 1893 (56 
& 57 Viet., c. 66), provides- that, “where any statutory 
rules are requiri * by any Act to be published as notified 
in the London, Edinburgh, or Dublin Gazzette, the issue 
of a notice in the Gazette of the rules having been made, 
and of the place where copies of them can be procured, 
shall be sufficient compliance with the said requirement.” 
But it would seem that the adoption of a similar prac¬ 
tice in India would not, in view of the directions of the 
General Clauses Act, 1897, just described, be adequate 
“previous publication.” 

The day upon which an enactment comes into force, is 
called its “commencement.” Where an Act of the 
Governor General in Council is not expressed to come 
into operation on a particular day, or where such an Act 
is declared to come into force at once, then it comes into 
operation on the day upon which it receives the assent of 
the Governor General. Under similar conditions, an Act 
passed by a local legislature does not come into force until 
the day upon which, after having been assented to by t’ 
Governor or Lieutenant-Governor, as the case may 
it is published with the assent of the Governor General, 
as required by s. 40 of the Indian Councils Act, 1861 (A\ & 
25 Viet. c. 67). An Act of Parliament does not coir;' e j n t 0 
force until it has received the Royal Assent; and similarly, 
an Indian enactment requires the assent of the G overnor 
General himself before it can become operating The 
old rule in England was that every Act, not expr<i ss ; n g the 
contrary, was to be deemed to have been passed on 
the'tA. da >’ of the session to which it belorjg e d; but 
this absurd legal"fil'S". which regarded the enti re seS sion 
as one day, was abolished by'iaA.cts of Parliam ent (Com¬ 
mencement) Act, 1793 33 Geo. 3 c. 13). i s there 

provided that the Clerk of the Parliaments sn«qi endorse 
in English on each Statute passed after the gth April, 
1793, immediately after the title, the day, montl^ an d yea r 
when it was passed and received the Royal AsSe n ’ t) an d that 
such endorsement shall be taken to be part of t he Statute 
and to be the date of its commencement whe re no other 
commencement is therein provided. As has al rea dy been 
remarked, the law does not ordinarily take cognizance 0 f 
fractions of a day ; so that an. enactment is to- be construed 
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as having come into operation the moment after twelve 
o’clock has struck on the night of the day immediately 
preceding its commencement r L A., s. 36 ; G. C. A., r>s. 3 
(12), 5]. The date, given in conjunction with the 
heading to each ena'p’ *ent in Ft. II should be understood 
as indicating the day upon which it actually became oper¬ 
ative, whether ex proprio vigore or otherwise. 

A thing is said to be done in ‘‘good faith” when it is in fact 
done honestly, whether it is done negligently or not [G. 
C. A., s. 3 (20) ]. This definition departs from the 
standard laid down by s. 52 of the Indian Penal Code 
(Act XLV of i860), which declares that '‘nothing is 
said to be done or believed in good faith which is done or 
believe without due care and attention. ’ That is to say, a 
thing that is done negligently cannot be deemed to be done 
in good faith for the purposes of that Code, or for the 
purposes of any enactment—like the Indian Articles 
of War t, Act V of 1869) or the Code of Criminal Proce¬ 
dure, 1898 (Act V of 1898)—which incorporates the 
Penal Code definition. But in ordinary language good 
fatih is opposed to bad faith, and not to negligence ; for, 
as Lord Chief Justice Denman said, “ gross negligence 
may be evidence of mala fides , but is not the same thing.”* 
The definition ins. 3 (20) of the General Clauses Act, 
1897, is, therefore, the sounder one; and, although it is 
not declared to apply in the case of enactments passed 
before the nth March, 1897, it may with safety and pro¬ 
priety be applied to such an earlier enactment unless the 
other significance is expressly attached to the phrase 



* See Goodman w Harvey (1836), 4 A. & B., at p. 876 ; 43 R. R., at p. 509 ; 
and cf. Jones v* Gordxm (1877), L* R. 2 App. Cas. 629. 
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PART 11. 


Note. —Where any of the enactments included in this Part has been 
textually amended, it is reproduced in its amended form, and all repealed 
matter has been omitted. As regards Acts of Parliament, full advantage 
has been taken of the provisions of s. 4 of the Statute Law Revision Aot, 1894 
(57 & 58 Viet., c. 56), which enacts that, in revised editions of the Statutes, 
the words “ Be it enacted by the Queen’s Most Excellent Majesty, by and 
with the advice and consent of the Lords, Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority of the 
same, as follows,” or any words to the like effect, may be omitted. 

Where the short title of an enactment is not given by the enactment itself, 
it will, as a rule, be found that it is conferred, in the case of an Act of 
Parliament, by the Short Titles Act, 1896 (59 & 60 Viet,, c. 14), and, in the 
case of an Indian enactment, by the Repealing and Amending Act, 1897 
(V of 1897), the Indian Short Titles Act, 1897 (XIV of 1897), the Repealing 
and Amending Act, 1901 (XI of 1901), or the Repealing and Amending Act, 
1903 (I of 1903), 

By the word * 4 Act,” standing alone, is meant an Act of the Legislative 
Council of the Governor General of India ; by “ Bengal Act ” an Act of the 
Legislative Council of the Lieutenant-Governor of Bengal ; by “ Madras Act” 
an Act of the Legislative Council of the Governor of Fort St, George (i, e., of 
Madras); by *' Bombay Act” an Act of the Legislative Council of the 
Governor of Bombay i by “ United Provinces Act ” an Act of the Lieutenant- 
Governor oi the United Provinces of Agra and Oudh (formerly known—see Act 
VII of 1902—as the North-Western Provinces and Oudh); by ** Punjab Act ” 
an Act of the Legislative Council of the Lieutenant-Governor of the Punjab ; 
and by u Burma Act ” an Act of the Legislative Council of the Lieutenant- 
Governor of Burma. See s. 3 of the General Clauses Act, 1897 (X of 1897, 
as amended by I of 1903). 

The Bengal, Madras and Bombay Regulations of the early years of the 
nineteenth century are old Regulations of the Bengal, Madras, and Bombay 
Codes made in exercise of the quasi-legislative authority at first conferred, by 
Charter and Act of Parliament, on the Executive in India. They are to be 
distinguished from Regulations—such as the Upper Burma Village Regula¬ 
tions, 1887 (XIV of 1887)—made by the Governor General in (Executive) 
Council under the Government of India Act, 1870 (33 Viot., e. 3). 

Three Acts of Parliament which extend to India and relate to military 
matters, have not been included in this reproduction, viz., the .Commissariat 
Acoounts Act, 1821 (1 & 2 Geo. 4, c. 121), the Army Act (44 & 45 Viet., c. 58), 
and the Regimental Debts Act, 1893 (56 & 57 Viet., c. 5). The first of these 
has apparently never been resorted to in practice in India, and it has been 
thought sufficient to refer to, and give a description of, it in Pt. I, ch, I, § 13 
(39). The other two have been omitted because -annotated editions of them 
we to be found in the War Office Manual of Military Law . 
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33 Geo. 3, e. 
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The East India 
Company Act, 
1793—known also 

1 as the Charter 
Act of 1793. 

Ss. 25, 38, 42, 
43, 62—04. 

Ss. 25, 33 relate to the appoint¬ 
ment of Coiumander-in-Chief 
in India ; ss. 42, 43 to the mak¬ 
ing of war ; and ss. 62—64 to 
the receipt by officers of re¬ 
muneration beyond their 
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1802 

42 Geo. 3, e. 
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The Criminal Ju¬ 
risdiction Aet, 
1802. 

8.1. 

Provides for the indictment 
in England of officers charged 
as such with misconduct 
abroad. The first section only 
lias been reproduced. 

12—13 

1809 

49 Goo. 3, e. 
126. 

The Sale of Offices 
Aet, 1800. ' 
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is unrepea¬ 
led, except 
s. 18. 
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in appointments under Gov¬ 
ernment. 

13—18 

1812 

52 Geo. 8, c. 
156. 

The Prisoners of 
War (Escape) Aet, 

; 1812. 
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is unrepeal - 
cd. 

Provides more effectual punish¬ 
ment for aiding prisoners of 
war to escape. 

18—21 

1832 
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4, c. 58. 

; The Array Prize 
j Money Aet, 1882, 

8. 2, 20. .. 

S. 2 renders distribution of 
1 rizo money subject to 
l is Majesty’s directions, and 
s. 29 provides for the ease of 
conjunct naval and military 
ex seditions. 

21—22 

1833 ] 

3 & 4 Will. 4, 

| e. 85. 

1 

The Government 
of India Act, 
1888—known al¬ 
so as the Charter 
Act of 1833. 

Ss. 89, 65, 
78—75, 78- 
80. 

Ss. 39, 65 givo Governor Gene- 
neral in Council supreme con¬ 
trol in India, and s. 73 ern- 
pov ers that authority to 
make articles of war for Na¬ 
tive troops. Ss. 74, 75, 78 re¬ 
late * o patronage and the re- 
movi 1 of officers. S. 79 pro¬ 
hibit ; the departure to Eu- 1 
rope i f Commander-in- Chief t 
in Incia. S. 80 enforces obedi¬ 
ence U. Secretary of State for 
India. 

22—26 

1840 

3 & 4 Viet., 
e. 96. 

The Post Office 
(Duties) Aet, 

1840. 

Ss. 53, 54. 

Conferred privilego of penny 
postage wn soldiers’ letters. 

26—27 

1847 

10 & 11 Viet., 
c. 85. 

The Post Office 
(Duties) Act, 1847. 

S. 7. 

Provides f» r recovery ef foroigu 
postage on soldiers’ letters. 

oc 

'M 

1 

1853 

16 & 17 Viet., 
c. 95. 

The Government of 
India Act, 1853— 
known also as the 
Charter Act of 
1853. 

8s. 32, 35. 

S. 32 relatoi to leave. S. 35 
fixes salar/ of Commander- 
in-Chiof in India. 

28—29 
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1858 

21 & 22 Viet., 
c. 100. 

Th.: Government of 
India Act, 1858. 

Ss. 30, 33, 85 
—88, 54- 

56. 

Provided for transfer from East 
India Company to Crown. 
S. 54 requires intimation to 
Parliament of order for mak¬ 
ing war ; s. 55 restricts appli¬ 
cation of Indian revenues to 
military operations out of 
India; and ss. 57, 58 relate to 
army service 

29—34 

1800 

23 & 24 Viet., 
c. 65. 

The • Post Office 
(Duties) Act, I860. 

Ss much as 
is unrepeal¬ 
ed. 

Provides for postage on redirec¬ 
tion of letters addressed to 
military men. 

33—34 

” 

23 & *4 Viet., 
c. 100. 

The European For¬ 
ces' (India) Act, 
1800. 

Do. 

Abolished separate British 
Army India. 

34 

1801 

24 k 25 Viet., 
o. 07. 

The Indian Coun¬ 
cils Act, 1801. 

Ss. 3, 10, 19, 
22, 28, 42, 
43 

Constitutes Governor General’s 
Executive Council, and also 
provides for legislation in 
India. Sections extracted re¬ 
late to appointment of Mili¬ 
tary Member nomination of 
Commander-in-Chief to be 
Extraordinary Member, and 
restrictions on legislation af¬ 
fecting Army. S. 23 enables 
Governor General alone to pro¬ 
mulgate temporary Ordi¬ 
nances. 

yf 

1 

».o 

CO 

1S02 

25 k 20 Viet., 
c. 4. 

The Officers’ Com¬ 
missions Act, 1802. 

The whole. 

Regulates, in conjunction with 
Order in Council, issue of mili¬ 
tary commissions. 

41 

1804 

27 & 28 Viet., 
C. 25. 

The Naval Prize 
Act, 1804. 1 

Ss. 34, 35. 

Relates to jurisdiction of prize 
courts. 

42 

1800 

20 & 30 Viet., 
c. 18. 

Tha India Military 
Funds Act, 1800. 

So much as 
is unrepeal¬ 
ed. 

Maintains rights of subscribers 
and incumbents to bo paid 
out of Indian revenues after 
transfer of funds to Secretary 
of State. 

42—43 

M 

20 & 30 Viet., 
e. 47. 

The Indian Prize 
Money Act, 1800. 

Do. 

Legalizes payment of Indian 
prize money by authorities at 
Chelsea Hospital, etc. 

43-45 

)f 

29 & 30 Viet., 
c. 100. 

The Naval 1)help¬ 
line Act. 

S. 88. 

Provides, in conjunction with 
Order in Council, for discipline 
of land forcos on board ships 
of war. 

46—47 

1808 

31 k 32 Viet, 
e. 38. 

The Indian Prize 
Money Act, 1808. 

So much as 
is unrepoal- 
ed. 

Provides for appropriation of 
unclaimed shares of prize 
money acquired in India. 

47-49 

1870 

33 & 34 Viet., 
c. 50. 

The East India Con¬ 
tracts Ac;, 1870. 

Do. 

Provides for execution in India 
of contracts binding Secretary 
of State in Council. 

49—53 

1875 

38 & 30 Vicfc., 
c. 10. 

The Regimental 

Exchan (C Act, 
1875. 

The whole. 

Saves authorised oxchanges 
from provisions against traffic 
in appointments. 

53—54 

” 

38 & 30 Viet., 
c. 22. 

The Tost Office 
(Duties) Act, 1875. 

8. 7. 

Extends postal privileges of 
soldiefs. 

54 

1879 

42 & 43 Viet-, 
c. S. 

The Registration of 
Birtl s, Deaths 
and Marriages 

(Amy) Act, 1879. 

So much as 
is unrepeal¬ 
ed. 

Provides for registration in 
England of births, deaths and 
marriages occurring in fami¬ 
lies of military men abroad. 

54-50 

1880 

43 Viet., e. 3. 

The Indian Salaries 
ant Allowances 
Acc, 1880. 

Ss. 1, 2, 4. .. 

Provides allowances for equip¬ 
ment and voyage to India of 
Commander-in-Chief and Mili¬ 
tary Member, 

50—57 
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1884 

47 & 48 Viet., 
c. 31. 

The Colonial Pri¬ 
soners Removal 
Act, 1884. 

Ho much as 
is un repeal¬ 
ed. 

Provides for removal of mili¬ 
tary prisoners and criminal 
lunatics from India to United 
Kingdom. 

57—64 

1802 

55 & 56 Viet., 
c. 23. 

The Foreign Marri¬ 
age Act, 1802. 

3. 22. 

Validates marriages solemniz¬ 
ed, bond'jide but without usu¬ 
al formalities, in British lines 
abroad. 

64—65 

1893 

56 & 57 Viet., 
C. 62. 

The Madras and 
Bombay Armies 
Act, 1803. 

Tho whole, 
except tlio 
schedule. 

Provided for abolition of Pro¬ 
vincial Commanders-in-Chicf 
of Madras and Bombay. 

65-66 

1809 j 

62 & 63 Viet., 
c. 40. 

Tho Reserve Forces 
Act, 1800. 

The whole. 

Provides for transfer to reserve 
of soldiers abroad. 

67—68 


2—Indian Enactments. 


Calen 

dar 

year. 
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and 
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Short title. 

Part repro¬ 
duced. 

Subjoct. 

Pages. 

1804 

Bengal Regu¬ 
lation X. 

The Bengal State 
Offences Regula¬ 
tion, 1804. 

So much as is 
unropealed. 

Provides for establishment of 
“martial law” in times of 
emergency in Northern and 
Central India. There is a simi¬ 
lar law for the Madras—see 
Madras State Offences Regu¬ 
lation, 1808—but none for the 
Bombay, Presidency. 

69—70 

1806 

Bengal Regu¬ 
lation XI. 

The Bengal Troops 
Transport and 
Travellers’ Assis¬ 
tance Regulation, 
1806. 

Do. 

Provides, in conjunction with 
Bengal Regulation VI of 1825, 
for progress of marching 
troops in Northern and Cen¬ 
tral India. For Bombay there 
is similarly Bom. Reg. XXII 
of 1827 ; and for the Punjab 
special provision is made by 
Punjab Act 1 of 1003. See, 
also, s. 5 of Reg. XIV of 1887, 
s. 6 of A*t IIT of 1880, and 
s. 55 of Reg. I of 1894. 

70—75 

1808 

Madras Re¬ 
gulation 

VII. 

Tho Madras State 
Offences Regula¬ 
tion, 1808. 

Do. 

See remarks regarding Ben. 
Reg. X of 1,804. 

76—77 

1817 

Bengal Regu¬ 
lation XX. 

The Bengal Police 
Regulation, 1817. 

S. 30. 

Requires police to report cir¬ 
cumstances indicative of 
danger to public peace, and 
to apprehend persons wear¬ 
ing uniforms without author¬ 
ity. 

77—78 


Madras Re¬ 
gulation 
VIII. 

Tho Madras* Reve¬ 
nue Recovery 

(Military Pro¬ 

prietors) Regula¬ 
tion, 1817. 

So much as 
is unrepeal¬ 
ed. 

Makes special provision to 
prevent sale for arrears of 
revenue of lands belonging to 
Native officers or soldiers in 
tho Madras Command. 

78—80 

1825 

Bengal Re¬ 
gulation VI. 

The Bengal Troops 
Transport Regu¬ 
lation, 1825. 

So much as 
is unropeal- 
od. 

See remarks regarding Ben. 
Reg. XI of 1806. 

80—SI 

1827 

Bombay. J$fc- 
gulation 
XXIII. 


Do. 

Provides for progress of march¬ 
ing troops in Bombay. CL 
Ben. Reg. XI of 1806. 

81—88 
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1866 


1857 


1860 


1806 


1869 


1871 


Description 

and 

number. 


Act XI 


XI 


XLV 


Bengal Act 
IV. 


Short title. 


The European De¬ 
serters Act, 1856. 


The .State Offences 
Act, 1857. 


The Indian Penal 
Code. 


The Indian Succes¬ 
sion Act, 1805. 


The Calcutta Police 
Act 1866. 


Act V 


XX 


XXIII . 


The Indian Articles 
of War. 


The Indian Volun¬ 
teers’ Act, 1869. 


The Pensions Act, 
1871. 


Part repro¬ 
duced. 


Do. 


Do. 


Ss. 8—13, 17, 

19—26 

, 29, 

32, 33 

!, 39, 

43, 

44, 

51, 52, 

76— 

108 A, 

121, 

121 A, 

122 

123, 

125— 

142, 

146, 

149, 

151, 

161, 

164— 

166, 

168, 

170, 

319— 

322, 

349— 

361, 

378, 

383, 

408, 

441, 

442, 

445, 

511. 


Ss. 10, 62 , 58 . 


Ss. 33, 61. .. 


So much as 
is unrepcal- 
ed. 


Do. 


Ss. 4—6, 8, 
11—18. 


Subject, 


Pages. 


Provides for recovery and arrest 
of European deserters con¬ 
cealed in ships or on shore. 
See, too, s. 64 of the Code of 
Criminal Procedure, 1898, and 
s. 165 of the Army Act; and 
cf. y as rogards Native deserters, 
arts. 185 and 186 of the Indian 
Articles of War. 

Provides for speedy trial and 
punishment, by special com¬ 
missioners, of persons charged 
with heinous crime in dis¬ 
turbed areas. 

Ss. 121—140 doflne and punish 
offences against State and 
military discipline *, ss. 141, 
142, 146,149, 161 relate to un¬ 
lawful assemblies and rioting; 
ss. 161, 164—166, 168, 170 deal 
with offences concerning 
public service ; and vomaining 
sections are required for pro¬ 
per understanding of Indian 
Articles of War, in which they 
are ineori*>rated by reference. 


S. 10 relates to domicile of 
military men in India ; and ss. 
62, 53 provide for making of 
privileged wills by soldiers on 
expeditions. 

S. 33 prohibits unauthorised 
taking of intoxicants into 
barracks, etc., in Calcutta, 
and s. 61 exempts Govern¬ 
ment magazines and stores 
from restrictions relating to 
gunpowder. Q\ s. 67 of Mad. 
Act III of 1888 and s. 115 of 
Bom. Act IV of 1902 ; and see 
Oh. Ill of the Cantonments 
Aot, 1889, and other enact¬ 
ments referred to in notes 
thereto. 

Provide, in conjunction with 
the annexed Mults oj Fivce- 
dure (Native Amy), for gov¬ 
ernment of Native officers and 
soldiers in Indian Army and 
for holding of courts-martial 
on them in pursuance of s. 73 
of Government of India Act, 
1833. 

Provides for enrolment and 
government of volunteers in 
India. • 

Ss. 4—6 bar suits relating to 
pensions unless on revenue 
officer's certificate, and decrees 
affecting liability of Govern¬ 
ment; s. 8 refers to payment 
of pensions; s. 11 exempts 
from, attachment; s. 12 ren¬ 
ders assignment void ; and s. 
13 providos for giving rewards 
for information as to improper 
receipt. 


83—87 


87—88 


88—121 


122—124 


125 


126—207 

207—819 


320—331 


331—335 



















s 

•/ LISTS OK ENACTMENTS. 


Calen¬ 

dar 

year. 

Description 

and 

number. 

Short title. 

Part repro¬ 
duced. 

Subject. 

Pages. 

1872 

Act T 

The Indian Evi- 
delicti* Act, 1872. 

So much as 
is unrepeal¬ 
ed. 

Provides for evidence in courts- i 
martial held under Indian 
Articles of War. 

*33—387 

1873 

„ X 

I 1 ho Indian Oaths 
Act, 1873. 

Ss. 3, 4. .. 

The administration of oaths 
and affirmations in trials by 
court-martial hold under 
Indian military law is gov¬ 
erned by the Indian Articles 
of War and the rules there¬ 
under, and s. 3 of Act X of 
1873 bars its own application 
in such eases. S. 4 empowers 
commanding officers of can¬ 
tonments to administer oaths 
and affirmations in discharge 
of duty. 

388 

1875 

„ V 

The Unattested .Se¬ 
poys Act, 1875. 

The whole. 

Validates and removes doubts 
as to due egagernent of Hepoys 
Ijorae on rolls and in receipt 
of pay for six months. 

389 

1877 

„ XI 

The Military Luna¬ 
tics Act, 1877. 

So much as 
is unrepeal* 
ed. 

Prescribes procedure to lie fol¬ 
lowed in reBpect of admission 
of European military lunatics 
into asylums, and provides for 
discharge from asylums of 
military lunatics generally. 

889-391 

1878 

Bengal Act 
VII. 

The Bengal Excise 
Act, 1878. 

S. 80. 

Requires consent of military 
authorities to grant of licenses 
for sale or manufacture of 
exciseable articles in or near 
cantonments in Lower Bengal 
See Ch. Ill of the Canton¬ 
ments Act, 1889, and other 
similar^enactments referred 
to in notes thereto. 

392 

ji 

Act XI 

The Indian Arms 
Act, 1878. 

Ss. 1, 4, 27. 

S. 1 exempts from application 
of Act armament of sea-going 
vessels and arms, etc., belong¬ 
ing to Government or public 
servant or volunteer as such. 
8. 4 is interpretation clause ; 
and under s. 27 various ex¬ 
emptions affecting military 
men have been made. 

392—395 

1870 

„ XIV 

The Hackney-car¬ 
riage Act, 1879. 

So much as 
is unropeal- 
ed. 

Provides for making rules for 
licensing and regulating hack¬ 
ney-carriages in cantonments. 
Similar enactments—not re¬ 
produced—arc Bom. Act VI 
of 1803, Mad. Act III of 1879, 
and Ben. Act II of 1891. See, 
too, a, 169 of the Cantonment 
Code, 1899. 

896—399 

1881 

„ XI ... 

The Municipal 

Taxation Act, 

1881. 

The whole. 

Enables Government to re¬ 
lieve itself to certain extent, 
and military men entirely, 
from incidence of taxation in 
municipalities. As to taxa¬ 
tion in cantonments, see s. 20 
of the Cantonments Act, 1889. 

399-402 

n 

„ XIII .. 

The Port, William 
Act, 1881. 

So much as 
is unrepeal- 
ed. 

Provides specially for regula¬ 
tion of Fort William at Cal¬ 
cutta. 

402—406 

1882 

„ IV 

The Transfer of 
Property Act, 

1882. 

S. 6, clauses 
00 and ( 0 ). 

i 

Renders void assignment of 
military offices, pay or pen¬ 
sions. See, too, ss. 141, ana 155 
of the Army Act, and also the 
Sale of Officos Act, 1809. 

406 
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1882 

Act XIV .. 

The Code of Civil 
Procedure. 

Ss. 91, 92, 266 
(in part), 
268 (in 

part), 422— 
429, 465— 

468, 547. 

> Ss. 91, 92 make special provi¬ 
sion as to service of summons; 
s. 266 exempts, wholly or in 
part, pay of military men 
from attachment ; s. 268 
relates to attachment of sala¬ 
ries of public officers ; ss. 422 
—429, 465—468 deal with suits 
by or against public, and es¬ 
pecially military, officers ; 
and s. 547 bars the requiring 
of Security- 

407—416 

1884 

„ IV .. 

The Indian Explo¬ 
sives Act, 1884. 

S. 14. 

Exempts from restrictions ex¬ 
plosives belonging to Govern¬ 
ment or its officers or servants 

416 

1885 

„ XIII .. 

The Indian Tele¬ 
graph Act, 1885. 

S. 5, 29. .. 

8. 5 empowers Government, 

in case of public emergency, 
to take control of telegraph 
lines. S. 29 penalizes the trans¬ 
mission of false telegrams. 

417 

1886 

„ II .. 

The Indian In¬ 
come-tax Act, 

1886. 

S. 5, sub-sec¬ 
tion (1), 

clauses (?) 
(j), and s. 7. 

8. 5 exempts from income-tax 
persons with incomes under 
Rs. 1,000 per annum and mili¬ 
tary salaries not exceeding 
Rs. 500 per mensem. 

418—319 

1S87 

Regulation 

XIV. 

The Upper Burma- 
Village Regula¬ 
tion, 1887. 

S. 5, clause 
<1 9 )- 

Requires village headmen to 
collect and furnish supplies 
and transport for marching 
troops in Upper Burma. 

419-420 


Act XV .. 

The Burma Mili¬ 
tary Police Act, 
1887. 

So much as is 
unropealed, 
except s. 2. 

Provides for engagement and 
government of military police 
in Burma. Similar enact¬ 

ments—not reproduced—are 
Reg. II of 1888, Reg. IV of 
1890, Act V of 1892, and Act 
IV of 1904. 

420-429 

1888 

Madras Act 
III. 

The Madras City 
Police Act, 1888.* 

Ss. 67, 69. .. 

8. 67 is similar to s. 88 of Ben. 
Act IV of 1866 ; and s. 69 
exempts soldiers from res¬ 
trictions on carrying arms in 
city of Madras. 

429—480 

yy 

Act IV .. 

The Indian Reserve 
Forces Act, 1888. 

The whole. 

Provides for formation of re¬ 
serve in India. 

480—432 

1889 

„ III .. 

The Lower Burma 
Village Act, 1889. 

S. 6, sub-soc- 
tion (1), 

clause (g). 

Is similar to s. 5 (g) of - 

Reg. XIV of 18S7. 

432-433 


„ XIII .. 

The Cantonments 
Act, 18S9. 

So much as is 
unrepealed. 

Provides, in conjunction with - 
annexed Cantonment Code, - 
1899, for administration of 
cantonments. 

433—463 

463—549 

”• 

„ XV .. 

The Indian Official 
Secrets Act. 1889* 

The whole. 

Provides against disclosure of { 
official documents and infor¬ 
mation, and breaches of offi¬ 
cial trust. 

>60—555 

1890 

„ ix .. 

The Indian Rail¬ 
ways Act, 1890. 

S. 59. 

Secures for Government and l 
its officers and servants some 
exemption from restrictions 
on carriage of dangerous or 
offensive goods. 

>55—550 

1894 ' 

Regulation!. ' 

Phe Angul District I 
Regulation, 1894. 

S. 55 

Is similar to s. 5 (g ) of Rog. 
XIV of 1887. 

556 

1896 - 

Act XII .. 1 

Phe Excise j4ct, ! 
1896. 

9 . 62 

Is similar to -s. 80 of Ben. 

Act VII of 1878. 

557 
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isos; 

Act V .. 

The Code of Crimi¬ 
nal Procedure, 

1898. 

Ss. 54 (in 
part), 127,— 
132, 197, 313, 
sub-section 
(4), 316, 317, 
320, clause 
to), 549. 

S. 54 provides for arrest of de¬ 
serters ; s. 197 requires sana¬ 
tion to prosecution of public 
servants ; ss. 113 (4), 310, 317, 
320 relate to exemption of 
military men from jury ser¬ 
vice ; and s. 549 deals with 
delivery of military men for 
trial by courts-martial. 

557—567 


„ vr .. 

The Indian Post 
Office Act, 1898. 

S. 20. 

Empowers Government, in case 
of public emergency, to inter¬ 
cept and detain articles trans¬ 
mitted by post. 

568 

1899 

.» iv .. 

The Government 
Buildings Act, 
1899. 

Tho whole .. 

Exempts from municipal build¬ 
ing laws Government build¬ 
ings and lands. 

508—570 


„ XIX .. 

The Currency Con¬ 
version (Army) 
Act, 1899. 

So much as is 
unrepealed. 

Fixes, at Rs. 15 to £1, the rate 
of exchange for calculating 
equivalents in British Indian 
currency of sums expressed in 
British currency in tho Army 
Act. 

5<0 — 671 

1901 

t > n .. 

The Indian Tolls 
(Army) Act, 1901. 

Tho whole, 
except s. 8 
and the 

schedule, 

Exempts officers, and soldiers, 
military prisoners, and cam- 
ages and horses employed in 
military service from payment 
of tolls ancl landing-fees. 

5/1—578 

1902 

„ n .. 

The Cantonments 
(House-Accomo¬ 
dation) Act, 1902. 

The whole .. 

Gives, wherever made opera¬ 
tive, military men prior claim 
to occupy houses in canton¬ 
ments, provides for refer¬ 
ence to arbitration of dispu¬ 
tes as to routs and repairs, 
and furnishes summary means 
of recovering rents from mili¬ 
tary tenants. 

578—596 

1902 

Bombay Act 
IV. 

The City of Bom¬ 
bay Police Act. 
1902. 

Ss. 38, 40— 
44, 113,115. 

S. 33 provides for arrest of 
deserters in city of Bombay ; 
ss. 40-44 deal with unlaw¬ 
ful assemblies and rioting ; 
s. 113 is similar to s. 09 .of 
Mad. Act III of 1888 ; andi s. 
115 corresponds with s. 33 of 
Ben. Act IV of 1860. 

590-600 

1903 

Punjab Act 

The Punjab Mili¬ 
tary Transport 
Animals Act, 

1903. 

Tho whole. 

Provides for periodical enume- 
ration and registration in 
Punjab of animals fit for mili¬ 
tary transport, for compul¬ 
sory acquisition in time of 
war, and for impressment for 
hire at any time. 

600-011 


Act III .. 

The Indian Electri¬ 
city Act, 1903. 

S. 40, 

Provides that Government of 
India shall take place of 
Local Government in connec¬ 
tion with administration of 
Act where cantonments, for¬ 
tresses, arsenals, factories, 
dockyards, camps, or military 
or naval buildings are con¬ 
cerned. 

612 


„ VII .. 

The Indian Works 
of Defence Act 
1903. 

The whole. 

Provides for restricting, sub¬ 
ject to payment of compensa¬ 
tion, use and enjoyment of 
land in neighbourhood of 
works of defence so as to 
keep it free from buildings 
and obstructions. 

012—030 

1004 

„ XIII .. 

The Indian Arti¬ 
cles of War 

(Amendment) 

Act, 1904. 

Do. 

Amends arks. S9A (1) and 91 
of, and repeals the Second 
Appendix to, the Indian Arti¬ 
cles of War (Act V of 1869). 

630—032 
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APPENDIX. 

Pending legislation. 


The Government Stores Bill 

The Artillery and-Rifle Ranges Bill .. 


.. pp, 033—037 
.. pp. 037—039 
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ACTS OF PARLIAMENT. 


Extracts from 

THE EAST INDIA COMPANY ACT, 1793 . 
( 33 1Geo. 3 , c. 52 ). 


[llth June , 17&?.] 


This Statute is commonly known as the Charter Act of 1793. Much of it 
has been repealed, and much of it that remains unrepealed is obsolete and has 
been superseded by later enactments. The following sections only need be 
reproduced here. 

25 All vacancies happening in the office of Governor General Vacancies in 

cn /nnr . „ , , _ offices of Gover- 

of Fort William in Bengal, or of any of the Members of the Council nor General, etc., 

. and Command* 

there, or of Governor of either of the Company’s presidencies or cr-in-chief. 
settlements of Fort St. George or Bombay, or of any of the Members 
of the Council of the same respectively, or of Governors of the forts 
and garrisons at Fort William,' Fort St. George or Bombay, or of 
Commander-in-Chief of all the forces in India, all and every such 
vacancies shall be filled up and supplied by the Court of Directors of 
the said United Company, the vacancies of any of the said Members 
of Council being always supplied from amongst the list of senior 
merchants of the said Company, who shall have respectively resided 
twelve years in India in their service, and not otherwise except as is 
hereinafter otherwise provided. 

.Some words relating to provincial Commanders-in-Chief were repealed by 
the Madras and Bombay Armies Act, 1893 (56 & 57 Viet., c. 62), post. 

Under this section the Commander-in-Chief in India is still appointed- 
sec Pt. I,Ch. I, § 6, ante ; but the appointment is now made by the Secretary 
of State for India, who, by virtue of s. 3 of the Government of India Act, 

1858 (21 & 22 Viet., c. 106), has taken the place of both the old Court of 
Directors or Proprietors of the Hast India Company and the Board of Com- 
missionors for the Affairs of India. In other respects the provision is obsolete 
having been superseded by s. 30 of the Government of India Act, 1853 (16 & 

17 Viet., c. 95), which was eventually repealed by the Statute Law Revision 
Act, 1878 (41 & 42 Viet., 79). 

33 . When the Commander-in-Chief of all the forces in India commander- 
(not being likewise Governor General) shall happen to be resident at 
either of the said presidencies of Fort St. George or Bomba)', the 0ounuiK 
said Commander-in-Chief shall, from the time of his arrival ’ and 
during his continuance at such presidency, be a member of the 
Council of such presidency. 
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The rest of this section relates to the offices of provincial Commanders-in- 
Chief and has been omitted, those offices having been abolished by the Madras 
and Bombay Armies Act, 1893 (56 & 57 Viet., c. 62), post The provision is 


practically inoperative. 

Four Governors General—Lord Cornwallis (1793), Lord Wellesley (l/9b 
and 1805), Lord Hastings (1813), and Lord William Bentinck (1828) were 
appointed to be also Comnmnders-in-Chief ; but, with these exceptions, the 
offices have been kept distinct. 

i Declaration of 42. Forasmuch as to pursue schemes of conquest and extension 
niencomont of 0 f dominion in India are measures repugnant to the wish, the honoui 
Government of anc j p 0 fi C y of this nation ; it shall not be lawful for the Governor 
General in Council of Fort William aforesaid, without the express 
command and authority of the said Court of Directors, or of the 
said Secret Committee by the authority of the said Board of Com¬ 
missioners for the Affairs of India, in any case (except where hosti¬ 
lities have actually been commenced or preparations actually made 
for the commencement of hostilities against the British nation in 
India, or against some of the Princes or States dependent thereon, 
or whose territories the said United Company shall be at such time 
engaged by any subsisting treaty to defend or guarantee) either to 
declare war or commence hostilities or enter into any treaty for 
making war against any of the Country Princes or States in India, 
or any treaty for guaranteeing the possession of any country 1 rinces 
or States ; 

and in any such case it shall not be lawful for the said Governor 
General and Council to declare war or to commence hostilities or to 
enter into any treaty for making war against any other Prince or State 

than such as shall be actually committing hostilities or making pre¬ 
parations as aforesaid, or to make such treaty for guaranteeing the 
possessions of any Prince or State, but upon the consideration of 
such Prince or State actually engaging to assist the Company against 
* such hostilities commenced or preparations made as aforesaid ; 

and in all cases where hostilites shall be commenced or treaty / 
made, the said Governor General and Council shall, by the most 
expeditious means they can devise, communicate the same unto the 
said Court of Directors or to the said Secret Committee, together 
with a full state of the information and intelligence upon which they 
shall have commenced such hostilities or made such treaties, and 

their motives and reasons for the same at large. 

All references such as the above to the Governor General of Fort William 
are, by virtue of s. 52 of the Government of India Act, 1833 (3 & 4 Will. 4, c. 

85)’ to be construed as applicable to the Governor General of India. 

As already explained in the note to s. 25 above, the Secretary of State 
for India now stands in the place of the Court of Directors and the Board of 
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ommissioners here referred to. There is no longer a Secret Committee, but 
s. 28 of the Government of India Act, 1858 (21 <fe 22 Viet., c. 106), provides 
that any despatches which might, if that Act had not been passed, have 
been addressed to the Secret Committee of the Court of Directors of the East 
India Company, may be marked “Secret” and need not be communicated to 
his Council by the Secretary of State for India. Despatches so marked should 
be addressed to the Secretary of State by name. 

As to Parliament being informed, see s. 54 of the Goverment of India Act, 
1858 (21 & 22 Viet., c. 100), post. 

43 . It shall not be lawful for the Governors and Counsellors of 
Fort St. George and Bombay, or of any other subordinate settlement, 
to make or issue any order for commencing hostilities or levying war, 
or to negotiate or conclude any treaty of peace or other treaty with 
any Indian Prince or State (except in cases of sudden emergency 
or imminent danger, when it shall appear dangerous to postpone such 
hostilities or treaty) unless in pursuance of express orders from the 
said Governor General in Council of Fort William aforesaid, or from 
the said Court of Directors, or from the said Secret Committee by the 
authority of the said Board of Commissioners for the Affairs of India ; 

and every such treaty shall, if possible, contain a clause for' 
subjecting the same to the ratification or rejection of the Governor 
General in Council of Fort William aforesaid ; 

and the said Governor and Counsellors and other officers of the 
said presidencies of Fort St. George and Bombay or other settle¬ 
ments, respectively, are hereby required to pay and yield obedience 
to all such orders as they shall from time to time, respectively, 
receive from the said Governor General in Council of Fort William 
aforesaid concerning the matters aforesaid*, 

and ail and singular the said Governors, Counsellors and other 
officers who shall refuse or wilfully neglect or forbear to pay obedience 
to such orders and instructions as they shall receive from the said 
Governor General in Council of Fort William as aforesaid shall be 
liable to be removed, dismissed, or suspended from the exercise of 
their respective offices or powers by order of the said Governor 
General in Council of Fort William, and be sent to England, and be 
subject to such further pains and penalties as are or shall be provided 
by law in that behalf. 

See note to s. 42 ante . The power of suspension or removal here expressly 
given must not be regarded as derogating from the prerogative right of the 
Crown to dismiss its servants, civil or military, at pleasure. 

62 . The demanding or receiving any sum of money or other 
valuable thing as a gift or present or under colour thereof, whether 
it be for the use of the party receiving the same or for or pretended 
to be for the use of the said Company or of any other person what- 
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soever, by any British subject holding or exercising any office of 
employment under His Majesty or the said United Company in the 
East Indies shall be deemed and taken to be extortion and a mis¬ 
demeanor at law, and shall be proceeded against and punished as 
such under and by virtue of this Act, and the offender shall also 
forfeit to the King's Majesty, his heirs and successors, the whole gift 
or present so received or the full value thereof. 

See, too, s. 76 of the Government of India Act, 1833 (3 & 4 Will. 4, c. 85), 
referred to in the note to s. 35 of the Government of India Act 1853 (16 & 
17 Viet., c. 95), post. This practically reenacts and supersedes s. 24 of the 
East India Company Act, 1772 (13 Geo. 3, c. 63), known as “ the Regulating 
Act”. As to public servants taking gratifications other than legal remunera¬ 
tion in respect of official acts, see, also, ss. 161—165 of the Indian Penal Code 
(Act XLV of 1860). 

In English law the word misdemeanor is generally used in contradistinc¬ 
tion to felony, and misdemeanors comprehend all indictable offences whicdi do 
not amount to felony. 

63. Provided always that the court or jurisdiction before whom 
any* such offence shall be tried shall have full power and authority 
to direct the said present or gift or any part thereof to be restored to 
the party who gave the same, or to order the whole or any part 
thereof or of any fine which the court shall set on the offender, to 
be paid or given to the prosecutor or informer, as such court in its 
discretion shall think fit. 

64. Provided always that nothing herein contained shall extend, 
or be construed to extend, to prohibit or prevent any person exercising 
the profession of counsellor at law, physician or surgeon, or any. 
chaplain, from accepting, taking or receiving fees, gratuities or re¬ 
wards (bond fide) in the way of his profession only. 

This practically re-enacts and supersedes s. 25 of the East India Company 
Act, 1772 (13 Geo. 3, c. 63). It does not, of course, interfere with the terms 
and conditions on which certain appointments are made. Thus, for example, 
some medical officers, and especially those filling administrative offices, are 
required to devote their whole time to their official duties and are precluded 
from taking private practise and receiving fees therefor. 

Extract from 

THE CRIMINAL JURISDICTION ACT, 1802. 

[42 Geo, 3, c- 85.] 

[22nd Ju7ie } 1802. ] 

1. From and after the passing of this Act, if any person who 
now is, or hereafter has been, or shall hereafter be, employed by or 
in the service of His Majesty, his heirs or successors, in any civil or 
military station, office, or capacity out of Great Britain, or shall 
heretofore have had, held or exercised, or now has, holds or exer- 
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, or shall hereafter have, hold or exercise, any public station, 
office, capacity or employment, out of Great Britain, shall have com¬ 
mitted, or shall commit, or shall have heretofore been, or is, or shall 
hereafter be, guilty of, any crime, misdemeanor or offence in the 
execution, or under colour, or in the exercise, of any such station, 
office, capacity or employment as aforesaid, every such crime, offence, 
or misdemeanor may be prosecuted or enquired of and heard and 
determined in His Majesty’s Court of King’s Bench here in England, 
either upon an information exhibited by His Majesty’s Attorney 
General, or upon an indictment found, in which information or indict¬ 
ment such crime, offence or misdemeanor may be laid and charged to 
have been committed in the county of Middlesex; and all such 
persons so offending, and also all persons tried under any of the 
provisions of the said recited Act passed in the reign of King William 
aforesaid, or this Act, or either of them, for any offence, crime or 
misdemeanor, and not having been before tried for the same out of 
Great Britain, shall, on conviction, be liable to such punishment as 
may, by any law or laws now in force or any Act or Acts that may 
hereafter be passed, be inflicted for any such crime, misdemeanor or 
offence committed in England, and shall also be liable, at the discre¬ 
tion of His Majesty's Court of King’s Bench, to be adjudged to be 
incapable of serving His Majesty in any station, office or capacity, 
civil or military, or of holding or exercising any public employment 
whatever. 

As to the expression “ misdemeanor,’’ see note to s. 62 of the East India 
Company Act, 1793, ante. * 

The Court of King’s Bench is now merged in the Supreme Court of Judica¬ 
ture and is represented by the King’s Bench Division of that Court. See the 
Supreme Court of Judicature Act, 1873 (36 & 37 Viet., c. 66 ), s 16 

The Act of King William referred to is 11 Will. 3, c. * 12 , 1 Statute of 1698 
entitled An Act to punish Governors of Plantations in this Kingdom for crimes 
hy them committed in the Plantations. 

It has been thought unnecessary to reproduce the remaining sections of 
this enactment. They lay down an obsolete procedure which has in fact 
never been resorted to in the case of an Indian official. It will suffice 
to call attention to the existence of the Statute by setting forth the 

rrr sr ^’tr in8 ,, to sir c ° urtenay iibert,s °/ /«*«, 

at pp. 261-265, and to the well known case of Governor Eyr e-Peai na v 
Eyre (1868) L. R. 3 Q. B„ 487, and Phillips v. Eyre (1869) L. R. 6 q J ,. 

THE SALE OF OFFICES ACT, 1809. 

(49 Geo. 3, c. 126), 

Th . , . 4 , , I '.20th June, 1809,] 

This Statuto extends and makes general the provisions of the Sale of 
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Offices Act, 1551 (5 So 6 Edw. 3, c. 16), which was directed against the sale, 
purchase and brokerage of public offices connected with the administration of 
justice, the treasury and certain other departments of the Government. It 
forbade trafficking in any such office under penalty of forfeiture of the 
appointment concerned and ineligibility to hold it in future, and it rendered 
void all bargains made in the course of such trafficking. The enactment of 
1551 is now extended to all public offices, and s. 155 of the Army Act (44 
& 45 Viet., c. 58) specially forbids and penalizes any unauthorized trafficking 
in officers’ commissions. S. 66 of the East India Company Aot, 1/93 (33 Geo. 
3, c. 52), which contains provisions of a similar character, may bo regarded 
as having been superseded by the general enactments here referred to. 

In this connection reference should be made to the Regimental Exchango 
Act, 1875 (38 So 39 Viet., 16), post, which makes an exception in favour of 
authorized exchanges made by officers from one regiment or corps to another. 
Such exchanges are, of course, expressly saved from the operation of s. 155 of 
the Army Act cited above. 

In 1888 a Commission was appointed under the Public Servants (Inquiries) 
Act, 1850 (XXXVII of 1850), to investigate certain imputations of mis¬ 
behaviour made against an official in the Bombay Presidency, ami it is in¬ 
teresting to note that it was found necessary to pass an Act (XIV of 1889) 
expressly to indemnify certain other officials who, it was represented, had, 
in their evidence before the Commission, admitted facts rendering them liable 
to the pains and penalties of the Statute of 1809. 

Ss. 7, 8 and 15 of the Sale of Offices Act, 1809, were repealed by the 
Statute Law Revision Aot, 1872 (35 & 36 Viot., c. 97), as to the United 
Kingdom only ; but the first two are clearly obsolete and "inapplicable in 
India, while the third is a spent commencement-clause, and all three have, 
therefore, been omitted here. S. 13 provides for offences under the Act com¬ 
mitted iri Sootland, and it also has been omitted. The rest of the Statute, 
except the lengthy preamble reciting the Statute of 1551, has been reproduced. 

1. From and after the* passing of this Act, the said Act and 
all the provisions therein contained shall extend, and be construed to 
extend, to Scotland and Ireland, and to all offices in the gift of the 
Crown or of any office appointed by the Crown, and all commissions 
civil, naval or military, and to all places and employments, and to all 
deputations to any such offices, commissions, places or employments 
in the respective departments or offices or under the appointment or 
superintendence and control of the Lord High Treasurer or Com¬ 
missioners of the Treasury, the Secretary of State, the Lords Com¬ 
missioners for executing the office of Lord High Admiral, the Com- 
mander-in-Chief, and also the principal officers of any other public 
department or office of His Majesty's Government in any part of the 
United Kingdom, or in any of His Majesty's dominions, colonies or 
plantations which now belong or may hereafter belong to His Ma¬ 
jesty, and also to all offices, commissions, place and employments 
belonging to or under the appointment or control of the United 
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Company of Merchants of England trading to the East Indies, in as 
full and ample a manner as if the provisions of the said Act were 
repeated as to all such offices, commissions, places and employments 
and made part of this Act; 

and the said Act and this Act and all the clauses and provisions 
therein respectively contained shall be construed as one Act, as if the 
same had been herein repeated and reenacted. 

By ‘‘the said Act” or “the said recited Act” is meant the Hale of 
Offices Act, 1551 (5 & 6 Edw. 3, c. 16). It is referred to at length in the 
preamble, which has, as stated above, not been reproduced. 

2. Provided always that, where the right, estate, or interest of any 
person or persons shall be forfeited under any of the provisions of 
the said Act or this Act, the right of such appointment shall imme¬ 
diately vest in and belong to His Majesty, his heirs and successors. 

3. From and after the passing of this Act, if any person or per¬ 
sons shall sell or bargain for the sale of, or receive, have, or take 
any money, fee, gratuity, loan of money, reward or profit, directly or 
indirectly or any promise, agreement, covenant, contract, bond or 
assurance, or shall by any way, device or means contract or agree to 
receive or have any money, fee, gratuity, loan of money, reward or 
profit, directly or indirectly, and also if any person or persons shall 
purchase, or bargain for the purchase of, or give or pay, any money 
fee, gratuity, loan of money, reward or profit, or make or enter into 
any promise, agreement, covenant, contract, bond-or assurance to 
give or pay any money, fee, gratuity, loan of money, reward or profit, 
or shall by any way, nv'ans or device contract or agree to give or pay 
any money, fee, gratuity, loan of money, reward or profit, directly or 
indirectly, for any office, commission, place or employment specified 
or described in the said recited Act or this Act, or within the true 
intent or meaning of the said Act or this Act, or for any deputation 
thereto, or for any part, parcel, or participation of the profits thereof, 
or for any appointment or nomination theieto or resignation thereof, 
or for the consent or consents, or voice or voices, of any person or 
persons to any such appointment, nomination, or resignation, then 
and in every such case every such person, and also every person who 
shall wilfully and knowingly aid, abet or assist such person 
therein, shall be deemed and adjudged guilty of misdemeanor. 

As to the expression “ misdemeanor,”-see note to s. 62 of the East India 
Company Act, 1793, ante. 

4 . And after the passing of this Act, if any person or persons 
shall receive, have or take any money, fee, reward or profit, directly or 
indirectly, or take any promise, agreement, covenant, bond or assur¬ 
ance, or by any way, mem? or device contract or agree to receive or 
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have any money, fee, gratuity, loan of money, reward or profit, direct¬ 
ly or indirectly, for any interest, solicitation, petition, request, recom¬ 
mendation or negotiation whatever, made or to be made or pretended 
to be made, or under any pretence of making or causing or procur¬ 
ing to be made any interest, solicitation, petition, request, recom¬ 
mendation or negociation in or about or in any wise touching, con¬ 
cerning or relating to any nomination, appointment or deputation to, 
or resignation of, any such office, commission, place or employment 
as aforesaid, or under any pretence for using or having used any 
interest, solicitation, petition, request, recommendation or negociation 
in or about any such nomination, appointment, deputation or resigna¬ 
tion, or for the obtaining or having obtained the consent or consents, 
or voice or voices, of any person or persons as aforesaid to such 
nomination, appointment, deputation or resignation ; 

and, also, if any person or persons shall give or pay, or cause or 
procure to be given or paid, any money, fee, gratuity, loan of money, 
reward or profit, or make or cause or procure to be made any pro¬ 
mise, agreement, covenant, contract, bond or assurance, or by any 
way, means or device contract or agree to give, or pay, or cause or 
procure to be given or paid, any money, fee, gratuity, loan of money, 
reward or profit for any solicitation, petition, request, recommenda¬ 
tion or negociation whatever, made or to be made, that shall in any 
wise touch, concern, or relate to any nomination, appointment or 
deputation to, or resignation of, any such office, commission, place or 
employment as aforesaid, or for the obtaining or having obtained, 
directly or indirectly, the consent or consents, or voice or voices, of 
any person or persons as aforesaid to any such nomination, appoint¬ 
ment, deputation or resignation ; 

and, also, if any person or persons shall, for or in expectation of 
gain, fee, gratuity, loan of money, reward or profit, solicit, recom¬ 
mend or negociate in any manner for any person or persons in any 
matter that shall in anywise touch, concern or relate to any such 
nomination, appointment, deputation or resignation aforesaid, or for 
the obtaining, directly or indirectly, the consent or consents, or voice 
or voices, of any person or persons to any ruch nomination, appoint¬ 
ment, deputation, or resignation aforesaid ; 

then and in every such case every such person, and also every 
person who shall wilfully and knowingly aid, abet or assist such per¬ 
son therein, shall be deemed and adjudged guilty of a misdemeanor. 


5. From and after the passing of this Act, if any person or per¬ 
sons shall open or keep any house, room, office or place for the 
soliciting, transacting or negociating in any manner whatever any 
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•usiness relating to vacancies in, or the sale or purchase of, or ap¬ 
pointment, nomination or deputation to, or resignation, transfer or 
exchange of, any offices, commissions, places or employments what¬ 
ever in or under any public department, then and in every such case 
every such person, and also every person who shall wilfully and 
knowingly aid, abet or assist therein, shall be deemed and adjudged 
guilty of a misdemeanor. 

6. If any person or persons shall advertise or publish, or cause 


\ 


Persons adver 

or procure to be advertised or in any manner published, any house, houses. 8Uch 
room, office or place to have been or to be opened, set up or kept 
for any of the purposes aforesaid, or advertise or publish, or cause or 
procure to be advertised or published, fhe name or names of any 
person or persons as broker or brokers, agent or agents, solicitor or 
solicitors, for any of the purposes aforesaid, or print, or cause or 
procure or permit or suffer to be printed or advertised, any advertise¬ 
ment or advertisements, proposal or proposals, for any of the pur¬ 
poses aforesaid, then and in such case such persons shall forfeit f.or 
every such offence the sum of fifty pounds, to be sued for, levied or 
recovered in any of His Majesty’s Courts of Record at Westminster as 
to all offences committed in England, or at Dublin as to offences 
committed in Ireland, or in His Majesty’s Courts in Scotland as to 
offences committed in Scotland respectively ; and the whole of every 
such penalty shall go to the person who shall sue for the same, with 
full costs of suit. 

9. Provided, always, that nothing in this /Yet contained shall extend, 
or be construed to extend, to any office excepted from the provisions 
of the said Act passed in the sixth year of the reign of King Edward 
the Sixth against buying and selling of offices, or to any office which 
was legally saleable before the passing of this Act and in the gift of 
any person by virtue of any office of which such person is or shall 
be possessed under any patent or appointment for his life. 

This saving-clause is of no importance from the military point of view. 

10. Provided, also, that nothing in this Act contained shall extend, SavlD 

or be construed to extend, to prevent or make void any deputation appointment of 
any office in any case in which it is lawful to appoint a deputy, or any dep “ U “' 
agreement, contract, bond or assurance lawfully made in respect of 
any allowance, salary or payment made or agreed to be made by or 
to such principal or deputy respectively out of the fees or profits of 
such office. 


Saving as to 
certain offices 


11. Provided, also, that nothing in the said Act or in this Act Savin* „ to 
contained shall extend to any annual reservation, charge, or payment tSSST i,U!Um ' 


made or required to be made out of the fees, perquisites, or profits of 
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any office to any person who shall have held such office, in any com¬ 
mission or appointment of any person succeeding to such office, or 
to any agreement, contract, bond or other assurance made for secur¬ 
ing such reservation, charge, or payment : 

Provided, always, that the amount of such reservation, charge or 
payment, and the circumstances and reasons under which the same 
have been permitted, shall be stated in the commission, patent, war¬ 
rant or instrument of appointment of the person so succeeding to 
and holding such office and paying or securing such money as 
aforesaid. 

mittSf ce »b 0 road 14. All offences committed against the provisions of the said 
Bench in King8 rec,t ed Act and this Act by ariy Governors, Lieutenant-Governors or 
persons having the chief command, civil or military, in any of His 
Majesty's dominions, colonies or plantations, or his or their secretary 
or secretaries, may and shall be prosecuted and enquired of and 
heard and determined in His Majesty’s Court of King’s Bench at 
Westminster in like manner as any crime, offence or misdemeanor 
committed by any person holding a public employment abroad may 
be prosecuted and enquired of under the provisions of the Criminal 
Jurisdiction Act, 1802. 42 Geo. s, c. 85 . 

The Statute referred to will be found above. 

The Sale of Offices Acts are not exhaustive ; and a bargain respecting an 
offi ce, although it may not be covered by them, is nevertheless void, if it is in 
fraud of a third person or contrary to the general policy of the law — Richard¬ 
son v. Mellish , 2 Bing. 229. Thus, an agreement under which some junior 
officers convenantedTt) subscribe and pay a certain sum to one of their seniors 
in order to induce him to retire and create a flow of promotion, could not bo 
enforced—see Chilly's Statides, tit. Offices (Against the sale of), p. 7, and 
cases there cited. 

A cadetship in the East India Company’s service was held to he within the 
purview of these Acts— Reg, v. Charretie , 13 Q. B. 44/. 


THE PRISONERS OF WAR ESCAPE ACT, 1812 . 

(52 Geo. 3, p. 150.) 

[S9th July, 1812.] 

This Statute purports to provide for the more effectual punishment of 
persons aiding prisoners of war to escape from His Majesty’s dominions. The 
preamble, which is not reproduced, recites the fact that many prisoners of 
war confined or on parole had recently oscaped by the aid of British subjects 
and others, and that it had in consequence become necessary to repress more 
effectually such practices, violating as they did both the law and the allegiance 
duo to the King. 

In this connection reference may also be made to the provisions of ss. 
128—130 of the Indian Penal Code (Act XLV of 1860) and of art. 18 of the 
Indian Articles of War (Act V of 1866), post, both dealing with the same subject. 
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As to the customs of war regarding prisoners captured by belligerents, 
sec the War Office Manual of Military Law , ed. 4, oh. xiv. Unless a 
prisoner of war has pledged himself not to escape, ho is justified in escaping 
or attempting to escape, and he ought not to be punished therefor. But he 
nmy be prevented from succeeding by any means necessary, and a general 
rising amongst prisoners of war may, on tho principle that self-preservation 
is the first law of the conqueror, be treated with the utmost rigour. 

Art. 8 of the Hague Convention of the. 29th July, 1899, lays it down that 
“ prisoners of war shall be subject to the laws, regulations and orders in 
force in the army of the State into whose hands they have fallen. Any act 
of insubordination warrants the adoption as regards them of such measures of 
security as may be necessary. Escaped prisoners, recaptured before they 
have succeeded in rejoining their arrny or quitting the territory occupied by 
the army that captured them, are liable to disciplinary punishment. Prisoners 
who, after succeeding in escaping, are again taken prisoners, are not liable 
to any punishment for their previous flight.” But the Conference at the Hague, 
while adopting the article just quotod, adopted also, as an authentic inter¬ 
pretation of it, a statement to the effect that the indulgence granted to 
escapes thereby does not apply to such as are accompanied by special circum¬ 
stances, such as “ eomplot, rebellion, foneute.” Art. 12 further declares that 
“ any prisoner of war who is liberated on parole and recaptured bearing arms 
against the Government to which he had pledged his honour, or against the 
allies ot that Government, forfeits his right to be treated as a prisoner of war 
and can be put on his trial.” By art. 77 of the Instructions issued by the 
United States of America on the subject, “a prisoner of war may be shot or . 
otherwise killed in his flight ; but neither death nor any other punishment 
shall 1)0 inflicted on him simply for his attempt. * * * If, how¬ 

ever, a conspiracy is discovered, the purpose of which is a united or general 
escape, the prisoners may be rigorously punished, even with death.” And the 
l‘24th article of these Instructions declares that “ breaking the parole is 
punished with death when the person breaking the parole is captured again.” 

So much restaint, and no more, may be imposed as is necessary to prevent 
prisoners of war from taking any further part in the war. Such prisoners 
ought to be maintained by their captors in a manner appropriate to their 
condition, and, while they may be employed on suitable work, their earnings 
after the expenses of their board have boon deducted, should be placed to their 
credit pending release. 

Exchange is the usual mode of effecting liberation ; but it is not re¬ 
garded as obligatory. Prisoners of war, may, as has already been indicated, 
be released on parole, i. e. on pledging themselves to observe such con¬ 
ditions as may bo laid down with the main object of preventing thorn from 
taking any further part as belligerents ; but the .rights of a prisoner in respect 
of giving his parole may be restricted by the laws of his country, and, if he 
enters into an engagement which is not approved by his own Government, he is 
bound to return and surrender to the enemy. An inferior officer or non-commis¬ 
sioned otiicor ought not to give parole, either for himself or for his men, without 11 
the authority of his superior, jf within reach ; and a soldier may not, according 
to the English practice, give his parole except through an officer or non-com¬ 
missioned officer. A prisoner recaptured after violating his parole is punish- 
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able with death ; but the extreme penalty is nowadays seldom inflicted, unless 
the case is an aggravated one. 

The rules summarized above apply only so long as hostilities last, for pri¬ 
soners of war cease to be sucli and acquire a right to freedom as soon as peace 
is concluded. It does not, however, follow that they must be set free at once : 
the time, as well as the mode, of their liberation must be subordinated to 
such rules as are dictated by reasonable precaution on the part of the captor, 
and even by reasonable regard for the convenience of the latter. Their further 
detention is an act of State, with which a court of law will not interfere. 

1. Every person who shall, from and after the passing of this 
Act, knowingly and wilfully aid or assist any alien enemy of His 
Majesty, being a prisoner of war in His Majesty’s dominions, whether 
such prisoner shall be confined as a prisoner of war in any prison 
or other place of confinement, or shall be suffered to be at large in 
His Majesty’s dominions or anv part thereof on his parole, to escape 
from such prison or other place of confinement, or from His Ma¬ 
jesty’s dominions, if at large upon parole, shall upon being convicted 
thereof, be adjudged guilty of felony, and be liable to be transported 
as a felon for life, or for such term of fourteen or seven years as the 
court before whom such person shall be convicted shall adjudge. 

2. Provided always that every person who shall knowingly and 
wilfully aid or assist any such prisoner at large on parole in quitting 
any part of His Majesty’s dominions where he may be on his paroh, 
although he shall not aid or assist such person in quitting the coast 
of any paTt of His Majesty’s dominions, shall be deemed guilty of 
of aiding the escape of such person under the provisions of 
this Act. 

3. If any person or persons owing allegiance to His Majesty, 
after any such prisoner as aforesaid hath quitted the coast of any 
part of His Majesty’s dominions in such his escape as aforesaid, 
shall knowingly and wilfully upon the high seas aid or assist such 
prisoner in his escape to or towards any other dominions or place, 
such person shall also be adjudged guilty of felony, and be liable to 
be transported as aforesaid ; 

and such offences committed upon the high seas and not within 
the body of any country, shall and may be enquired of, tried, heard, 
determined, and adjudged in any country within the realm, in 
like manner as if such offences had been committed within such 
country. 

4 . This Act shall not be deemed or taken to prevent any person 
committing any offence mentioned in this Act from being prosecuted 
in such manner as he might by law have been prosecuted if this Act 
had not passed : but nevertheless no person prosecuted otherwise 
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army prize money act, 1832 . 

than under the provisions of this Act shall be liable to be prosecuted 
for the same offence under the provisions hereof; and ho person 
prosecuted under the provisions of this Act shall for the same offence 

be liable to be otherwise prosecuted. 

These provisions have now been laid down once for all by s. 33 of the 
Interpretation Act, 1889 (52 & 53 Viet., c, 63). 

Extract-from 

THE ARMY PRIZE MONEY ACT, 1832 . 

(fi & 3 Will. 4, o. 53.) 

[23rd, June , 18$#.] 

This Statute was intended to consolidate and amend the law relating to 
the payment of pn^e money. Ss. 2 and 29 alone are reproduced, as the remain¬ 
ing sections deal with details as to the payment, etc., of prize money by certain 
authorities in England. The Naval Prize Act, 1864 (27 & 28 Viet., c. 

25), the Indian Prize Money Act, 1866 (29 & 30 Viet., c. 47), and the Indian 
Prize Money Act, 1868 (31 & 32 Viet., c. 38 ) t post i may also bo referred to. 

By prize money is meant the proceeds of the property of the enemy 
#eizod in time of war. The property of belligerents is frequency mixed up 
with that of neutrals, and in such cases the conflicting claims aro referred to, 
and decided by, a species of international tribunal. 

2. In all captures which shall be made bv His Majesty's army, aii 
royal artillery, provincial, black and all other troops in the pay or « HiTSajesty 
service of His Majesty, or belonging to His Majesty but in the pay ' ^ " 
of the United Company of merchants trading to the East Indies, or 
howsoever otherwise paid, of any fortress or possession of His Ma¬ 
jesty's enemies, or of any ship or vessel in any road, river, haven or 
creek belonging to such fortress or possession, and in all captures, 
expeditions or actions from which prize money, bounty money or 
grant shall arise, the commanders and other officers and soldiers 
engaged therein shall have such right and interest as His Majesty 
shall think fit to order in all the arms, ammunition, stores of war, 
goods, merchandize, booty, prize and treasure belonging to the State 
or to any public trading company of such enemies, which shall be 
found in such fortress or possession, or captured in, or granted for, ’ 
any such expedition or action, to be divided in such proportions and 
according to such general rule of distribution for the army 3 s shall 
be established by His Majesty, or in default thereof in such manner 
as His Majesty shall under his sign manual be pleased to direct. 

29. In all conjunct expeditions of His Majesty’s land and naval conjunct ox* 
forces, from and after the adjudication of all and every ship or vessel, pcdifcioQS ’ 
with their arms, ammunition, tackle, apparel and furniture, and all 
the goods, merchandize and other effects on board the same, and of 
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every other matter or thing subject to such adjudication which shall 
be captured in any road, haven, river or creek belonging to such 
fortress or possession, or otherwise, as lawful prize to His Majesty, 
in any of His Majesty's courts ot admiralty or vice-admiralty which 
shall be duly authorized to take cognizance of the same, and which 
courts are hereby required to proceed therein to lawful adjudication, 
the share and proportion of His Majesty’s army, royal artillery, 
provincial, black and other troops in the pay of or belonging to His 
Majesty, or in the pay of the United Company of merchants trading 
to the East Indies, shall, as soon as such shares shall be ascertained, 
be paid over to the treasurer of Chelsea Hospital, in order that the 
same may be distributed subject to the provisions, penalties, rules, 
remedies and regulations of this Act. 

Extract from 

THE GOVERNMENT OF INDIA ACT, 1833 . 

(3 & 4 Will. 4, c. 85.) 

[28th August, 1883.] 

This Statute is commonly known as the Charter Act of 1833. It renewed 
the East India Company’s charter, introducing certain important changes, 
principally in connection with legislation, and, like the Charter Act of 1813, 
was preceded by a searching inquiry into the Company’s affairs. Its provisions 
(except those of ss. 84 and 80, which are not reproduced) cannot be affected 
by any legislation in India—see s. 22 of the Indian Councils Act, 1861 (24 & 
25 Viet., c. 67), as modified by s. 3 of the Indian Councils Act, 1869 (32 &23 
Viot., c. 98), post. 

Tho only sections which relate expressly to military matters or bear upon 
other provisions so relating, are ss. 39, 65, 73, 74, 75, 78, 79 and 80, which 
alone are sot forth below. In this connection attention in invited to Pt. I, 
ch. I, §§ 2 - 6 , ante. 

39 . The superintendence, direction and control of the whole 
civil and military governments of all the said territories and revenues 
in India shall be, and is hereby, vested in the Governor General and 
Counsellors, to be styled “ The Governor General of India in 
Council.’ ’ 

The expression “ the said territories ” referred to the territories then 
under the government of the Company. The effect of this section and s. . 
65 is to place the administration of the Indian army under the Governor 
General in Counoil, who on the other hand is bound by s. 9 of the East 
India Company Act, 1772 (13 Geo. 3, c. 63), to pay obedience to all such 
orders as may be received from the Secretary of State for India, while the 
supremacy of the Imperial Parliament is expressly saved by s. 51 of this Statute. 

The still unrepealed, but practically obsolete, provisions of s. 7 of the East 
India Company Act, 1772 (13 Geo. 3, c. 63), and of ss. 24 and 40 of the East 
India Company Act, 1793 (33 Geo. 3, c. 52), are superseded by this enactment. 
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So much of this section as relates to the revenues of India is, on the other hand, 
superseded by s. 41 of the Government of India Act, 1858 (21 &22 Viofc., c. 106), 
which declares that the expenditure of the revenues of India, within India and 
elsewhere, shall be subject to the control of the Secretary of State in Council. 

The title “Viceroy,” although it is most frequently used in ordinary 
parlance, has no statutory authority and has never been employed by the 
legislature, either in England or India. It originated in the late Queen’s well 
known Proclamation of 1858, which announced the assumption of the govern¬ 
ment of India by the Crown and in doing so referred to Lord Canning, 
already appointed Governor General by the old Board of Directors, as 
“our first Viceroy and Governor General.” The title seems to have been intro¬ 
duced on this special occasion with the object of accentuating the fact 
that India had been brought under the direct government of the Crown and 
that the Governor General was to be, not only the head of the administration 
in this country, but also the personal representative of the Sovereign ; for it 
appears to be the case that the warrants of all Lord Canning’s successors refer 
to them as Governors General only, and not as “Viceroys.” Tho latter is, 
therefore, a title of courtesy which*may most appropriately be used in connec¬ 
tion with the state and social functions of the Governor General. 

65. The said Governor General in Council shall have, and be Governor 
invested by virtue of this Act with, full power and authority to St'toba’vo 0 ^.' 
superintend and control the Governor and Governors in Council of tVcaidendos th ° 
Fort William in Bengal, Fort Saint George, Bombay and Agra in 
all points relating to tiie civil or military administration of the said 
presidencies respectively, and the said Governors and Governors in 
Council shall be bound to obey such orders and instructions of the 
said Governor General in Council in all cases whatsoever. 

This section supplements s. 39, ante , and completes the control of the 
(Government of India over the army. Disobedience to tho Governor General 
in Council is provided against by s. 80, post. 

Provision had been made in the Charter Act of 1833 for dividing the over¬ 
grown presidency of Bengal into two distinct presidencies of Fort William 
and Agra respectively; but the enactment was suspended by Statutes of 1835 
and 1853, and it never came into operation. Bengal, or the Lower Provinces of 
* Bengal as they are still sometimes styled, and the United Provinces of Agra 
and Oudh —until lately known as the North-Western Provinces and Oudh— 
now take the place of the original northern presidency. They are administered 
by Lieutenant-Governors. 

73. It shall be lawful for the said Governor General in Council ArtIclc6 of 
from time to time to make articles of war for the government of war ‘ 
the native officers and soldiers in the military service of the Com¬ 
pany, and for the administration of justice by courts-martial to 
be holden on such officers and soldiers, and such articles of war from 
time to time to repeal or vary and amend * 

and such articles of war shall be made and taken notice of in the 
same manner as all other the laws and regulations to be made by the 
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said Governor General in Council under this Act, and shall prevail 
and be in force, and shall be of exclusive authority over ail the native 
officers and soldiers in the said military service, to whatever presi¬ 
dency such officers and soldiers may belong or wheresoever they 
may be serving : 

Provided nevertheless, that, until such articles of war shall be 
made by the said Governor General in Council, any articles of war for 
or relating to the government of the Company’s native forces, which 
at the time of this Act coming into operation shall be in force and 
use in any part or parts of the said territories, shall remain in* force. 

With reference) to this provision, see Pt. I, ch. I, §§ 2 and 4, and ch. III. 

This supersedes and renders practically obsolete the enactment contained 
in s. 90 of the East India Company Act, 1813 (53 Geo. 3, 0 . 155). The place of 
the Company is, now taken by tho Crown—see the Government of Act, 1858 
(21 & 22 Viet., 0. 100), post. 

The Indian Articles of War (Act V of 1869\ post , derive their authority 
from this enactment. The proviso is, of course, spent. 

74. It shall be lawful for His Majesty, by any writing under 
his sign manual, to remove or dismiss any person holding any 
office, employment or commission, civil or military, under the said 
Company in India, and to vacate any appointment or commission of 
any person to such office or employment. 

This enactment supresedes the similar provision in s. 35 of the East India 
Company Act, 1793 (33 Geo. 3, c. 52). Certain words repealed by the Statute 
Law Revision Act, 1890 (53 & 54 Viet., c. 33), have been omitted. 

S. 38 of the Government of India Act, 1858 (21 & 22 Viet., c. 106), po«t, 
provides for the communication to the Secretary of State in Council of orders 
of removal or dismissal made by His Majesty. 

Apart from such a legislative enactment as this, the right to dismiss an 
officer is part of the prerogative of the Crown—see Pt. I, ch. I, § 18, ante. 
Tenure during pleasure is the ordinary tenure of public servants, tenure during 
good behaviour being, subject to a few exceptions, confined to persons holding 
high judicial office in England. 

It is the practice for the Secretary of State in Council to make formal con¬ 
tracts with persons appointed in England to various branches of the Government 
Service in India, e. y.> in the Education, Forest, Ordnance and Railway 
Departments. Rut it would seem that such contracts do not derogate from 
the general power of the Crown to dismiss. 

75. Provided always that nothing in this Act shall take away the 
power of the Court of Directors to remove or dismiss any of the 
officers or servants of the said Company, but that the said Court shall 
and may at all times have full liberty to remove or dismiss any of such 
officers or servants at their will and pleasure. 

See note to s. 74 above. S. 3—see, too, e. 64—of the Government of India 
Act, 1858 (21 & 22 Viet,, c. 406), confers 011 the Secretary of State for India 



GOVERNMENT OF INDIA ACT, 1833 . 

formerly conferred upon the Court of Directors and the Com¬ 
missioners for the Affairs of India in relation to the Government and revenues 
of India. 

78. The said Court of Directors, with the approbation of the 
said Board of Commissioners, shall and may from time to time 
make regulations for the division and distribution of the patronage 
and power of nomination of and to the offices, commands and em¬ 
ployments in the said territories, and in all or any of the presidencies 
thereof, among the said Governor General in Council, Governor 
General, Governors in Councils, Governors, Commander-in Chief 
and other commanding officers respectively appointed or to be 
appointed under this Act. 
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79. The return to Europe, or the departure from India with 
intent to return to Europe, of any Governor General of India, 

Governor, Member of Council or Commander-in-Chief shall be 
deemed in law a resignation and avoidance of his office or employ¬ 
ments. 


The remainder of this section refers only to Governors General, Governors 
and Ordinary Members of Council, and has been omitted. 

The curious disability here imposed was removed, as regards Ordinary 
Members of Council, by s. 20 of the Indian Councils Act, 1801 (24 & 25 Viet., 

67) ; and the remaining three high functionaries referred to in the section 
are now in the unique position of being the only officers of the Crown serving 
abroad, who are absolutely precluded from taking leave to Europe during their 
tenure—in practice a five-years’ tenure—of office. The provision originated 
in s. 37 of the East India Company Act, 1793(33 Geo. 3, c. 52), which, indeed, 
stands unrepealed to this day ; but the necessity for its existence under the 
altered conditions of the twentieth century is not apparent. The obstacle 
imposed thereby cannot be overcome by a resort to the power to make 
regulations as to absence on sick-leave or furlough conferred by s. 32 of the 

Government of India Act, 1853 (10 & 17 Viet., c. 95 ), post ; and a special 

Act of Parliament (50 Viet., sess. 2 , c. 10 ), had to be passed to enable H. R. 

H. the Duke of Cannaught, when Commander-in-Chief in Bombay under the 
old presidential system, which was abolished in 1893, to visit England at the 
time of the Jubilee of the late Queen-Empress. 

80- 1 very wilful disobeying, and wilful omitting, for- Disobedience 

bearing or neglecting to execute, the orders or instructions of the *J U8t °» Cl p»rt 

said Court of Directors by any Governor General of India, Governor, 80rvant «- y * 
Member of ( ouncil or Commander-in-Chief, or by any other of the 
officers or servants of the said Company, unless in cases of necessity 
(the burthen of the proof of which necessity shall be on the person 
so disobeying, or omitting, forbearing or neglecting to execute, such 
orders or instructions as aforesaid), and every wilful breach of trust 
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and duty of any office or employment by any such Governor General, 
Governor, Member of Council, or Commander-in-Chief, or any of 
the officers or servants of the said Company, shall be deemed and 
taken to be a misdemeanor at law, and shall or may be proceeded 
against and punished as such by virtue of this Act. 

The Secretary of State now takes place of the Court of Directors, as 
provided by as. 3 and 64 of the Government of India Act, 1858 (21 & 22 Viet., 
o. 106). 

As to the expression “misdemeanor” see note to s. 62 of the East India 
Company Act, 1793, ante. 

Extract from 

THE POST OFFICE (DUTIES) ACT, 1840. 

(3 & 4Vict., c. 90). 

[10th August, 1840.] 

The provisions here reproduced, and those of tho Post Office (Duties) 
Act, 1847 (10 & 11 Viet., e. 85), post, confer on soldiers serving in India 
certain privileges connected with the sending of letters by post. See Pt. I. 

Ch. I, § 18 (33), ante. 

63. The following classes of persons may both send and 
receive letters, not exceeding half an ounce in weight, by the post, 
on their own private concerns, at a postage of one penny for each 
letter; (namely,) 

* * * * * * 

Every sergeant, corporal, drummer, trumpeter, piper, and private 
in the service of the East Indian Company, whilst actually employed 
in the service of the Company. 

But the letters of commissioned officers or warrant officers, 
whether in the army or navy, or midshipman, or masters mates of 
the navy, are not included in this provision. 

And with respect to letters sent by any such privileged persons 
the following condition shall be observed; (that is to say,) the 
postage of each letter (unless sent from parts beyond the seas, 
as hereinafter mentioned) shall be paid, (or the letter, if posted 
within the United Kingdom, shall be duly and properly stamped,) 
on being put into a post office established under the authority of 
the postmaster general; and upon such letters shail be superscribed 
the name of the writer, and his class or description in the vessel, 
regiment, corps or detachment to which he shall belong,; and upon 
every such letter there shall-be written in the hand writing of, and 
signed by, the officer having at the time the command of the vessel or 
of the regiment corps, or detachment to which the privileged person 
belongs, the name of such officer and the name of such vessel 
or of such regiment, corps, or detachment. 



Wto ST/f 


POST OFFICE (DUTIES) ACT, 1847 . 

And with respect to letters received by the post by any of the 
said privileged persons, the following conditions shall be observed; 
the postage of each letter (unless sent from parts beyond the seas 
as hereinafter mentioned) shall be paid, (or the letter, if posted 
within the United Kingdom, shall be duly and properly stamped) 
upon putting it into a post office established under the authority 
of the postmaster general, and it shall be directed to the privileged 

person, specifying on the superscription thereof the vessel, or the 
regiment, corps, or detachment to which he shall belong; and the 
deputy postmaster of the place to which such letter shall be sent 
to be delivered, shall not deliver such letter to any person except 
the person hereby privileged to whom it shall be directed, or to 
some person appointed to receive the same by writing under the 
hand of the officer in command. 

And whenever the letters sent or received by any such privileged 
persons shall be sent from parts beyond the seas without the said 
postage of one penny being pre-paid, every such letter shall he 
charged to the party receiving the same with a rate of two-pence; 
and any letters received by the post under this enactment by any 
such privileged persons, which may have been re-directed, shall not 
be charged any postage on or in respect of such re-direction. 

54. Any such privileged persons may both send and receive ^^ay^nd 
letters, not exceeding half an ounce in weight, by private ships, ^ ^iJivat© 
between the United Kingdom and places beyond the seas, on their 8hIp *- 
own private concerns, at the like postage for each letter, and subject 
to the like conditions and regulations in all respects, or as herein¬ 
before mentioned in respect of letters sent and received by any 
such privileged persons by the post; but whenever the letters sent 
or received by any such privileged persons shall be conveyed, or 
be intended to be conveyed, by private ships, the gratuities payable by 
law to the masters of such vessels in respect of such letters shall in 
all cases be paid to the post office in addition to such postage. 

Be©, too, the Post Office (Duties) Act, 1847 (10 & 11 Viet., c. 85), the Post 
Office (Duties) Act, 1860 (23 A 24 Viet., c. 65), and the Post Office (Duties) 

Act, 1875, (38 A 39 Viet., c. 22), posf. 


Extract from 

THE POST OFFICE (DUTIES) ACT, 1847. 

(10 & 11 Viet., c. 85.) 

[22nd July, 18/, 7,] 

7. The privilege given to seamen and soldiers by the Post Foreign po B . 
Office (Duties) Act, 1840 , shall be enjoyed by such seamen and recover 

soldiers, whether any such letters shall be liable to any foreign 






GOVERNMENT OF INDIA ACT, 1853. 

postage or not, but subject to the payment of foreign postage, if 
any be chargeable thereon. 

See, too, the Post Office (Duties) Act, 1860 (23 & 24 Viet., 0. 65), and 
the Post Office (Duties) Act, 1876 (38 & 39 Viet., c. 22), post. 



Extract from 

THE GOVERNMENT OF INDIA ACT, 1853. 

(10 & 17 Viet., o. 95.) 

[20th. August, 1853.] 

This Statute is commonly known sb the Charter Act of 1853, and is the 
last of the series of enactments passed to renew the charter of the East India 
Company. Unliko its predecessors, it did so for no particular term, but indefi¬ 
nitely. Its provisions cannot be aftected by any legislation in India—see s. 
22 of the Indian Councils Act, 1861 (24 & 25 Viet., c. 67), post. 
us to^abHonce on 32. Nothing in any enactment now in force, or any charter 
furlough. relating to the raid Company, shall be taken to prevent the establish¬ 

ment by the Court of Directors (under the direction and control 
of the said Board of Commissioners) at any time after the passing 
of this Act, and from time to time, of any regulations which they 
may deem expedient in relation to the absence on sick-leave or 
furlough of all or any officers and persons in the service of the 
said company in India, or receiving salaries from the said Company 
there, under which they respectively may be authorized to repair 
to and reside in Europe or elsewhere out of the limits of the said 
Company’s charter without forfeiture of pay or salary during the 
times and under the circumstances during and under which they 
may now be permitted (while absent from their duty) to reside in 
places out of India within the limits of the said Company’s charter, 
or during such times and under such circumstances as by such 
regulations may be permitted. 
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Ihis provision cannot be used so as to overcome the obstacle imposed by 
s. 70 of the Government of India Act, 1833 (3 & 4 Will. 4, c. 85), on the grant 
of leave to Europe to a Governor-General, Governor or Commander-in-Chief. 

By its charter the East India Company was granted the exclusive right 
of trading between certain geographical limits in the East, which were 
practically the Cape of Good Hope on the one hand and the Straits of Magellan 
on the other, and which eventually became famous as “the limits of the 
Company’s charter .” 

The powers here conferred on the Court of Directors and the Board of 
Commissioners were transferred to the Secretary of State by s. 9 of the 
Government of India Act 1858(21 & 22 Viet., c. 106). See, too, e. 64, »6»d. 

35. There shall be paid to the several officers hereinafter 
named the several annual salaries set against the name of such 
officers respectively, subject to such reduction as the Court of Direct- 
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ors, with the sanction of the said Board, may from time to time think 
fit (that is to say); 

To the Commander-in-Chief of the Forces in India, one hundred 
thousand Company’s rupees in lieu of all other pay and allowances; 

To each Lieutenant Governor, one hundred thousand Com¬ 
pany’s rupees. 

The several salaries aforesaid to be subject to the provisions and 
re g ulations of the Government cf India Act, 1833 ? concerning the 
salaries thereby appointed. 

The Government of India Act, 1833 (3 & 4 Will 4, c., 85), deals with the^ 
o ffices of Governor General, Governors and Ordinary Members of Council, and 

s. 76 provides that the salaries of such officers “shall commence from their 

respectively taking upon them the execution of their respective offices,’ and 
“shall be the whole profit or advantage which the said officers shall enjoy 
during their continuance in such offices respectively.” It is then “declared 
to be a misdemeanor for any such officer to accept for his own use in 
the discharge of his office any present, donation, gratuity or reward, 
pecuniary or otherwise whatsoever, or to trade or traffic for his own benefit 
or for the benefit of any other person or persons whatsoever.’’ S. 77 further 
provides that, where any such officer is in receipt of a pension or of any other 
public s&lar y, he shall forego it po long as he holds office under the Statute. 

^ho power of reduction vested by this section in the Court of Directors 
and the Board of Commissioners for the Affairs of India w r as transferred 
to the Secretary of State for India by s. 3 of the Government of India Act, 
1858 (21 & 22 Viet., c. 106). It has been doubted whether, under the 
Statute as it stands, the power to reduce includes a power to raise subse¬ 
quently. 

The Commander-in-Chief, unless he is appointed provisionally, is always 
made an Extraordinary Member of Council under s. 3 of the Indian Councils 
Act 1861 (24 & 25 Viet., c. 67), post ; but, apparently, no addition to his 
salary is admissible on that account. 

As to the allowances for the equipment and voyage out to India of a Com- 
raander-in-Chief appointed in England, see s. 2 of the Indian Salaries and 
Allowances Act, 1880 (43 Viet., c. 3) jwsl. 


Extract, from 

THE GOVERNMENT OF INDIA ACT, 1858. 

(21 & 22 Viet., o. 106.) 

[2nd August , 1858.] 

Thi* Statute was passed after the Mutiny of 1857 with the object of trans¬ 
ferring the Government of India to the Crown and abolishing the former 
system of double government, with its division of powers and responsibilities. 
It declared that India was to be governed directly by and in the name of the 
Crown, acting through a Secretary of State, to whom were to be transferred 
all the pow ers formerly exercised by the Court of Directors and the Board of 
Commissioners for the Affairs of India, and power wras taken to appoint for 
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this purpose a fifth Principal Secretary of State—the Secretary of State for 
India—with a Council. It also enacted that all existing enactments should bo 
construed as referring to the Secretary of State in Council instead of to the 
East India ‘Company, the Court of Directors and the Court of Proprietors. 
Its provisions cannot be affected by any legislation in India—see s. 22 
of the Indian Councils Act, 1861 (24 and 25 Viet., c, 67), post. 

30* All appointments to offices, commands and employments 
in India, all promotions which by law, or under any regulations, 
usage or custom, are now made by any authority in India shall 
continue to be made in India by the like authority, and subject to 
the qualifications, conditions and restrictions now affecting such 
appointments respectively; 

but the Secretary of State in Council with the concurrence of 
a majority of members present at h meeting, shall have the like 
power to make regulations for the division and distribution of 
patronage and power of nomination among the several authorities 
in India, and the like power of restoring to their stations, offices or 
employments officers and servants suspended or removed by any 
authority in India as might have befcn exercised by the said Court 
of Directors, with the approbation of the Commissioners for the 
Affairs of India, if this Act had not been passed. * 

See s. 78 of the Government of India Act, 1833 (3 & 4 Will. 4, c. 85), ante. 

33. All appointments to cadetships, naval and military, and all 
admissions to service not herein otherwise expressly provided for 
shall be vested in Her Majesty; and the names of persons to be 
from time to time recommended for such cadetships and service 
shall be submitted to Her Majesty by the Secretary of State. 

35. Not less than one-tenth of the whole number of persons 
to be recommended in any year for military cadetships (other than 
cadetships in the engineers and artillery) shall be selected according 
to such regulations as the Secretary of State in Council may from 
time to time make in this behalf from among the sons of persons 
who have served in India in the military or civil services of Her 
Majesty or of the East India Company. 

The reference to the engineers and artillery has been rendered obsolete 
by the abolition of the separate Indian army by the European Forces (India) 
Act, 1860 (23 & 24 Viet., c. 100), post. See note to s. 37 below. 

36. Except as aforesaid, all persons to be recommended for 
military cadetships shall be nominated by the Secretary of State 
and Members of Council, so that out of seventeen nominations the 
Secretary of State shall have two and each Member of Council shall 
have one ; but no person so nominated shall be recommended unless 
the nomination be approved of by the Secretary of State in Council, 



GOVERNMENT OF INDIA ACT, 1858 , 


37. Save as hereinbefore provided, all powers of making regu¬ 
lations in relation to appointments and admissions to service and 
other matters connected therewith, and of altering or revoking such 
regulations which if this Act had not been passed, might have been 
exercised by ihe Court of Directors or Commissioners for the 
Affairs of India, may be exercised by the Secretary of State in 
Council; and all regulations in force at the time of the commence¬ 
ment of this Act in relation to the matters aforesaid shall remain in 
force, subject nevertheless to alteration or revocation by the Secretary 
of State in Council as aforesaid. 

The European Forces (India) Act, 1860 (23 & 24 Viet., c. 100), post , which 
abolished the separate European Army in India, provides that “the same or 
equal provision for the sons of persons who have served in India shall be 
maintained in any plan for the reorganization of the Indian army and 
accordingly the Secretary of State now makes annually twenty appointments 
to cadetships at Sandhurst from among the sons of Indian military or civil 
servants, their expenses being where necessary defrayed from Indian revenues. 
See Pt. I, § 9, mite. 

38. Any writing under the Royal Sign Manual removing or 
dismissing any person holding any office, employment or com¬ 
mission, civil or military, in India, of which, if this Act had not been 
passed, a copy would have been required to be transmitted or 
delivered within eight days after being signed by Her Majesty to the 
chairman or deputy chairman of the Court of Directors, shall, in lieu 
thereof, be communicated within the time aforesaid to the Secretary 
of State in Council. 

See s. 74 of the Government of India Act, 1833 (3 & 4 Will. 4, c. So), and 
note thereto, ante, 

54. When any order is sent to India directing the actual com¬ 
mencement of hostilities by Her Majesty’s forces in India, the fact 
of such order having been sent shall be communicated to both 
Houses of Parliament within three months after the sending of such 
order, if Parliament be sitting, unless such order shall have been in 
the meantime revoked or suspended, and, if Parliament be not sitting 
at the end of such three months, then within one month after the 
next meeting of Parliament. 


Former regu¬ 
lations. 


Removal of 
officers by Her 
Majesty to be 
communicated 
to Secretary of 
State in Coun¬ 
cil. 


When order to 
commence hos¬ 
tilities is sent 
to India, the 
fact to be 
communicated 
to Parliament. 


As to the commencement of hostilities in India, see ss. 42 and 43 of the 
East India Company Act, 1793 (33 Geo. 3. s. 52), ante . 

55. Except for preventing or repelling actual invasion of Her 
Majesty’s Indian possessions, or under other sudden and urgent 
necessity, the revenues of India shall not, without the consent of 
both Houses of Parliament, be applicable to defray the expenses of 
any military operation carried on beyond the external frontiers of such 
possessions of Her Majesty’s forces charged upon such revenues. 
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As bo the employment of Indian Forces out of India, see Pt. I, Ch. I, § 8 . 


ante, 

56. The military and naval forces of the East India Company 
shall be deemed to be the Indian military and naval forces of Her 
condHton8 8t of g Majesty, and shall be under the same obligations to serve Her 
service. Majesty as they would have been under to serve the said Company, 
and shall be liable to serve within the same territorial limits only, 
for the same terms only, and be entitled to the like pay, pensions, 
allowances, and privileges, and the like advantages as regards 
promotion and otherwise, as if they had continued in the service of 
the said Company ; sach forces, and all persons hereafter enlisting 
in or entering the same, shall continue and be subject to all Acts of 
Parliament, laws of the Governor General of India in Council and 
articles of war, and all other laws, regulations and provisions 
relating to the East India Company’s military and naval forces, 
respectively as if Her Majesty’s Indian military and naval forces res¬ 
pectively had throughout such Acts, laws, articles, regulations and 
provisions been mentioned or referred to, instead of such forces of 
the said Company; and the pay and expenses of and incident to Her 
Majesty’s Indian military and naval forces shall be defrayed out of 
the revenues of India. 

As to the making of articles of war, see s. 73 of the Government of India 
Act, 1833 (3 & 4 Will. 4, c. 15), ante, and the Indian Articles of War (Act V 
of 1869), post. 
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67- Provided that it shall be lawful for Her Majesty from time 
to time, by Order in Council to alter or regulate the terms and condi¬ 
tions of service under which persons hereafter entering Her Majesty’s 
Indian forces shall be commissioned, enlisted, or entered to serve : 

and the forms of attestation and of the oath or declaration to be 
used and taken or made respectively on attesting persons to serve in 
Her Majesty’s Indian forces shall be such as Her Majesty with regard 
to the European forces, and the Governor General of India in Council 
with regard to the Native forces, shall from time to time direct: 

Provided that every such Order in Council shall be laid before 
both Houses of Parliament within fourteen days after the making 
thereof, if Parliament be sitting, and, if Parliament be not sitting, 
then within fourteen days after the next meeting thereof 
See art. 1 of the Indian Articles of War (Act XV of 1869), post. 

58. All persons who at the time of the commencement of this 
Act shall hold any offices, employments, or commissions whatever 
under the said Company in India shall thenceforth be deemed to 
hold such offices, employments, and commissions under Her Majesty, 
as if they had been appointed under this Act, and shall be paid out 
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of the revenues of India ; and the transfer of. any person to the 
service of Her Majesty shall be deemed to be a continuance of his 
previous service, and shall not prejudice any claims to pension or 
any claims on the various annuity funds of the several Presidencies 
in India, which he might have had if this Act had not been passed. 



THE POST OFFICE (DUTIES) ACT, 1860. 

(23 & 24 Viet., c. 05.) 

[6th August > I860 A 

The preamble recites s. 50 of the Government of India Act, 1858, and *■ 
likewise the earlier enactments on the subject of the postal privileges of 
military men, viz., the Post Office (Duties) Acts of 1840 and 1847—see ante. 

See, also, the Post Office (Duties) Act, 1875, post. 

S. 2 was repealed by the Statute law Revision Act, 1892 (55 & 50 Viet., 
c. 19\ and has been omitted. 

1. The Treasury may, from time to time, by warrant, authorize all Postage in 
letters received by the post of their own private concerns by commis- direction of 
stoned officers and warrant officers, whether in the army or the navy, 
and midshipmen and masters mates in the navy, whether at home or 
abroad, and by commissioned and warrant officers, midshipmen, and 
masters mates in Her Majesty’s Indian military and naval forces, 
and by seamen employed in Her Majesty's navy, whether at home 
or abroad, and by sergeants, corporals, drummers, trumpeters, 
lifers, and private soldiers in Her Majesty’s regular forces, militia, 
fencible regiments, artillery or royal marines, whether at home 
or abroad, and by sergeants, corporals, drummers, trumpeters, fifers. 
private soldiers, and seamen in Her Majesty's Indian military and 
naval forces, whilst respectively actually employed in Her Majesty’s 
service, to be delivered to all such persons respectively free of 
foreign postage chargeable on or in respect of re-direction on such 
letters when such letters shall have been re-directed and 
again forwarded by the post and transmitted or sent through 
any foreign country, (the several conditions imposed by the 

said fifty-third section of the Post Office (Duties) Act, 1840 , Viet, c. ua 
with respect to letters received by the post by the privileged 
persons therein mentioned being only observed with res¬ 
pect to letters to be received by the post by such seamen, 
sergeants, corporals, drummers, trumpeters, lifers, and private 
soldiers respectively as aforesaid), and may also, from time to 
time, by warrants under their hands, reduce or remit the rates 
of postage, British or colonial, which may be chargeable by law 

5 
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on or in respect of re-direction on all letters received by the 
post on their own private concerns by commissioned officers and 
warrant c fflcers, whether in the army or navy, and midshipmen and 
masters mates in the navy, whether at home or abroad, and by 
commissioned officers and warrant officers, midshipmen and masters 
mates in Her Majesty’s Indian military and naval forces, whilst 
respectively actually employed in Her Majesty’s service, which 
shall have been re-directed and again forwarded by the post. 

3. This Act shall be deemed and considered a Post Office Act; 
and the several terms and expressions used therein shall be construed 
according to their respective interpretations contained or referred to 
3& 4 vict., c. 96 * in the Post Office (Duties) Act, 1840. 


THE EUROPEAN FORCES (INDIA) ACT, 1860 . 

(23 & 24 Vict., c. 100 .) 

[20th August, I860.] 

This Statute abolished the separate European army maintained originally 
by the East India Company, as to which see Pt. I, ch. I, §§ 2 and 3, ante , See, 
too, in this connection ss. 33, 35 and 37 of the Government of India Act, 
1858 (21 & 22 Vict., c. 106), and the notes thereto, ante . 

Whereas it is not expedient that a separate European force should 
be continued for the local service of Her Majesty in India : 

Repeal. 1 # So much of any former Act or Acts of Parliament as 

renders it lawful for the Secretary of State in Council from time to 
time to give such directions as he may think fit for raising such 
number of European forces as he may judge necessary for the 
Indian army of Her Majesty, is hereby repealed; 

Provided always that the same or equal provision for the sons 
of persons who have served in India, and the advantages as to pay, 
pensions, allowances, privileges, promotion, and otherwise, secured 
to the military forces of the East India Company by the Government 
21^22 viot-, of India Act, 1858, sections 35, 56 and 58, respectively, 
shall be maintained in any plan for the reorganization of 
the Indian Army, anything in this Act contained notwith¬ 
standing. 

The words ‘the Act of Parliament of the twenty-second and twenty*third 
of Her Majesty, chapter twenty-seven, entitled “An Act to repeal the 
thirty-first section of sixteen and seventeen Victoria, chapter twenty-five, 
and to alter the limit of the number of. European troops to be maintained 
for local service in India,” and of,’ occurring after the words “So much of,” 
were repealed by the Statute Law Revision Act, 1892 (55 & 56 Vict,, c. 19), 
and have been omitted. 
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INDIAN COUNCILS ACT, l86l. 

Extract from 

THE INDIAN COUNCILS ACT, 1861. 
(24 & 25 Viet,, c. 67.) 


[1st A ugust , 1861,} 

This Statute modified the constitution of the Governor General a Exe¬ 
cutive Council, ami, after remodelling the Governor General’s Legislative 
Council, further provided for the creation of subordinate legislatures, first in 
Madras and Bombay, and afterwards elsewhere. In pursuance of its provi¬ 
sions there are now, besides the Legislative Council of the Governor General, 
six local or Provincial Legislative Councils in British India, viz,, the Legisla¬ 
tive Councils of the Governors of Madras and Bombay and of the Lieutenant* 
Gover nors of Bengal, the United Provinces, the Punjab and Burma, respec¬ 
tively, The Act was amplified and amended by the Indian Councils Act, 
1892 (55 & 56 Viet., c. 14). 

Those sections only are reproduced which specially bear upon matters of 
military interest. 

3. There shall be five Ordinary Members of the said Council 
of the Governor General, three of whom shall from time to time be 
appointed from among such persons as shall have been, at the time 
of such appointment, in the service in India of the Crown, or of 
the Company and the Crown, for at least ten years ; 

and. if the person so appointed shall be in the military service 
of the Crown, he shall not, during his continuance in office as a 
Member of Council, hold.any military command or be employed in 
act ual military duties ; 

and the remaining two, one of whom shall be a barrister, or a 
mem ber of the Faculty of Advocates in Scotland, of not less than 
five years’ standing, shall be appointed from time to time by Her 
Majesty by war rant under Her Royal Sign Manual; 

and it shall be lawful for the Secretary of State in Council to 
appoint the Commander-in-Chief of Her Majesty’s Forces in India 
to be an Extraordinary Member of the said Council, and such 
Extraor dinary Member of Council shall have rank nnd precedence 
at the Council Board next after the Governor General. 

The words “by the Secretary of State for India in Council, with the 
concurrence" of j a majority of members present at a meeting” originally 
occurred after the words “shall from time to time be appointed” ; but s. 8 
of the Government of India Act, 1869 (32 & 33 Viet., c. 97), transferred 
the appointment of Ordinary Members of Council to the Crown by enacting 
that such appointments should be made by Her Majesty by warrant under 
the Royal Sign Manual. The words quoted above were in consequence 
repealed by the Statute Law Revision Act, 1878 (41 & 42 Viet., c. 79), 
and have been omitted. 

In practice there is always a military officer appointed under this section, 
read with s. 8 of the Statute of 1869 above referred to. This Military 
Member of Council presides over the Military Department of the Govern- 


Goveroor 

General’s 

Executive 

Council, 


INDIAN COl NOILS ACT, I86l. 



Governor 

General'H 

Legislative 

Council. 


<SL 


meat of India, and that Department may be said to take the place of the 
War Office under the administrative system in Kngland, the Commander-in- 
Chief having a separate Head-Quarters Staff and office of his own, and 
being regularly consulted fy the Military Department. The remaining four 
Ordinary Members of Council preside respectively over (1) the Home, Revenue, 
and Agricultmal Departments, (2) the Department of Finance and Commerce, 
(.!) the Iublio Works Depaitment, and (4) the Legislative'Department, while 
the Governor Geueral hirnsclf usually takes charge of the portfolio of tho 
Foreign Department. The number of Ordinary Members may bo increased 
to six Under the Indian Councils Act, 1874 (37 * 38 Viet., o. 91), but this has 
not so far been done. 

the Commaiider-in-Chief; unless his appointment is merely a pro¬ 
visional one, is invariably made an Extraordinary Member of Council under 
this section ; but as such he receives no addition to the salary fixed by s. 35 of 
the East India Company Act, 1853 (16 & 17 Viet., e. 95), ante. The rank and 
pre cedence here assigned to him are with reference only to his position in tho 
Executive Council : in the Legislative Council he is—see the note to s. 10 
below—ranked one place lower. 

It will be found—see s. 10*, pont —that Ordinary and Extraordinary Mem¬ 
bers of the Governor General's Executive Council are also, ex offleio. 
Members of the Governor General’s Council when convened for the purpose of 
making laws and regulations, i. e ., of the Legislative Council of India. 
Military interests are thus usually safeguarded by the presence of two 
military officers in both the Executive and the Legislative Councils. 

The tenure of office of an Ordinary Member of Council is, in practice, 
regularly restricted to five years ; but this limitation is not imposed by Statute, 
nor yet by the instrument of appointment, and rests only on usage. The 
Regulating Act of 1772, which named the first Governor General and 
his Councillors, expressly directed that the)' should hold office for five years, 
and that temporary enactment seems to have been tho origin of the custom, 
which has prevailed ever since and has been extended also to the high offices 
of Governor, Lieutenant-Governor, and Convmander-in-Chief. 


10. For the better exercise of the power of making laws and 
regulations vested in the Governor General in Council, the Governor 
General shall nominate, in addition to the Ordinary and Extraordi- 
n ary Members above mentioned and to such Lieutenant-Governor 
in the case aforesaid, such persons, not less than six nor more than 
twelve in number, as to him may seem expedient, to be Members of 
Council for the put pose of making laws and regulations only; and 
such persons [shall not be entitled to sit or vote at any meeting of 
Council except at meetings held for such purpose : 

Provided.that not less than one half of the persons so nominated 
shall be non-official persons; that is, persons who, at the date of 
such nomination, shall not be in the civil or military service of the 
Crown in India : and that the seat in Council of a non-official member 
accepting office under th$ Crowp ip Jndia shall be vacated on such 
acceptance, 
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Under this section the Military Member of'the Executive Council t)f the 
Governor General, and likewise the Commander-in Chief when appointed an 
Extraordinary Member under s, 3, have seats in the Legislative Council. 

Under an earlier section—s. 9—, when the Governor Generals Legislative 
Council asse mbles within the territories administered by a Lieutenant-Governor, 
the Lieutenant-Governor is, ex officio , an Additional Member of the 
Council ; and, as he takes official precedence in his own Province of the 
Commander-in-Chief, the invariable practice is to give him, under the Rules 
of Business, the like precedence at the Legislative Council Board. In similar 
circumstances, where the Governor of Madras or Bombay is concerned# t-he 
Governor is, ex officio, an Extraordinary Member of the Executive Council, 
and, therefore, also a Member of the Legislative Council; but the Governor 
General’s Legislative Council has never as yet assembled in either of these 
Provinces. 

The provisions of this section have been modified by s. 1 of the Indian 
Councils Act, 1892 (56 & 56 Viet., c. 14 ), under which the number of Addi¬ 
tional Members has been raised to not less than ten nor more than sixteen. 

19. No business shall be transacted at any meeting for the pur¬ 
pose of making laws and regulations, except as last hereinbefore 
provided, other than the consideration and enactment of measures 
introduced into the Council for the purpose of such enactment ; 
and it shall not be lawful for any Member or Additional 
Member to make, or for the Council to entertain, any motion, unless 
such motion be for leave to introduce some measure as aforesaid 
into Council, or have reference to some measure actually introduced 
thereinto : 

Provided, always, that it shall not be lawful for any Member or 
Additional Member to introduce, without the previous sanction of 
the Governor General, any measure affecting— 

isf. the public debt or public revenues of India, or by which 
any charge would be imposed on such revenues : 

2 nd. the religion or religious rights and usages of any class 
of Her Majesty's subjects in India : 
jrd. the discipline or maintenance of any part of Her Majesty’s 
military or naval forces : 

4 th . the relations of the Government with foreign Princes 
or States. 

The words ** except as last hereinbefore provided” refer to u, 18, which 
provides for the amendment by the Legislative Council of any rules made 
for the transaction of business by it. The Indian Councils Act, 1892 (55 
& 56 Viet, c. 14), has relaxed the restrictions here imposed by taking 
power to make regulations for the asking of questions in Council and for 
the discussion there of the budget submitted annually by the Financial Member. 

The safeguard against legislative interference with military matters fur¬ 
nished by the third clause of this section is supplemented by the still nor© 
stringent provisions of sa. 22, 42 and 43, post. 
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22 . The Governor General in Council shall have power, at 
meetings for the purpose of making laws and regulations as afore¬ 
said and subject to the provisions herein contained, to make laws 
and regulations for repealing, amending or altering any laws or 
regulations whatever now in force or hereafter to be in force in the 
Indian territories now or hereafter under the dominion of Her 
Majesty, and to make laws and regulations for all persons, whether 
British or Native, foreigners or others, and for all courts of justice 
whatever, and for all places and things whatever, within the said 
territories, and for all servants of the Government of India within 
the dominions of Princes and States in alliance with tier Majesty ; 

and the laws and regulations so to be made by the Governor 
General in Council shall control and supersede any laws and regula¬ 
tions in anywise repugnant thereto which shall have been made 
prior thereto by the Governors of the Presidencies of Fort St. 
George and Bomba) , respectively, in Council, or the Governor or 
Lieutenant-Governor in Council of any presidency or other territory 
for which a Council may be appointed with power to make laws and 
regulations under and by virtue of this Ad : 

Provided, always, that the said Governor General in Council shall 
not have the power of making any laws or regulations which shall 
repeal or in any way affect any of the provisions of this Act r 

or any of the provisions of the Government of India Act. 
1833, and of the Government of India Act, 1853, anc * ^ ie 
Government of India Act, 1854, which after the passing of this Act 
shall remain in force : 

or any provisions of the Government of India Act, 1858, or 
of the Government of India Act, 1859 : or °f an y Aft enabling the 
Secretary of State in Council to raise money in the United Kingdom 
for the Govern me nt of India : or of the Acts for punishing mutiny 
and desertion [ in Her Majesty's army or in Her Majesty's Indian 
forces respectively ; but subjeft to the provision contained in the 
Government of India Aft, 1833, seftion 73, respecting the Indian 
Articles of War : 

or any provision of any Act passed in this’present session of 
Parliament, or hereafter to be passed, in anywise affecting Her 
Majesty's'Indian territories, or the inhabitants thereof : 

or which may affect the authority of Parliament, or the constitu¬ 
tion and rights of the East India Company, or any part of the un¬ 
written laws or constitution of the United Kingdom of Great Britain 
and Ireland, whereon may depend in any degree the allegiance of 
any-oerson to the Crown of the United Kingdom, or the sovereignty 
or dominion of the Crown over any part of the said territories. 
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The words “ or hereafter” were inserted' aftor the words “ Indian terri- 
ties now” by s. 3 of the Indian Councils, Act, 1892 (55 & 56 Viet., c. 14). 

By s. 1 of the Government of India Act, 1865 (28 & 29 Viot., c. 17), the 
legislative powers of the Governor General in Council were extended to the 
making of laws and regulations for all British subjects in the Native States of 
India, whether in the service of the Government of India or not ; and by 
s. 1 of the Indian Councils Act, 1869 (32 & 33 Viet., c. 98), they were further 
extended to legislation for all Native subjects of the Crown, wherever they 
might be. 

The proviso debars the Governor General’s Legislative Council from 
legislating so as to allect ( i. e., it is submitted, to affect prejudicially, or to 
derogate from) the provisions of the Army Act (44 & 45 Viet., c. 58). S. 73 
of the Government of India Act, 1833 (3 & 4 Will., 4, c. 85), will bo found 
above : also such of the provisions of the Acts of 1853 and 1858 as relate to 
military matters. As to the powers of the local Legislati ve Councils in this 
connection, see ss. 42 & 43 and the notes thereto. 

In 1861 the East India Company had been replaced by the Crown, so that 
the allusion to its 4 * constitution and rights” is somewhat obscure. The only 
apparent explanation is to be found in the circumstance that it was not till 
the 1st January, 1874, that the corporation was formally dissolved' by Act of 
Parliament (36 Viet., c. 17). 

The words 44 any part of the unwritten laws or constitution of the United 
Kingdom whereon may depend in any degree the allegiance of any person to 
the Crown” probably refer to the provisions of the Great Charter and the 
Petition of Right, which were not so much enactments of any new law 
as declarations of the rights of the subject according to what were supposed 
to be the ancient unwritten laws and constitution of tho realm. On the 
faithful observance of these by the Sovereign may be said largely to depend 
the allegiance due from his subjects. See the case of Ameer Kkrm (1872), 
5 B. L. R., 45. 

23 . Notwithstanding anything in this Act contained, it shall be 
lawful for the Governor General, in cases of emergency, to make 
and promulgate from time to time Ordinances for the peace and 
good government of the said territories or of any part thereof, sub¬ 
ject however to the restrictions contained in the last preceding 
section ; 

and every such Ordinance shall have like force of law with a law 
or regulation made by the Governor General in Council, as by ' this 
Act provided, for the space of not more than six months from its 
promulgation, unless the- disallowance of such Ordinance by Her 
Majesty shall be earlier signified to the Governor General by the 
Secretary of State for India in Council, or unless such Ordinance 
shall be controlled or superseded by some law or regulation made 
by the Governor General in Council at a meeting for the purpose of 
making laws and regulations, as by this Act provided. 

As to the importance of this section and of the extraordinary power 
conferred thereby, see Pt. I, ch. II, § 3, aitie. The six months allowed 
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should be sufficient to tide over any emergency and so to admit of the passing 
at greater leisure of a regular enactment to take the place of the expiring 
Ordinance. So far the provision has been resorted to on only five occasions, 
most of them arising out of fiscal necessities. 

42 . The Governor of each of the said Presidencies in Council 
shall have power, at meetings for the purpose of making laws and 
regulations as aforesaid and subject to the provisions herein contain¬ 
ed, to make laws and regulations for the peace and good government 
of such Presidency, and for that purpose to repeat and amend any 
laws and regulations made prior to the coming into operation of 
this Act by any authority in India, so far as they affect such 
Presidency : 

Provided, always, that such ^Governor in Council shall not have 
the power of making any laws or regulations which shall in 
any way affect any of the provisions of this Act, or of any other 
Act of Parliament in force or hereafter to be in force in such 
Presidency. 

This section, which applies to all the local legislatures referred in the head- 
note on p. 35 above, has been extended by s. 5 of the Indian Councils Act, 
1892 (55 & 56 Viet., c. 14), to laws and regulations made after the coming into 
operation of this Act. 

Since even the supreme legislature in India is, by s. 22, debarred from 
legislating so as to affect the Army Act, it would seem that the proviso to this 
section is sufficient to prevent a subordinate legislature from undertaking any 
such legislation ; for the Governor General could scarcely, in the face of it, 
sanction the passing by a local Council of an Act which his own Council would 
be incompetent to enact. In this connection, sec s. 43, clause 6, and the note 
thereto. 

43 . It shall not be lawful for the Governor in Council of either 
of the aforesaid Presidencies, except with the sanction of the Gover¬ 
nor General previously communicated to him, to make regulations 
or take into consideration any law or regulation for any of the pur¬ 
poses next hereinafter mentioned ; that is to say, 


6 . affecting the discipline or maintenance of any part of Her 
Majesty’s military or naval forces : 


8 . affecting the relations of thte Government with foreign 
Princes or States : 

Provided always, that no law, or provision of any law or regulation, 
which shall have been made by any such Governor in Council and 
assented to by the Governor General as aforesaid, shall be deemed 
invalid only by reason of its relating to any of the purposes com¬ 
prised in the above list. 
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This section also applies to all the local legislatures referred to in the head, 
note on p. 35 above. Such of its clauses as are not of particular interest from a 

military standpoint have been omitted. 

Clause 6 debars a local Legislative Council from passing, without the 
sanction of the Governor General, an Act affecting the discipline or mainten¬ 
ance of any part of the military or.naval forces. Such a legislature could 
apparently, with the sanction indicated, pa'ss an Act affecting the Indian 
Articles of War contained in Act V of 1869 of the Governor General’s 
Council; but it could not -see the note to s. 42, anfe-make an enactment 
affecting the Army Act (44 & 45 Viet., o. 58). The provisions of the Army 
Act, therefore, cannot be affected (t. e. prejudicially affected or derogated 
from) by any legislature in India. 


THE OFFICERS’ COMMISSIONS ACT, 1862 . 

(25 & 26 Viet., o. 4 ) 

[llth April , 1862.] 

This appears to be the only Statute which regulates the grant of commis¬ 
sions in the army. Save as here provided, officers’ commissions must be issued 
by the Sovereign under the Royal Sign Manual. See Pt. I, ch. I, § 10, ante . 

1 . It shall be lawful for Her Majesty, by Order in Council, from 
time to time, as occasion may require, to direct that all or any 
commissions for officers prepared under the authority of Her 
Majesty’s Royal Sign Manual may be afterwards issued without Her 
Royal Sign Manual, but having thereon, in the case of Her Majesty’s 
land forces, except as hereinafter mentioned, the signatures of the 
Commander-in-Chief, or the General Commanding-in-Chief, and of 
one of Her Majesty’s Principal Secretaries of State ; and, in the case 
of the Royal Marines, of the Admiralty •, and, in the case of military 
chaplains, commissariat and store officers, and of adjutants and 
quartermasters in the militia and volunteer forces, of one of Her 
Majesty’s said Principal Secretaries : and every such commission 
issued and signed in pursuance of such Order in Council shall be 
conclusive evidence * that the officer named in any such commission 
has been appointed or promoted by Her Majesty to the rank or 
office named therein. 

Officers are not now granted fresh commissions on promotion ; for the rank 
and powers of command of an officer, which were formerly made to depend 
upon his commission alone, are now the subject of executive regulations ema¬ 
nating from the Sovereign as Head of the army. By his commission an officer 
is bound to obey his superiors and to keep his inferiors well disciplined and in 
good order. 

2 . Nothing herein contained shall be construed to prevent any 
commission so signed from having the same validity and effect as 
if this Act had not passed. 

6 
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INDIA MILITARY* FUNDS ACT, .1866. kj 

Extract from 

THE NAVAL PRIZE ACT, 1864. 

(27 & 28 Viet., c. 25.) 

[23rd June, IS 64 . ] 

The sections reproduced provide for cases in which the army, as well as 
the navy, is concerned. See the Army Prize Money Act, 1832 (2 & 3 Will., 4, 
c. 53), ante , and the Indian Prize Money Acts of 1866 and 1868 (29 & 30 Viet., 
c. 47, and 31 & 32 Viet., c. 38), post, 

34. Where, in an expedition of any of Her Majesty’s naval, or 
naval and military, forces against a fortress or possession on land, 
goods belonging to the State of the enemy, or to a public trading 
company of the enemy exercising powers of government, are taken 
in the fortress or possession, or a ship is taken in waters defended 
by or belonging to the fortress or possession, a prize court shall 
have jurisdiction as to the goods or ship so taken and any goods 
taken on board the ship, as in case of prize. 

35. Where any ^ ship or goods is or are taken by any of Her 
Majesty’s naval, or naval and military, forces while acting in con¬ 
junction with any forces of any of Her Majesty’s allies, a prize court 
shall have jurisdiction as to the same as in case of prize, and shall 
have power, after condemnation, to apportion the due share of the 
proceeds to Her Majesty’s ally, the proportionate amount and the 
disposition of which share shall be such as may, from time to time, 
be agreed between Her Majesty and Her Majesty’s ally. 


THE INDIA MILITARY FUNDS ACT, 1*06. 

(29 & 30,Viet., o'. 18.) 

[30th April , 1866, ] 

This Statute provided for the transfer to the Secretary of State for India 
in Council of the assets, liabilities, and management of the Bengal, Madras, 
and Bombay Military Funds, the Bengal Military Orphan Society, and certain 
other Funds. Ss. 1 and 3 were repealed as to all His Majesty’s dominions 
by the Statute Law Revision Act, 1893 (56 & 57 Viet., c. 14), and s. 2 alone 
remains. S. 1 provided for the issue of a notification as to the actual 
transfer of the funds referred to. 

Rights of in* 2. Every person who shall be air incumbent on, or subscriber 

cumbents and J r . 

subscribers any 0 f the said institutions at the date of such notification shall 

maintained. 1 J 

be entitled, from time to time, to receive from the revenues of India 
such allowance to himself, and his family shall be entitled to receive 

, such pension or allowance after his decease, as he or they may be 

entitled to by the regulations of the said institutions : 
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that nothing in this Act contained shall be held to 
preclude the Secretary of State for India in Council from assigning 
to the incumbents on, and subscribers to, any of the said institutions, 
or to their families after their decease, any benefits in addition to those 
secured to them by this Act, if, on considering the assets and liabili¬ 
ties of the several institutions, he shall deem it reasonable so to do. 

Certain preliminary words were repealed by the Statute Law Revision Act, 
1893 (56 & 57 Viet., c. 14), and have been omitted. 




THE INDIAN PRIZE MONEY ACT, 1866. 

(29 & 30 Viet, c. 47.) 

[28th June , 1866] 

This Statute legalizes the payment and distribution of Indian prize money 
by the Treasurer or Secretary of Chelsea Hospital, and makes further provi¬ 
sion regarding the disbursement of army prize money generally. See, too, 
t ho Army Prize Money Act, 1832 (2 & 3 Will. 4, c. 53), and the Naval 
Prize Act, 1864 (27 & 28 Viet., c. 25), ante ; also the Indian Prize Money 
Act, 1868 (31 & 32 Viet., c. 38), post. 

1 . The receipt of the treasurer or secretary of Chelsea Hospital, Receipt^ of 
or his deputy, for all sums of money by the Secretary of State for 

India in Council paid over and accounted for as portions of grants tal c t ^* 8 ‘ 
of money in the nature of prize? shall be a complete and effectual 
discharge to the said Secretary of State, paying the same, from aH 
claims of officers and troops of Her Majesty’s army having any right 
or title thereto, or to the distribution thereof, in respect of captures 
or expeditions in which such officers and troops have been engaged. 

Certain words in this and the following section were repealed as to the 
United Kingdom by the Statute Law Revision Act, 1893 (56 & 57 Viet,, c. 

14), and have been omitted from the text. 

As to the phrase “officers and troops of Her Majesty’s army,” see the 
definition in 8. 4 below. 

2. All such moneys as have been so received by the treasurer or Saving 
secretary, or by his deputy, from the said Directors of the late East, 

India Company, or the Secretary of State for India in Council, m2; 

shall be held, and are hereby declared, so far as the same remain in 

the hands of the said treasurer, secretary, or his deputy, to be subject £ v* 

and liable to all the provisions and conditions of the said recited 

Act, so far as the same are applicable to prize granted by Her 

Majesty to, and to be received on behalf of the army by, the said 

treasurer of Chelsea Hospital oi his deputy. 

The preamble, which has not been reproduced, recites the Army Prize 
Money Act, 1832 (2 & 3 Will. 4, c. 53), ante , and that is the Act here 
referred to, The “ late East India Company” practically ceased to exist in 
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€ 

k. 


Interpretation, 


1858, when the transfer tc the Crown took place j but it was not formally 
dissolved till the 1st January, 1874—see 36 Viet., c. 17. 

3. In all cases where grants of money in the nature of prize 
shall hereafter be made by Her Majesty, or by Parliament, or 
otherwise, to the Secretary of State for India in Council 
for the benefit of officers and troops of Her Majesty’s army in 
respect of captures and expeditions in which such officers and troops 
may have been engaged in India, such portions of the same as are 
distributable in the United Kingdom, or elsewhere out of India, shall 
be received by the said treasurer, or secretary, or his deputy, to be 
distributed to the persons entitled thereunto according to their res¬ 
pective proportions, under the provisions of the said recited Act, and 
of this and of any other Act amending the same. 

See note to section 2 above as to the enactment recited. 

4 . For the purpose of this Act the words “ officers and troops 
of Her Majesty’s army’’ shall not be held to include officers and 
soldiers of Pier Majesty's European or Native Indian forces. 

This Act, therefore, concerns only British troops not on the Indian 
establishment—see Pt. I, eh. I, § 3, ante. 

5 . Where under the recited Act any certificate or order in the 
Form E, or in any other form, is required from any non-commisioned 
officer or soldier who shall be or shall have been an out-pensioner of 
Chelsea Hospital, the same may be signed by the staff officer of pen¬ 
sioners for the district in which the said non-commissioned officer or 
soldier shall reside, in lieu of any other person or officer mentioned 
in the said Act. 

See note to s. 2 above. “The Form E” is the form of certificate for a dis¬ 
charged soldier prescribed by the Army Prize Money Act, 1832 (2 & 3 Will. 4, 
c. 53). It purports to be signed by a Parish Minister and a Church¬ 
warden, Overseer, or Elder. 

Payment 6 . Where any officer, non-commissioned officer, or soldier 

Wl «£lt e P ™S‘ te entitled to prize money shall have died before the payment or 
£»& distribution thereof, then, if the sum to which the deceased 
was entitled does not exceed the sum mentioned in the 
Army Prize (Shares of Deceased) Act, 1864 , it shall not be 
necessary, for the purpose of making payment or distribution, 
that probate or letters of administration should be taken out; 
but in any case the said treasurer or secretary may, if he sees 
fit, require probate or letters of administration to be taken out; and 
if, on that requisition or otherwise, probate or letters of administration 
are taken out, then he shall pay the prize money to the executor or 
administrator. 


Certificates or 
orders required 
from out- 
pensioners. 


27 & 28 Viet., 

C. 3<J. 
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The Army Prize (Shares of Deceased) Act, 1864, provides for the payment, 
without probate or letters of administration, of prize money, not exceeding 
fifty pounds and belonging to'a deceased person, to or among any person or 
persons appearing to the Chelsea Hospital Commissioners to be entitled thereto. 

7. Where the prize to which the deceased was entitled, does not 
exceed the sum last referred to and probate or letters of administra¬ 
tion are not taken out, then the said treasurer or secretary shall, if he 
thinks fit, pay over the same to any person showing herself or him¬ 
self, to the satisfaction of the said treasurer or secretary, to be the 
widow of the deceased, or to be the child or any relative of the 
deceased, or to be entitled to the representation of the deceased, to 
the end that the said prize may be applied by the person to whom it 
is so paid over in due course of administration, and the same shall 
be applied accordingly, or else distribute the same according to the 
Statutes of Distribution. 


.@L 


Further provi¬ 
sion for such, 
cases. 


The Statutes of Distribution provide for the distribution of the personal 
estate of a person dying intestate, and are the 22 & 23 Ch. 2, c. 10, the 29 
Oh . 2, c, 30, and the 1 Jas. 2, c. 17. Under them a widow receives one half, 
if there are no children, or one-third, if there are children ; and, subject to 
the share of the widow (if any), the children take equally, the right of 
representation being unlimited. Failing children, brothers and sisters of the 
deceased, whether of the half or of the whole blood, take equally, and the 
right of representation descends to their children, but no farther. A father 
excludes all brothers and sisters, and also the mother, who comes in equally 
with the brothers and sisters. Failing any of these, the remaining next of 
kin, whether of the half or of the whole blood, are to be ascertained by count¬ 
ing the degrees between them and the deceased through the common ancestor, 
and those of the nearest degree take equally. But by the Intestates’ Estates 
Act, 1890 (53 & 54 Viet., c. 29), if an intestate dies leaving a widow and no 
children, the widow has a first charge of £500 on the estate ; that is to say, 
if the value of the estate does not exceed £500, she takes the whole, and, if 
it exceeds £500, she takes £500 first in addition to what she is entitled to 
under the law as already stated. 

A posthumous child participates as if born during the lifetime of the 
father—see 10 & 11 Will. 3, c. 16. Payments made by a father in starting 
his son in life or discharging his son’s debts are in the nature of advance¬ 
ments, and any amounts so paid must be brought into hotchpot by the son, 
and taken into consideration against him, before he is entitled to receive a 
distributive share under the foregoing rules. 


8 . Where under the statutes at present in force an order for the Htarap duty, 
payment of prize money is liable to stamp duty, the amount of such 
duty may be paid by receipt or draft stamps, affixed to the said order, 
equal in the total amount thereof to the stamp duty payable on an 
inland bill for a sum equal to that for which the order is given ; and 
no order for any sum less than forty shillings shall be liable to 
stamp duty. 





Extract from 

THE NAVAL DISCIPLINE ACT. 
(29 & 30 Viet, c. 109.) 


NAVAL DISCIPLINE ACT. 



[10th August, 1866.] 


The short title originally given by s. 84 of this Statute was 4 ‘ the Naval 
Discipline Act, 1866,” but the reference to the year was, as in the case of the 
Army Act, repealed by a later Statute—see the Naval Discipline Act, 1884 
(47 & 48 Yict. 39), s. 8. 

Under s. 188, read with s. 186, of the Army Act (44 & 45 Viet., c.58), 
persons subject thereto remain so subject when on board any ship other than 
a ship commissioned by the Crown, and the section of the Naval Discipline 
Act here reproduced provides for the regulation of such persons in the 
excepted case. 

The provision refers to the tf land forces ” generally, and that expression 
would seem to cover the Indian forces ordinarily subject only to the Indian 
Articles of War (Act V of 1869), post. It applies, therefore, to them also. 


88. Her Majesty's land forces, when embarked on board any 


Discipline of 
land forces 


on board ships of Her Majesty’s ships, shall be subject to the provisions of this 


Act to such extent and under such regulations as Pier Majesty, her 
heirs and successors, by Order or Orders in Council, shall at any 
time or times direct. 

The existing Order in Council, dated the 6th February, 1882, will be found 
set forth at length in the War Office Manual of Military Law , cd. 4, at pp, 
771—776. Its provisions may be thus summarised. 

A military man on board one of His Majesty’s ships as a passenger is 
bound to observe the regulations for the navy, and to consider himself under 
the command of the officer commanding the ship, the senior naval officer 
present, and the officer of the watch. If he neglects this rule, ho is to be 
deemed to have acted to the prejudice of good order and military discipline, 
and is punishable as for a breach of discipline under the Army Act (44 & 45 
Viet., c. 58) ; and the officer commanding the ship may put him under arrest 
or in confinement, and disembark him on the first convenient oppor¬ 
tunity, with a view to his fyeing brought before a military court-martial. 

Where the offender is a private soldier and the officer commanding the 
ship considers that a summary punishment is necessary, that officer may, 
with the concurrence of the commissioned officer (if any) in command of the 
troops, sentence and punish the offender in accordance with the Summary 
Punishment Table annexed to the Order in Council. In the event of disagree¬ 
ment between the authorities concerned, the case must be referred to higher 
military authority, the accused being detained under arrest or in close con¬ 
finement pending the result of such reference. 

Where the * offender is a non-commissioned officer, and the officer com¬ 
manding the ship, with the concurrence of the said commanding officer 
(if any), considers that trial by generator district court-martial is not required, 
a regimental court-martial may be convened and the offender tried on board 
by it, any sentence passed requiring the concurrence of the officer commanding 
the ship, and, if that is withheld, being postponed till disembarkation, 
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All orders to troops on board are, as far as practicable, to be given through 
their own officers, in whose hands their management should be left as far as 
possible consistently with the maintenance of order and discipline on the ship. 
Where the officer commanding the ship finds it necessary to interfere with 
the military regulations or with the internal economy and management of the 
troops on board, he is bound to submit a special report of the circumstances 
to the Admiralty. 


THE INDIAN PRIZE MONEY ACT, 1868. 

( 31 & 32 Viet., o. 38. ) 

[25th June> 1868. j 

This Statute provides for the appropriation of unclaimed shares of prize 
money acquired by soldiers or sailors in India, For other statutory provisions 
regarding prizes, see the Army Prize Money Act, 1832, (2 & 3 Will. 4, c. 53), 
the Naval Prize Act, 1864 ( 27 & 28 Viet., c. 25), and the Indian Prize 
Money Act, 1866 (29 & 30 Viet., c. 47), ante. 

1, All and every shares and share of booty, prize money, head Appropriation 
money, bounty money, and salvage money, and of money which pLS to“r<!d1t 
shall arise from, or which shall be distributable in respect of, any o£ ^‘onuos?' 
capture or other warlike service whatsoever, which shall be made or 
performed, and to which shares or share any officer, soldier, sailor, 
or other person at any time in, or belonging or having belonged to, 
the forces of the East India Company, to Her Majesty’s Indian 
Staff Corps, or to Her Majesty’s local Indian forces, European or 
Native, shall be entitled, in whatsoever service the same may have 
been acquire!, and which shares or share shall come into the hands 
of any prize agent or agents, or any other person whomsoever, shall 
be paid, according to the residence of the party or parties paying 
the same, either in Lon Jon into the Bank of England to the account 
of the Secretary of State in Council of India, or in India into such 
places and in such manner as the Government in India shall direct; 

and all sims of money when so paid shall be placed to the 
credit of the revenues of India, and shall for all purposes form part 
of such revenues and be applicable in all respects as such revenues 
are or shall be applicable; saabject, nevertheless, to be refunded, 
without interest, to any person or persons entitled to the same, and 


establishing his, her, or their claim or claims thereto to the satis¬ 
faction of the Secretary of State in Council of India. 

Certain words • repealed as to the United Kingdom by the Statute Law 
Revision Act, 1893 (56 & 57 Viot., c 14), have been omitted. 

As to the “Indian Staff Corps,” now •* Indian Army,” see Pt. 1, ch. I, 
§ 4, ante. As to the local European foroes, soe the European Forces (India) 
Act, 1860 (23 & 24 Viot., s. 100), ante. 

2. All money which shall come into the hands of any prize 
agent or prize agents, or any other person or persons whomsoever, 


Time of 
payment, 
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<SL 


Discovory and 
recovery of 
prize money. 


and which is hereby directed to be paid and be placed to the credit 
of the revenues of India, whether the same shall be to be paid in 
England or in India, shall be paid within two calendar months next 
after the receipt thereof by such prized agent or agents or other 
person or persons. 

Certain prelimiminary words, which were repealed as to the United Kingdom 
by the Statute Law Revision Act, 1875 (28 & 39 Viet., o. 66), and the word 
“hereafter,” which occurred between the words “shall” and “ come” and was 
similarly repealed by the Statute Law Revision Act, 1893 (56 <fc 57 Viet., 
c. 14), have been omitted. 

3. The Secretary of State in Council of India shall have and 
may exercise the same or the like powers,‘rights, and remedies, so far 
as the same shall be applicable, for the discovery and recovery of, 
and otherwise in relation to or in respect of, the moneys hereby 
directed to be paid and to be placed to the credit of the revenues 
of India, as the Commissioners or the Treasurer for the time being 
of Chelsea Hospital, or the Lord High Admiral of the United 
Kingdom, or the Commissioners for executing the office of Lord 
High Admiral, or any other persons or person, or any corporation 
entitled to or interested in any prize money acquired by or due to 
any officers, soldiers, or seamen in or belonging to Her Majesty's 
European military or naval forces, have or can exercise by virtue 
of any Act or Acts now in force for the discovery or recovery of, 
or otherwise in relation to or in respect of, such last-mentioned 
prize money ; 

and all courts of law and equity and of admiralty juris¬ 
diction in the United Kingdom and in India shall have and 
may exercise the same or the like jurisdiction, powers, and 
authorities, for compelling every person to account for and pay 
over the moneys hereby directed to be paid and be placed to the 
credit of the revenues of India, as any court of law or equity or of 
admiralty jurisdiction may now exercise with respect to any prize 
money acquired by or belonging to any such officers, soldiers, or 
seamen as last aforesaid ; 

and every person who is required by this Act to pay over 
any share or shares, shall be subject to the like liability to account 
for the same, and to the like fines and penalties for neglect or 
default in not accounting for the same, and otherwise, as agents 
or other persons are by any Act or Acts now in force subject to in 
respect of any shares or balances of prize money acquired by, or 
belonging to, any such officers, soldiers, or seamen, as last aforesaid. 

Saving of rights 4. Nothing in this Act contained shall prevent any person or 
°within six 5 persons from resorting to any remedy at law or in equity against the 

years, r 
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Secretary of State in Council of India for the recovery of principal 
without interest of any money to which he or they may be entitled, 
and which shall be paid in manner hereinbefore directed and placed 
to the credit of the revenues of India, provided such person or per¬ 
sons shall prefer his or their claim thereto to the Secretary of State 
in Council of India within six years from the respective times at 
which the same money shall be so paid as aforesaid. 

5. Nothing herein contained shall take away or affect any right 
which the Secretary of State in Council of India now has, or, if this 
Act had not been passed/would at any time have had, to or in res¬ 
pect of any moneys hereby directed to be paid, nor shall diminish, 
abridge, or prejudice any rights, powers, or remedies which the 
Secretary of State in Council of India has, or, if this Act had not 
been passed, would have had, or could at any time have enforced, for 
the discovery or recovery of the same moneys or any of them. 


THE EAST INDIA CONTRACTS ACT, 1870. 

( 33 & 34 Viet., o. 59.) 

[ ink August, 1870 .] 

The transfer from the Company to the Crown in 1858 disturbed all the 
arrangements theretofore in force in connection with the execution of docu* 
ments on behalf of the Government, and it was found necessary to pass an 
Act, the Government of India Act, 1859 (22 & 23 Viet., c. 41), to determine 
the officers by whom, and the mode in which, contracts in the name of the 
Secretary of State in Council were to be executed in India. 

This Statute recites the Statute of 1859 and provides that the Governor 
General in Council may, by resolution, vary the form of execution prescribed 
thereby and empower such authorities as he thinks fib further to vary it 
within the respective limits of their jurisdiction. S. 1 was repealed as to the 
whole of His Majesty’s dominions by the Statute Law Revision Act, 1883 (46 
& 47 Viet., c. 39), and s. 2 alone remains, 

2. It shall be lawful for the Governor General, by resolution in 
Council, from time to time to vary the form of execution prescribed 
by the said first recited Act for the deeds, contracts and other instru¬ 
ments to which it relates, and to empower such authorities as to 
him may seem expedient to vary it within the respective limits of 
their local jurisdiction ; and deeds, contracts and other instruments 
executed according to forms so altered shall have in all respects the 
like validity as if they had been executed according to the provisions 
of the Government of India Act, 1859 . 

The “ said first recited Act” of 1859 empowers the Governor General in 
Council, the Governors in Council of Madras and Bombay, respectively, the 
Lieutenant-Governor of the North-Western Provinces (now known as the 
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"Province of Agra), and anyoffieers entrusted with the government, care or 
charge of any presidency, province or district, to dispose of any property 
,in India vested in the Crown, and to enter into contracts and execute 
deeds with reference thereto. It further provides that the Secretary of 
"State in Council may be named as a party to every such contract or deed, 
and that the same may be expressed to be executed on behalf of the Secretary 
Of State in Council by or by order of such officer as aforesaid. 

This Act has in practi<£ been used simply to declare by what subor¬ 
dinate officers contracts on behalf of the Secretary of State may be executed. 
Thus .the Resolution of the Government of India in the Home Department 

^ Q * ‘T §5—£ 5T > dated ^ ie 28th March, 1895, as published in the supplement 
to the Gazette of India, 1895, p. 587, and amended by Resolutions, dated, res¬ 
pectively, the 4th October, 1895, the 8th January, 15th Febuary, and 5 th 
August,, 1897, the 25th August, 1893, and the 8th March, and 4th December, 
1901, declares that “the under-mentioned classes of deeds, contracts and other 
instruments referred to in the twenty-second and twenty-third of Victoria, 
Chapter forty-one, Section two, may be executed” as follows :— 

A. —In the case of the Governor General in Council 

All deeds and instruments relating to anyl T , c , . 

matters other than those hereinafter spe* l a ^ ec *’ e ^ ai T to the Go- 

L vernment of India. 

B. —In the case of the Military Department • 

I:—In the Military Works Department (subject to any limits fixed in 
departmental orders) :— 

1. —All instruments relating to purchase, s 

supply and conveyance or carriage of 
materials, stores, machinery, etc. 

2. —All instruments relating to the execution 

of works of all kinds, connected with 
buildings, bridges, roads, canals, tanks 
reservoirs, docks and harbours, and em 
bankments, and also instruments relat 
ing to the construction of water-works 
sewage-works, and the erection of ina 
chinery. 

3 , _Security bonds for the due performance 

and completion of works. 

4 , _Security bonds for the duo pcrfprm’ance 

of their duties by Government servants 
whom the officers specified have power 
to appoint. 

. 5 , —Leases for grazing cattle on canal banks 
or roadsides ; for fishing in a canal ; for 
the cultivation of land ; leases of water 
for irrigation and other purposos, and 
leases of water-power ; and instruments 
relating to the sale of grass, trees, or 
other produce on roadsides or in planta¬ 
tions. 

fi.-r-Leases of houses, land, or other immove¬ 
able property, provided that the rent 
reserved shall not exceed 5,000 a 
a month. 

7 .-—All instruments connected with the re¬ 
conveyance of property given as security. 

g,_Instruments connected with the collec- 

tionor farming ot tollsat bridges or ferries 
or other means of communication pro¬ 
vided by the Local Government. 


By the Director General of 
Military Works, Chief Engi¬ 
neers, Superintending Engi¬ 
neers, and Executive Engi¬ 
neers. 
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9.—-Agreements for fcho recovery of fines I 
on account of drift wood or other timber | 

passing into a canal. J , 

10*—All deeds and instruments relating ^ to "j By a Secretary to the Govern* 
any matters other than those specified ! ment of India, 01 a Secre- 

in heads 1 to 9 . J tary to a Local Government. 

II.— Contracts and other instruments for the Ordnance Department, as 
detailed below : 

L— Contracts for stores obtained in Indian 
for suplies to arsenals, depots or fac¬ 
tories. 

2—Contracts for undertaking sales of un¬ 
serviceable stores. 

. 3 .—Agreements entered into in India with 
civilian mechanics for a specified period 
of service in Ordnanco establishments. 

4.—Contracts for landing, weighing and for¬ 
warding Ordnance stores in the Bombay 
Circle. 

III.—Contracts for the Supply and Transport Corps, as detailed below :— 
[Vote.—When tenders are expressly declared to be intended to take effect 
as contracts, they will not be executed on behalf of the Secretary of 


By Inspectors-General of Ord¬ 
nance. 


State.] 


1 . 


2 . 


x\rticles of agreement with Government 
servants whom the officers specified 
have power to appoint. 

Contracts for supplies and services to, 
and purchases from, the Supply and y 
Transport Corps. 

3.—All instruments connected with the re¬ 
conveyance of property given as secu¬ 
rity. 


By the Secretary to the Go¬ 
vernment of India, Military 
Department, and, subject to 
any limits for the time being- 
fixed in Aimy Regulations 
India, Volume V (Supply 
and Transport), the Inspeo- 
tors-Geneial of Supply and 
Transport, the Chief Supply 
and Transport Officers, and 
the Executive Supply and 
Transport Officers. 


By the Superintendent of Army 
" Clothing, Bengal. 


IV,—Contracts for the Clothing Department, as detailed below : 

1. — Contracts for embroideries, laces, etc. 

2. —Contracts for miscellaneous stores. 

3. — Contracts for locally manufactured clo¬ 

thes, serges, etc., in substitution of simi 
lar articles hitherto imported. 

4 t —Petty contracts for any woi k to be done 
either inside or outside the Agency. 

5. — Contracts for local annual supplies, ». e. 
all articles of local manufacture, in- 
eluding badges, shoulder straps, and 
other articles of embroidery, and all 
packing materials required during the 
year. 

fi.—Contracts for making up hospital cloth- 
thing. 

7, — Contracts for undertaking the sale of 

unserviceable stores, packing, materials 
etc. 

8, —Contracts for making up the regular 

clothing of the Army. 

9 , — Contracts for making new colours and 

standards. j 

V. — Contracts for the Medical Department, as detailed below : — 

) By the Surgeon General with 
All contracts made for the Medical Store I the Government of India, 
Department. j or with the Governments of 

J Madras and Bombay, 




By the Superintendent of Arjny 
Clothing, Madras. 
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VI.—Contracts and other instiumeids for the Aimy Remount Department, 
as detailed below : — 

1. Agreements with shippers for landing! By the Remount Agent, Pre¬ 
horses a t Garden Reach, Calcutta. / sidency. 

2. —Contracts for undertaking the sale of! By the Director, ' Army Re¬ 

rejected Government horses and cattle. / mount Department. 

•Contracts for the occupation of land. \ ^ w .jth t* 10 

Contracts for grain, fodder, or stores. f Woval of the Director, 
& J Army Remount Department. 

—Leases for grazing and instruments! n , x • 1 x? 

relating to other rights on lands under l By 'r Sp f' al , F "™ g ° 0ffioer 
grass cultivation.' j of el,ch c,role - 


3 . - 

4. - 

VIL 


III. 

h- 


2 .- 


—In the Military Accounts Department 

Deeds of reconveyance of dwelling and' 
mess-houses, and of Volunteer Corps 
buildings, which have been mortgaged 
to Government as security for the re-1 By 
payment of building advances or loans. 
Agreements for the supply of school and 
religious books in the Madras and 
Bombay Commands. 

-Contracts for printing work of the 
Military Offices in the Bombay Com¬ 
mand, 


the Controllers 
Accounts. 


of Millitary 


By the Controller of Military 
Accounts, Bombay Com¬ 
mand. 


O.'—In the case of the Royal Indian Marine and the Indian 
Troop Service 

. ~ , r , . ! By the Secretary to the Gov- 

1. -Contracts for conveyance ot troops, er rm,ent of India, Marino 

military stores, etc. j I)epaHmenL 

2 . —Contracts for supply of miscellaneous! By the Director of the Royal 

marine stores, Bombay dockyard. J Indian Marine. 

3. —Contracts for supply of miscellaneous^ By the Deputy Director of the 

marine stores, Kidderpore dockyard. J Royal Indian Marine. 

4. —Contracts for provisions and medical) By the Director of the Royal 

comforts, Bombay dockyard. J Indian Marine. 

5. —Contracts for provisions and medical) By the Deputy Director of the 

comforts, Kidderpore dockyard. / Royal Indian Marine. 

6. —Contracts for sail-making, Bombay dock-1 By the Director of the Royal 

yard. J Indian Marine. 

7. —Contracts for sail-making, Kidderpore \ By the Deputy Director of the 

dockyard. f Royal Indian Marine. 

8. —Contracts for mess stores, Indian Troop! 

Service, Bombay dockyard. ' 

9. — Contracts for washing troop bedding, I 

Indian Troop Service, Bombay dockyard. J 

10.—Contracts for labour, Kidderpore dock¬ 
yard. 

H._($ontracts for manufacture of coir rope, 

Kidderpore dockyard. 

12. —Contracts for supply of coal, country 

(Bengal), Kidderpore dockyard. 

13. —Contracts for rivetting work, Kidder¬ 

pore dockyard. 

14. —Contracts for scraper establishment, 

Kidderpore dockyard. 

—Contracts for disposal of empty casks) By the Director of the Royal 
returned from Royal Navy vessels, [ Indian Marine. 

Bombay dockyard. J 


By the Resident 
Officer. 


Transport 


Ry the Deputy Director of the 
Royal Indian Marine. 
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16. —Charter parties (hire of transport and 

for conveyance of troops, etc.), Bombay 
and Kidderpore dockyards. 

17. —Agreements for temporary employment 

of engineers, engine drivers, and gunners, 
Bombay and Kidderpore dockyards. 

18. —Contracts for the engagement of crews 

for vessels of the Royal Indian Marine. 


By the Director of the Royal 
Indian Marine, and Deputy 
Director of the Royal Indian 
Marine. 

, By the Officers in command of 
I such vessels, and by the 
| Staff Officers of the Bombay 
I and Kidderpore dockyards. 


* 

* 


* 


* 

* 


P.—In Burma:— 

Lease of land for building purposes in canton-\ 
ments. / 


By a Secretary to the Local 
Administration. 


[Note.— Only so much of the Resolution as is of interest from the military 
point of view has been reproduced.] 


THE REGIMENTAL EXCHANGE ACT, 1875. 

(38 & 39 Viet., c. 16). 

[mh May, 1873.] 

But for the saving provisions of this Statute, exchanges between officers 
from one regiment or corps to another would be illegal. 

1. This Act may be cited for all purposes as the Regimental 

Exchange Act, 1875 . * 

2. Her Majesty may, from time to time, by regulation authorise 
exchanges to be made by officers in Her Majesty’s Regular Forces 
from one regiment or corps to another regiment or corps, on 
such conditions as to Her Majesty may for the time being seem 
expedient; and nothing contained in the Army Brokerage Acts 
shall extend to any exchanges made in manner authorised by any 
regulation of Her Majesty for the time being in force. 

3. The expression “ the Army Brokerage Acts*’ means the 
Acts following : 

The Sale of Offices Act, 1551 , and 

The Sale of Offices Act, 1809 . 

As to these two Statutes, see the latter, which alone is reproduced in 
this volume, and the note thereto. See, too, s. 165 of the Army Act (44 <fe 
45 Viet., c. 58). 

S. 66 of the East India Company Act, 1793 (33 Geo. 3, c. 52), renders 
it a misdemeanor to “ make, or enter into, or bo a party to, any corrupt 
bargain or contract for the giving up, or for obtaining, or in any other 
manner touching or concerning, the trust and duty of any office or em- 


Short title. 


Authorised 
exchanges 
exempted 
from Army Bro 
xerage Acts. 


Definition of 
“Army Bro¬ 
kerage Acts." 

5 & 0 Kdw. 

0. c. 16. 

49 Gev. 3, c. 
126, 
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ployment under the Crown or the said United Company in the East Indies 
by any British subject whomsoever there resident”.. This provision stands 
unrepealed, and authorised regimental exchanges fire not expressly ejccepted 
from its operation ; but they may, no doubt, be taken to be impliedly so 
excepted from it, as well as from the provisions of “the Army Brokerage 1 'Acts.” 


Extract from 

THE POST OFFICE (DUTIES) ACT, 1875 . 

(38 & 39 Viet., c. 22.) 

[ 14 th' June 1875] 

S. 7 of this Statute further extends the postal privileges of seamen and 
soldiers. See the earlier Statutes referred to in it, and also the Post Office 
(Duties) Act, 1843 (10 & 11 Viet., c. 85), ante. 

7 . A treasury warrant under this Act with respect to the rates 
of postage shall not increase the rate of postage at which the 
seamen and soldiers mentioned in section 53 of the Post Office 
3 & ^4 Viet., (Duties) Act, 1840, and other persons connected with the army 
or navy, are at the passing of this Act, privileged to send and 
receive letters, subject to the conditions in the said Act mentioned. 

A treasury warrant under this Act with respect to the rates of 
postage shall, if necessary, provide for the delivery to the officers, 
28 & 05 24 s Vi i. fc '’ seamen, and soldiers mentioned in the Post Office (Duties) Act, i860, 
of letters tree of the posta^ chargeable on the re-direction thereof, 
as mentioned in the said Act. 


Saving for 
letters of sea¬ 
men and sol¬ 
diers. 


THE REGISTRATION OF BIRTHS, DEATHS AND 
MARRIAGES (ARMY) ACT, 1879. 

(42 & 43 Viet., c. 8.) 

list July , 1879.] 

This Statute provides for the transmission to the Registrar General in 
England, Scotland, or Ireland, as the case may be, of certified extracts from 
the registers, maintained in pursuance of regulations made by the Crown, 
of births, marriages, and deaths occurring out of the United Kingdom dmong 
military men and their families. Such extracts are rendered useful by being 
made admissible in evidence without further proof in the courts of the United 
Kingdom. 

The last section (5) was repealed by the Statute Law Revision Act, 1884 
(57 & 58 Viet., c. 56), as to the United Kingdom only, but it is here omitted 
as being spent. It brought the enactment into operation on the 1st July, 1879. 

1 . This Act may be cited as the Registration of Births, Deaths 
and Marriages (Army) Act, 1879. 


Short title. 





REGISTRATION OF BIRTHS, ETC, ACT, 1 879 * 

If Her Majesty is pleased from time to time to make regu¬ 
lations respecting the registration of deaths and births occurring, and 
marriages solemnized, out of the United Kingdom among officers 
and soldiers of Her Majesty’s land forces and their families, or 
any of them, the registers kept from time to time in pursuance of 
the said regulations shall, in maftner provided by the regulations 
for the time being in t force, be authenticated and transmitted to the 
Registrar General of Births and Deaths in England. 

Where it appears from any such register that an officer or soldier 
whose death or marriage is entered therein, or to whose family a 
person whose death, marriage or birth is entered therein belonged, 
was a Scotch or Irish subject of Her Majesty, the Registrar General 
of Births and Deaths in England shall, as soon as may be after 
receiving the register, send a certified copy of so much thereof as 
relates to such death, marriage or birth to the Registrar General of 
Births and Deaths in Scotland or Ireland, as the case may require. 

Every Registrar General of Births and Deaths to whom a 
register or certified copy of a register is sent in pursuance of this 
section, shall cause the same to be filed and preserved in, or copied 
in, a book, to be kept by him for the purpose and to be called the 
Army Register Book ; and such book shall be deemed to be a certi¬ 
fied copy of the register book within the meaning of the Acts relating 
to the registration of births and deaths in England, Scotland and 
Ireland, respectively. 

Through this latter provisiou the extracts obtained from abroad become 
admissible in evidence without further proof. 

3 . Whereas, under the directions of Her Majesty or of one of 
Her Majesty’s Principal Secretaries of State or the Commander-in- 
Chief or other lawful authority, various documents, such as registers, 
muster-rolls, and pay-lists, have been kept, showing the deaths and 
births which have occurred, and the marriages which have been 
solemnized, among officers and soldiers of Her Majesty’s land forces 
and their families: 

And whereas it is expedient to make further provision respecting 
the said documents : 

Be it therefore enacted as follows : 

Where any such documents or certified extracts thereof, made 
under the direction of one of Her Majesty’s Principal Secretaries of 
State, have, either before or after the passing of this Act, been trans¬ 
mitted to the Registrar General of Births and Deaths in England, 
such documents or extracts shall be deemed to be in the legal custody 
of the said Registrar General, and shall be admissible in evidence ; 
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and a copy of any such document or extract [of]*, or any part thereof, 
if purporting to be certified to be a true copy under the seal of the 
register office of the Registrar General, shall be admissible in evi¬ 
dence of such document, extract or part* 

Nothing in this Act shall apply to any deaths, marriages or 
Kingdom. tul bMis which occur in the United Kingdom, except where the same 
otcurfed before the commencement of this Act. 


Saving as to 
births, etc., 


Short title, 


Powor to 
regulate cer¬ 
tain allow¬ 
ances for 
equipment, 
efc. 


Charges on 
Indian reven- 
. liesiiot to Be 
increased. 


Extract from 

THE INDIAN SALARIES AND ALLOWANCES ACT, 1880. 

(43 Viet, o. 3.) 

[15th March , 1880.] 

The salary of the Commander-in-Chief in India is fixed at not more than 
Re. 100,000 per annum by s. 35 of the East India Company Act, 1853 (16* 17 
Viet., c. 95), aide, and by this Statute power is taken for the Secretary of State 
for India in Counoil to fix, alter or abolish additional allowances for his equip, 
ment and voyage out to India. 

S. 3 of the Statute relates only to ecclesiastical salaries and allowances, 
m4 has> therefore, been omitted. 8 . 5, and the second schedule repealed 
certain enactments and w*re themselves repealed by the Statute Law Revision 
Act, 1884 (57 & 58 Viet., c. 56). The latter repeal extended only to the 
United Kingdom, but it seems unnecessary to reproduce the section and 
schedule referred to here. 

1 . This Act may be cited as the Indian Salaries and Allowances 
Act, 1880. 

2 . It shall be lawful for the Secretary of State in Council of 
India from time to time to fix, alter or abolish the allowances for 
equipment and voyage of the several officers specified in the first 
schedule to this Act, or any of them. 

4 . Nothing in this Act shall authorize the imposition of any 
additional charge on the revenues of India. 

This section probably means that the aggregate amount actually expended 
at the time of the passing of the Statute on the salaries and allowances 
referred to in it are not, on the strength of its provisions, to bo exceeded. 
By as. 2 and 40, of the Government of India Act, 1858 (21 & 22 Viet., o. 
106), the revenues of India vest in His Majesty and arc to the applied and 
disposed of for the purposes of the Government of India alone. 


THE EIEST SCHEDULE. 

The Governor-General of India and the Members of his Council. 
The Governors of Madras and Bombay and the Members of 
Lltteir Councils. 


# The word “of 5 ’ should have been omitted or transposed. It appears, 
however, thus In the Statutes at Large and the Statutes Revised . 
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The Commander-in-Chief of the Forces in India. 

The Bishop and Archdeacons of Calcutta, Madras and Bombay. 

The Members of Council here referred to are the Ordinary Members men¬ 
tioned in s. 3 and s. 29, respectively, of the Indian Councils Act, 1861 (24 & 25 
Viet., c. 67). An entry relating to the Madras and Bombay Gommanders-in 
Chief was repealed by the Madras and Bombay Armies Act, 1893, post. 

The allowances for the equipment and voyage of a Commander-in-Chief 
elect are at present fixed at £500. They are not payable unless the future 
Commander-in-Chief is resident in Europe when he is appointod. In the 
case of an Ordinary Member of Council, such as the Military Member, the 
allowances are limited to £300, aud are granted under similar circumstances 
only. 


THE COLONIAL PRISONERS REMOVAL ACT, 1884. 

(47 & 48 Viet., c. 31 .) 

[28th July , 1884.} 

r I his Statute provides for the removal of prisoners undergoing sentence, 
and of crimirial lunaties, from one British possession to another, or to the 
United Kingdom. It applies and is adapted to India, which is—see s. 18— 
a “British possession” within the meaning of its provisions ; and it makes 
special reference—see s. 2 (6)—to military men. 

Preliminary . 

1. This Act may be cited as the Colonial Prisoners Removal short title. 
Act, 1884. 


Prisoners Removal . 

2 . Where, as regards a prisoner undergoing sentence of impri- 
sonment in any British possession for any offence, it appears to the f”?—£-? h 
removing authority hereinafter mentioned either— 

(а) that it is likely that the life of the prisoner will be endanger¬ 
ed or his health permanently injured by further imprison- 
ment in such British possession ; or 

(б) that the prisoner belonged, at the time of committing the 

said offence, to the Royal Navy or to Her Majesty’s regu- 
lar military forces ; or 

(c) that the offence was committed wholly or partly beyond the 
limits of the said British possession ; or 

(<i) that, by reason of there being no prison in the said British 
possession in which the prisoner can properly undergo his 
sentence, or otherwise, the removal of the prisoner is ex¬ 
pedient fot-his safer custody or for more efficiently carry¬ 
ing his sentence into effect; or 
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(<?) that the prisoner belongs to a class of persons who, under 
the law of the said British possession, are subject to re¬ 
moval under this Act ; 

in any such case the removing authority may, subject nevertheless to 
the regulations in force under this Act, order such prisoner to be re¬ 
moved to any British possession or to the United Kingdom to under¬ 
go his sentence or the residue thereof. 

3 . (1) Where a prisoner has been removed in pursuance of this 
Act, a Secretary of State or the Government of a British possession 
to which the prisoner has "been so removed, may order the prisoner, 
for the purpose of undergoing the residue of his sentence, to be re¬ 
turned to the British possession from which he was removed. 

(2) If a Secretary of State or the Government of a British 
possession to which a prisoner is removed under this Act, requires 
the prisoner to be returned for discharge to the British possession 
from which he was removed, the prisoner shall, in accordance with 
the regulations under this Act, be returned to the said British posses¬ 
sion for the purpose of being there discharged at the expiration of 
his sentence. In any other case a prisoner, when discharged at the 
expiration of his sentence, shall be entitled to be sent free of cost to 
the British possession from which he was removed : 

Provided that, where a prisoner at the date of his sentence 
belonged to the Royal Navy or to Her Majesty’s regular military 
forces, nothing in this section shall require such prisoner to be 
returned to the British possession from which he was removed, or 
entitle him to be sent there free of cost. 

4 . (1) It shall be lawful for Her Majesty in Council from time 
to time to make, and when made revoke and vary, regulations as to 
the removal, return and discharge of prisoners under this Act. 

(2) The regulations may provide for varying the conditions of a 
sentence of imprisonment passed in a British possession, where 
they differ from the conditions of a sentence of imprisonment in 
the part of Her Majesty’s dominions to which the prisoner is re» 
moved, with a view to bringing them into conformity with the latter 
conditions; but the prisoner shall not by reason of such variation 
undergo an imprisonment of any longer duration : and, where the 
latter conditions appear to a Secretary of State to be more severe 
than the former conditions, the Secretary of State may remit a 
portion of the imprisonment so that the punishment undergone by 
the prisoner shall not, in the opinion of the Secretary of State, be 
more severe than the punishment to which the prisoner was originally 
sentenced ; and the sentence of imprisonment shall, so long as the 
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prisoner remains in the part of Her Majesty’s dominions to which 
he is removed, be carried into effect as if the conditions thereof, as so 
varied, were the conditions of the original sentence. 

(3) The regulations may also provide for the forms to be used 
under this Act, and generally for the execution of this Act. 

(4) All regulations made under this section shall be duly observ¬ 
ed by all persons, and shall be laid before both Houses of Parlia¬ 
ment as soon as may be after they are made. 

5 . The removing authority for the purpose of this Act shall be a 
Secretary of State, acting with the concurrence of the Government 
of every British possession concerned. 

6 . (1) The concurrence of the Government of a British possess¬ 
ion, and any requisition by the Government of a British possession, 
may be given or made by the Governor in Council or such other 
authority as may be from time to time provided by the law of that 
possession, but shall be signified by writing under the hand of the 
Governor, or of the Colonial Secretary, or of any other officer appoin¬ 
ted in this behalf by the law of that possession. 

(2) Any writing, purporting to give such concurrence or make 
such requisition and to be signed by the Governor or Colonial 
Secretary or other officer for the time being, shall be conclusive 
evidence that the concurrence of, or requisition by, the Government 
of the British possession has been duly given or made according to 
law ; and any writing, purporting to be under the hand of a Secretary 
of State and to order the removal of a prisoner from a British 
possession, shall be conclusive evidence that such order has been 
duly given by the Secretary of State ; and every such writing as 
above in this section mentioned shall be admissible in evidence in 
any court in Her Majesty’s dominions without further proof. 

7 . (1) Where the removal of a prisoner from a British possession 
is ordered in pursuance of this Act, a Secretary of State or Governor 
of the British possession may, by warrant under his hand, direct the 
prisoner to be removed to the part of Her Majesty’s dominions 
mentioned in the said order, and for that purpose to be delivered 
into the custody of the persons named or described in the warrant, 
or some one or more of them, and to be held in custody, and 
conveyed, by sea or otherwise, to the said part of Her Majesty’s 
dominions, there to undergo his sentence, or the residue thereof, 
until returned in pursuance of this Act or discharged ; and such 
warrant shall be forthwith executed according! to the tenor thereof. 

(2) Where a prisoner is to be returned to a British possession, a 
Secretary of State or .the Governor of the possession in which he has 
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been undergoing his sentence, shall issue a like warrant, which 
shall be duly executed according to the tenor thereof. 

(3) Every warrant, purporting to be issued in pursuance of this Act 
and to be under the hand of a Secretary of State or Governor of a 
British possession, shall be received in evidence in every court of 
justice in Her Majesty's dominions without further proof, and shall 
be evidence of the facts therein stated ; and all acts done in pursuance 
of such warrant shall be deemed to have been authorised by law. 

8. (1) Every prisoner removed in pursuance of this Act shall, 
until he is returned in pursuance of this Act, be dealt with in the 
part of Her Majesty's dominions to which he is removed, in like 
manner as if his sentence (with such variation, if any, of the 
conditions thereof as may have been duly made in pursuance of 
the regulations under this Act) had been duly awarded in that part, 
and shall be subject accordingly to all laws and regulations in force 
in that part, with the following qualifications, that his conviction, 
judgment and sentence may be questioned in the part of Her 
Majesty’s dominions from which he has been lemoved, in the same 
manner as if he had not been removed, and that his sentence may 
be remitted, and his discharge ordered, in the same manner and by 
the same authority as if he had not been removed. 

(2) The officer in charge of any prison, on request by any person 
having the custody of a prisoner under a warrant issued in pursuance 
of this Act and on payment or tender of a reasonable amount for 
expenses, shall receive such prisoner and detain him for such 
reasonable time as may be requested by the said person for the 
purpose of the proper execution of the warrant. 

9 . (1) If a prisoner, while in custody in pursuance of this Act 
or under a warrant issued in pursuance of this Act, escapes, by 
breach of prison or otherwise, out of custody, he may be retaken 
in the same manner as a person, convicted of a crime against the 
law of the place to which he escapes, may be retaken upon an escape. 

(2) A person guilty of the offence of so escaping or of attempting 
so to escape, or of aiding or attempting to aid any such prisoner 
so to escape, may be tried in any of the following parts of Her 
Majesty's dominions, namely, the part to which and the part from 
which the prisoner is being removed or returned, and the part in 
which the prisoner escapes, and the part in which the offender is 
found ; and such offence shall be deemed to be an offence against 
the law of the part of Her Majesty's dominions in which he may 
be tried; and, for all purposes of and incidental to the apprehension, 
trial, and punishment of the person accused of such offence, and of 
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and incidental to any proceedings and matters preliminary, incidental 
to, or consequential thereon, and of and incidental to the jurisdiction 
of any court, constable or officer with reference to such offence and to 
the person accused thereof, such offence shall be deemed to have 
been committed in the said part, and such person may .be punished 
in accordance with the Courts (Colonial) Jurisdiction Act, 1874. 

The Courts (Colonial) Jurisdiction Act, 1874 (37 & 38 Viet., c. 27), provides 
that, when, by virtue of any Act of Parliament, a person is tried in a court 
of any colony—the expression being defined so as to include British India— 
for any offence committed without the territorial limits of such colony and 
the local jurisdiction of such court, or, if committed within such local 
jurisdiction, made punishable by that Act, such person shall, upon convic- 
ti on, be liable to such punishment as might have been inflicted upon 
him if the crime or offence had been committed within the limits of such 
colony and of the local jurisdiction of the court, and to no other, anything 
in any Act to the contrary notwithstanding : and that, if the offence is not 
punishable by the law of such colony, the convict shall be liable to such 
punishment (other than capital punishment) as shall seem to the court most 
nearly to correspond with the punishment to which such person would have 
been liable in case the offence bail been tried in P^ngland. In this connection 
the provisions of s. 168 of the Army Act (44 & 45 Viet., c. 58) may be 
compared. 

Criminal Lunatics. 

10 . (1) The provisions of this Act shall supply to a person 
in custody as a criminal lunatic in like manner, so far as consistent 
with the tenor thereof, as they apply to a prisoner undergoing 
sentence of imprisonment; and separate regulations may be made 
by Tier Majesty in Council under this Act in relation to criminal 
lunatics, and (subject to those regulations) all laws and regulations in 
force in the part of Her Majesty’s dominions in which a criminal 
lunatic removed or returned is for the time being in custody under 
a warrant issued in pursuance of this Act, shall ""apply to such 
criminal lunatic as if he had become a criminal lunatic in that part. 

(2) Where a person, who is a criminal lunatic by reason of being 
unfit to be tried for an offence, is removed in pursuance of this Act, 
and a Secretary of State or the Government of the British possession 
to or from which such person was removed, considers that such 
person has become sufficiently sane to be tried for the said offence, 
and requires him to be returned for trial to the British possession 
from which he was removed, he shall, in accordance with the regu¬ 
lations under this Act, be returned as a prisoner to the said British 
possession for the purpose of being there tried for the said offence, 
and shall be removed thither in custody in like manner as if he had 
been arrested under a warrant on a charge for the said offence. 
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Miscellaneous. 

11. (i) The cost of the removal of any prisoner or criminal 

lunatic under this Act, and of his maintenance while in confinement, 
and of his return, and of his being sent after discharge to any 
place, shall be paid in such manner as may be arranged between the 
Governments of the British posssssions concerned and the Secretary 
of State, subject, as regards any cost to be paid out of moneys provid¬ 
ed by Parliament, to the consent of the Treasury. 

( 2 ) Nothing in this Act shall affect any power to recover the 
expenses of removing or returning any prisoner or criminal lunatic 
from the property of such prisoner or criminal lunatic or otherwise. 

The words 1 ‘Commissioners of Her Majesty’s,” occurring before the word 
“Treasury,” were repealed by the Statute Law Revision Act, 1898 (61 & 62 
Viet., c. 22), and have been omitted. The word “Treasury” has now 
been defined once for all by s., 12 (2) of the Interpretation Act, 1889 (52 & 
53 Viet., c. 63), as meaning “the Lord High Treasurer for the time being or 
the Commissioners for the the time being of Her Majesty’s Treasury”. 

12. If the legislature of a British possession pass any law :— 

(a) for determining the authority by whom and the manner in 
which any jurisdiction, power or concurrence under this 
Act is to be exercised or given ; or 

(b) for payment of the costs incurred in the removal, mainten¬ 

ance, return or sending back after discharge of a prisoner 
or criminal lunatic ; or 

(V) for dealing in such possession with prisoners or criminal 
lunatics removed thereto in pursuance of this Act ; or 

(d) for making any class of prisoners subject to removal under 
this Act ; or, 

(<?) otherwise^ in any manner for the carrying of this Act or any 
part thereof into effect as regards the said possession, 
it shall be lawful for Her Majesty in Council to direct that such law 
or any part thereof shall, with or without modification or alteration, 
be recognised and given effect to throughout Her Majesty's domini¬ 
ons and on the high seas as if it were part of this Act. 

13. ( 1 ) It shall be lawful for Her Majesty in Council from time 

to time to make Orders for the purposes of this Act, and to revoke 
and vary any Order so made; and every Order so made shall, while 
it-is in force, have the same effect as if it were enacted in this Act. 

( 2 ) An Order in Council made for the purposes of this Act shall 
be laid before Parliament as soon as may be after it is made, if 
Parliament is then in session, or, if not, as soon as may be after the 
commencement of the then next session of Parliament. 
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14. This Act shall extend to the ChanLel Islands and Isle of 
Man as if they were part of England and the United Kingdom. 

Primd facie, an Act of Parliament has no territorial operation outside the 
United Kingdom itself. Hence this provision. 

15. It shall be lawful for Her Majesty in Council from time to 
time io direct that this Act shall apply as if, subject to the conditions, 
exceptions and qualifications (if any) contained in the Order, any 
place out of Her Majesty’s dominions in which Her Majesty has 
jurisdiction and which is named in the Order, were a British posses¬ 
sion andwpart of Her Majesty’s dominions, and to provide for carry¬ 
ing into effect such application, 

16. ( 1 ) Nothing in this Act shall affect the provisions of the 
Army Act, 1881 . 

( 2 ) This Act shall not affect any agreement made, either before 
or after the passing of this Act, under the Colonial Prisoners 
Removal Act, 1869 , nor any provisions contained in the Lunatics 
Removal (India) Act, 1851 . 

The Statute of 1881 referred to in sub-section ( 1 ) may now be cited simply 
as “ the Army Act”—see s. 4 of the Army (Annual) Act, 1890 (53 Viet., 
c. 4), which repealed the figures “1881” included in the short title originally 
given by s. 1 of the principal Act. 

The Colonial Prisoners Rem oval Act, 1869, has no application to 
British India, which is expressly excluded from the definition of the word 
“ colony” contained in it. 

Ihe Lunatics Removal (India) Act, 1851, provides for the removal of 
criminal lunatics by order of the Local Government concerned from British 
India to the United Kingdom, there to await the Sovereign’s pleasure : also 
for the like removal of other lunatics and idiots by order of a High Court. 


17. 1 his Act shall apply to a|prisoner who has been convicted, 
and to a criminal lunatic, before the passing of this Act, in like 
manner as if he had been convicted and become a criminal lunatic 
after the commencement of this Act. 

18. In this Act, unless the context otherwise requires, the 
following expressions have the following meanings ; that is to say 

The expression “British possession’' does not include any place 
within the United Kingdom, the Isle of Man, or the Channel Islands, 
but includes all other territories and places being part of Her 
Majesty’s dominions; and all territories and places within Her 
Majesty’s dominions, which are not part of India and are under one 
legislature, shall be deemed to be one British possession; and any 
part of India under a Governor or Lieutenant-Governor shall be 
deemed to be one British possession. 

The expression “India” means all territories and places within 
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FOREIGN MARRIAGE ACT, 1892 , 

Iler Majesty’s dominions which are subject to the Governor General 
of India in Council. 

The expression “legislature,” where there are local legislatures as 
well as a central legislature, means the central legislature only, and 
in every part of India means the Governor General in Council. 

The expression “Governor” means any person or persons admi¬ 
nistering the government of a British possession, and includes the 
Governor General of India and also the Governor and Lieutenant- 
Governor of any part of India. 

The expression “Colonial Secretary” includes a person perform¬ 
ing the like duties as a Colonial Secretary, whether known as Govern¬ 
ment Secretary, Chief Secretary to the Government, or by any other 
title. 

The expression “prison” includes any place for the confinement 
or detention of prisoners, whether convicted or unconvicted. 

The expression “sentence of imprisonment” means any sentence 
involving confinement in a prison, whether combined or not with 
labour, and whether known as penal servitude, imprisonment with 
hard labour, rigorous imprisonment, imprisonment, or otherwise, 
and includes a sentence awarded by way of commutation as well as 
an original sentence passed by the court. 

The expression “criminal lunatic” means a person detained In 
custody by reason of his having been charged with an offence, and 
either found to have been insane at the time of such offence or 
found or certified or otherwise lawfully proved to be unfit, on the 
ground of his insanity, to be tried for the same, and includes a 
person convicted of an offence and afterwards certified 01 other¬ 
wise lawfully proved to be insane. 

A definition of the expression “ Secretary of State 55 was originally in¬ 
cluded in this section, but it was repealed by the Statute Law Revision Act, 
1898 (61 & 62 Viet., c. 22), and lias been omitted. The term has now 
been defined once for all by s. 12 (3) of the Interpretation Act, 1889 (52 & 53 
Viet, c. 63), as meaning “one of Her Majesty’s Principal Secretaries of State 
for the time being.” 


Extract from 

THE FOREIGN MARRIAGE ACT, 1892. 

(55 & 56 Viet, c. 23.) 

[1st January, 1893. ] 

S. 22 of this Statute validates all marriages-solemnized bdna fide, but 
without the usual formalities, in British lines abroad. It was declared to 
come into force on the 1 st January, 1893. 
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22. It is hereby declared that all marriages solemnized within 
the British lines by any chaplain or oflicer or other person appointed 
under the orders of the commanding officer of a British army serv¬ 
ing abroad shall be as valid in law as if the same had been solemnized 
within the United Kingdom with a due observance of all forms 
required by law. 
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THE MADRAS ANT) BOMBAY ARMIES ACT, 1893. 

(50 & 57 Viet., c. 62) 

[1st April , 1895.] 

As to this Statute, see. Pt. I, eh. I, § 6 , ante. By it the Provincial Com- 
rnanders-in-Chief of Madras and Bombay were abolished, and the intervention 
in military matters of the Local Governments concerned was put an end to. 

1. (i) The offices of Commander-in-Chief of the forces in the Provincial Coin 

Presidencies of Madras and Bombay, respectively, and of Military chief abolished 
Secretary to the. Government of each of those Presidencies, are 
hereby abolished, and all things which by or under any Act of 
Parliament are required or authorized to be done by or before any 
of the officers whose offices are hereby abolished, shall or may be 
done by, to, or before such officer as the Commander-in-Chief of 
the forces in India, with the approval of the Governor General of 
India in Council, may appoint in that behalf, dnd the Commander- 
in-Chief of the forces in India shall, for the purposes of section iSo 44 k 45 V ict., 
of the Army Act, be deemed to be the Commander-in-Chief in each c * 58. 
Presidency in India. 

( 2 ) The, military control and authority exerciseable ly the Gover¬ 
nors in Council of the Presidencies of Madras and Bombay shall 
cease to be exercised by those Governors in Council, and shall be 
exerciseable by the Governor General of India in Council; and all 
things which by or under the Army Act are required or authorized 
to be done by, to, or before the Governor in Council of the Presi¬ 
dency of Madras or of Bombay, shall or may be dune by, to, or 
before the Governor General of India in Council. 

( 3 ) The officers holding at the commencement of this Act the 
offices of Commanders-in-Chief of the forces in the Presidencies 
of Madras and Bombay shall cease to be Members of the Council of 
the Governors of Madras and Bombay respectively. 

S. 180 of the Army Act provides for the modification of that 
Statute in its application to His Majesty's forces subject thereto when 
serving in India. As it originally stood, it conferred certain powers on 
the Governors of Madras and Bombay and the local Commanders-in-Chief ; 
but th references to those authorities have been repealed—see s. 2 belo\y, 
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A doubt having been raised on the words used, it was declared by the 
Ar W (Annual) Act, 1896 (59 Viet., c. 2), that “ the things which may be 
done under or in pursuance of section 1 of the Madras and Bombay Armies 
Act, 1893, may be done either within or without the Presidencies of Madras 
and Bombay respectively.” 

By Mily. Dept. Notification No. 981, dated the 26th October, 1894— 
Gazette of India, 1894, Pt. 1, p. 583—the changes in the administration of the 
army in India, to be carried out on and with effect from the 1st April, 1895, 
in pursuance of the provisions of this Statute, were thus announced :— 

“The Bengal Army will, for purposes of administration be organized in 
two portions—the Bengal Command and the Punjab Command, 
ihe Army of India will consist of the following Commands : 

Punjab. Bengal. Madras. Bombay. 

“ These Commands will be under Lieutenant-Generals, who will be styled 
Lieutenant-Generals Commanding the Forces, Punjab, Bengal, Madras, and 
Bombay, respectively, and will be under the direct command of the Com- 
mander-in-Chief in India and the control of the Government of India. 

“ Each Lieutenant-General Commanding will be invested with the powers 
detailed in Special India Army Circular of this date, and will be assisted by 
the Army and Departmental Staff specified in paragraph 9. The business now 
transacted by the Military Departments of the Governments of Madras and 
Bombay will be transacted by the Military Department of the Government of 
India whenever, under the regulations in Special India Army Circular of 
this date, it cannot bo disposed of by the Lieutenant-General Commanding 
or by the Commander-in-Chief in India.” 

The notification then proceeds to specify the various first’and second class 
District Commands, the composition of the forces in each Command, the 
personale of the Military and Marine Departments of the Government of India, 
the Commands and Staffs of the Army in India, the regulations to be observed 
as regards appointments, promotions, furlough, and leave, and the relations 
between the Staff at the Head-Quarters of the Army to Lieutenant-Generals 
and administrative Departments under the Government of India* 

It may be added that the Lieutenant-Generals who have taken the places 
of the former Provincial Commanders-ln-Chief, are never members of the local 
legislatures. 

2 . The Acts specified in the schedule to this Act are hereby 
repealed to the extent in the third column of that schedule mentioned. 

The schedule makes a number of consequential repeals similar to and 
including that referred to in the note to s. 1 above. It has not been thought 
necessary to reproduce it. 

3 . This Act shall come into operation at such date as the 
Governor General of India in Council may, by notification in the 
Gazette of India, fix in that behalf. 

The date so notified was the 1st April, 1895,—see Military Department 
Notification No. 980, dated the 26th October, 1894, Gazette of India , 1894, 
Pt. I, p. 583. 

4. This Act may be cited as the Madras and Bombay Armies 
Act, 1893. 
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RESERVE FORCES ACT 1899 . 

THE RESERVE FORCES ACT, 1899 . 

(62 & 63 Viet., o. 40.) 

[9lh August, 1899. \ 

The Reserve Forces Act, .1882 (43 & 46 Viet., c. 48), makes it lawful to 
keep up an army reserve in the United Kingdom, and its operation is thus 
apparently territorially restricted. The Act of 1899 accordingly piovides 
for the transfer to the reserve of soldiers serving abroad, and for their resi¬ 
dence, subject to conditions, out of the United Kingdom. 

1 . Where a soldier of the regular forces, when entitled to be 
transferred to the reserve, is serving out of the United Kingdom, he 
may, at his own request, be transferred to the reserve without being 
required to return to the United Kingdom, but subject to such condi¬ 
tions as to residence, as to liability to be called out foi annual training 
or on permanent service or in aid of the civil power, or as to any 
other matters, as may be prescribed by regulations under section 20 
of the Reserve Forces Act, 1882 , and thereupon the provisions of 
that Act, and of the Acts amending that Act, shall apply, in the case 
of the soldiers so transferred, with such adaptations as may be made 
by those regulations. 

2 . This Act may be cited as the Reserve Forces Act, 1899. 

S. 20 of the Reserve Forces Act, 1882 (45 & 46 Viet., 'c, 48), is as 
follows :— 

“20. (1) Subject to the provisions of this Act, it shall bo lawful for 

Orders and regulations Her Ma i e 9 t y> ^ order ai g nified " nder th<> lmnd ° f 
as to resorve forces. a Secretary of State, from time to time to make, 

and when made revoke and vary, orders with respect to the government, dis¬ 
cipline, and pay of the army reserve and militia reserve, or either of them, and 
with respect to other matters and things relating to the army reserve and the 
militia reserve, or either of them, including any matter by this Act authorized 
to be prescribed or expressed to be subject to orders or regulations. 

“(2) Subject to the provisions of any such order, a Secretary of State 
may from time to time make, and when made revoke and vary, general or 
special, regulations with respect to any matter with respect to which Her 
Majesty may make orders under this section. 

‘(3) Where a man entered the army or militia reserve before the date of 
any order or regulation made under this Act, nothing in such order or regula¬ 
tion shall render such man liable, without his consent, to be appointed, trans¬ 
ferred, or attached to any military body to which he could not, without his 
consent, have been appointed, transferred or attached, if the said order or 
regulation had not been made. 

* ‘(4) All orders and general regulations made under this Act shall be laid 
before both Houses of Parliament as soon as practicable after they are made, 
if Parliament be then sitting, or, if Parliament be not sitting, then as soon as 
practicable after the beginning of the then next session of Parliament.” 

The Reserve Forces Act, 1882, has been extended by the Reserve Forces 
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Reserve forces act 1899 . 

Act, J890 (53 & 54 Viet., c. 42), and amended by s. 1 of the Reserve 
lorces Act, 1898 (61 & 02 Viet., o. 9), by the Statute Law Revision Act, 
1898(61 & 62 Viet., o. 22), and by the Reserve Forces Act, 1900 (63 & 64/ 
Viet., o. 42), as well as by the Statute of 1899 here reproduced. 

The words “may at his own request be transferred” do not confer on a 
reservist any right to claim a transfer to the reserve abroad. Such a transfer 

is an indulgence, which can be granted or withheld at the discretion of the 

local military authorities. In consideration of the permission to reside in, say, 
India, a reservist should be called on to sign a contract embodying the condi¬ 
tions which it is desired to impose and make binding upon him. 

Ihe Aet of 1899 is not binding on reservists who, having been transferred 
to the reserve elsewhere than in India, are subsequently given permission to 
reside in India ; and, under existing regulations, the provisions of the Act of 
1882 are not extended to such reservists. 

The question whether a man serving with the reserve in India may be 
deported to England is not free from difficulty. If a regulation were made 
under s, 20 of tho Aet of 1882 providing that a reservist residing in 
India must deposit or find security for his passacte-money before the expiry 
of his time of service with the reserve, and that, in default of doing 
so, be should be sent home to take his discharge in the United Kingdom, 
the regulation would probably be valid, and might be enforced in India by 
ordering the reservist to preceed to the United Kingdom and sending him 
there in military custody, should he refuse to obey. Once a reservist has 
completed*his term of service, he becomes a civilian, and the military autho¬ 
rities cannot then, in the absence of a binding agreement, send him to the 
United Kingdom without his consent. 

S. 25 (2) of the Act of 1882 embodies s. 168 of the Army Act 
(44 & 45 Viet., c. 58), which provides for summary proceedings out of the 
United Kingdom. The first class of the reserve is kept up in the United 
Kingdom ; but the men in it are liable, in certain events, to serve abroad 
and the section here referred to may be taken to provide for the enforcement 
of this liability by the appropriate courts in British India. 
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THE BENGAL STATE OFFENCES REGULATION, 1804. 

(Ben. Reg. X of 1804.) 

[l/,th December , 180/+. ] 

This Regulation of the Bengal Code purports to declare the power of 
the Governor General in CWncil to provide for the immediate and summary 
punishment of certain offences against the State. As has been mentioned in 
Pt. I, ch. II, § 2, ante, it recognises *‘martial law”, ipsissimis verbis, by express¬ 
ly empowering the Executive, in time of war or of internal commotion, to 
suspend, wholly or partially, the jurisdiction and functions of the ordinary 
courts, to establish “martial law,” and to direct the immediate trial by what 
it styles courts-martial of persons deemed to have broken their allegiance. 
Further provisions on the same subject are to be found in the State Offences 
Act, 1857 (XI of 1857), post. 

The Regulation is in force throughout Bengal (except the Chittagong Hill 
Tracts), the Punjab (except the Pargana of Spiti), Assam (except the North 
Lushai Hills), the North-West Frontier Province, the United Provinces of 
Agra and Oudh, the Central Provinces, and Ajmere-Merwara. There is 
a similar Regulation in force in Madras—see the Madras State Offences 
Regulation, 1808, post ;—but none in Bombay. 

S. 1, which consists of a lengthy preamble setting forth the the expediency 
of taking the powers above referred to, has been omitted. 

2. The Governoi General in Council is hereby empowered to 
suspend, or to direct any public authority or officer to order the 
suspension of, wholly or partially, the functions of the ordinary 
criminal courts of judicature within any zila, district, city or other 
place within any part of the British territories subject to the Govern¬ 
ment of the Presidency of Fort William, and to establish martial law 
therein, for any period of time while the British Government in 
India shall be engaged in war with any native or other Power, as 
well as during the existence of open rebellion against the authority 
of the Government in any part of the territories aforesaid ; and also 
to direct the immediate trial, by courts-martial, of all persons owing 
allegiance to the British Government, either in consequence of their 
having been born, or of their being residents, within its territories 
and under its protection, who shall be taken in arms in open hostility 
to the British Government, or in the act of opposing by force of 
arms the authority of the same, or in the actual commission of any 
overt act of rebellion against the State, or in the act of openly aiding 
and abetting the enemies of the British Government within any part of 
the said territories. 
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BENGAL STATE OFFENCES REGULATION, 1804 . >0 

Hie words “ declared to be”, which occurred after the word “hereby”, 
were repealed by the Repealing and Amending Act, 1891 (XII of 1891), and 
have been omitted. 

I liese provisions are applicable only in the special circumstances mentioned; 
and, in cases of emergency, however great, not covered by them, the Executive 
Government must act upon its own responsibility and trust to be indemnified 
by a subsequent Act of the legislature. As to emergency legislation in India, 
see Pt I, ch. 3, § 16, ante. 

3. Any person born or residing under the protection of the 
British Government within the territories aforesaid and consequently 
owing allegiance to the said Government, who, in violation of the 
obligations of such allegiance, shall be guilty of any of the crimes 
specified in the preceding section, and who shall be convicted thereof 
by the sentence of a court-martial during the suspension of the 
functions of the ordinary criminal courts of judicature and the es¬ 
tablishment of the martial law, shall be liable to the immediate 
punishment of death, and shall suffer the same accordingly by 
being hung by the neck till he is dead. Ail persons who shall, in 
such cases, be adjudged by a court-martial to be guilty of any of the 
crimes specified in this Regulation, shall also forfeit to the British 
Government all property and effects, real and personal, which they 
shall have possessed within its territories at the time when the crime 
of which they may be convicted shall have been committed. 

The preliminary words “It is hereby further declared that” were repealed 
by the Repealing and Amending Act, 1891 (XII of 1891), and have been 
omitted. 


Saving-. 4. The Governor General in Council shall not be precluded by 

this Regulation from causing persons charged with any of the offences 
described in the present Regulation to be brought to trial at any 
time before the ordinary courts of judicature, instead of causing 
such persons to be tried by court-martial, in any cases wherein the 
latter mode of trial shall not appear to be indispensably necessary. 

An obsolete reference to special courts appointed under the repealed Bengal 
Regulations IV of 1899 and XX of 1803 was repealed by the Repealing Act, 
1874 (XVI of 1874), and has been omitted. 


THE BENGAL TROOPS TRANSPORT AND TRAVELLERS’ 
ASSISTANCE REGULATION, 1806. 

(Ben. Reg. XI of 1808.) 

[3rd July, 1806*] 


This Regulation of the Bengal Code, besides containing incidental provi¬ 
sions for the benefit of persons travelling in the interior either on the public 
service or on their own private affairs, aims at facilitating and providing for 
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TROOPS TRANSPORT, ETC, REGULATION, l8o6. 

resa of marching troops, and giving compensation for any material 
damage caused to cultivation thereby. Further penal provisions on the 
same subject are to be found in the Bengal Troops Transport Regulation, 
1825 (Ben. Reg. VI of 1825), post. 

The Regulation is in force throughout Bengal (except the Chittagong 
Hill Tracts), Assam (except the North Lushai Hills), the United Provinces 
of Agra and Oudh, and (partially and subject to modifications) the Central 
Provinces and Ajmere-Merwara. As to Bombay, see Bom. Reg. XXII of 1827, 
post ; and see, too, s. 5 of the Upper Burma Village Regulation, 1887 (XIV 
of 1887), s. 6 of the Lower Burma Village Act, 1889 (III of .1889), s. 55 of the 
Angul District Regulation, 1894 (I of 1894), and the Punjab Military Transport 
Animals Act, 1903 (Punjab Act I of 1903), post. On the subject generally, see 
Pt. I, ch. V, § 21, ante ; and also the Indian Tolls (Army) Act, 1901 (II of 
1901), post, which provides for the exemption of military men and troops from 
liability to pay tolls and other duties while on the march. 

S. 1 consists merely of a lengthy preamble and has been omitted, as also 
have been ss, 9 to 20, which were repealed by Ben. Reg II of 1811 and Acts 
XVI of 1874 and XII of 1876. 
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2. Whenever a detachment of troops, or a single corps, shall be *° co1 * 

ordered to proceed, by land or water, through any part of the Com¬ 
pany’s territories, the commanding officer of such detachment or 

corps is required to give the earliest practicable notice to the collec¬ 
tors of the revenue of the zilas through which the troops are to pass 
of the probable time of their arrival within such districts respective¬ 
ly : together with information of the probable period of their arrival 
at the particular places where supplies may be required, and a speci¬ 
fication of the supplies which will be wanted. The commanding 
officer will likewise notify to the collectors the probable period of 
the arrival of the troops at the rivers or nalas intersecting their 
march, where boats or temporary bridges may be necessary for 
carrying the troops and the baggage attached to them. 

The concluding sentence of this section required notice to be given also 
to the magistrates of districts. But the collector is also the magistrate, and 
the sentence was, therefore, repealed by this Repealing and Amending Act 
1897 (V of 1897), and has been omitted. 

The collectors of revenue in zilas (>. e. districts) in the non-Regulation 
parts of British India aro styled deputy commissioners. 

3. (i) On receiving the notification mentioned in the following Procedure of cot- 
section, the collector shall immediately issue the necessary orders 

to the landholders, farmers, tahsildars or other persons in charge of 
the lands through which the troops are to pass, for providing the 
supplies required, and for making any requisite preparations of boats 
or temporary bridges, or otherwise, for enabling the troops to cross 
such rivers or nalas as may intersect their march without impediment 
or delay. The collector shall at the same time depute a creditable 
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native officer to accompany the troops through his jurisdiction, for 
the purpose of aiding in procuring the necessary supplies and of 
facilitating the march of the troops. It shall also be the duty of such 
native officer to provide the troops with whatever bearers, boatmen, 
carts and bullocks may be indispensably necessary to enable the 
troops to prosecute their route. Should he experience any difficulty 
in the performance of this duty, he is at liberty to apply for assis¬ 
tance to the nearest police-offier, who is directed to afford his aid in 
providing the number of persons, and of carts and bullocks, 
required. 

Landholders, etc., failing to provide the requisite supplies or make the 
necessary preparations, are rendered liable to fine by the Bengal Troops 
Transport Regulation, 1825 (Ben. Reg. VI of 1825), post. 

( 2 ) The supplies furnished under the foregoing clause (includ¬ 
ing earthen pots, firewood and every article of supply) shall be 
paid for by the persons receiving the same at the current bazar 
prices of the place at which they may be provided ; and all officers 
commanding detachments of troops or single corps marching 
through any part of the Company’s territories are enjoined to make 
immediate inquiry into any complaints which may be preferred 
to them by the persons furnishing such supplies, or in their behalf, 
against any person or persons under their command, and to afford 
such redress to the complainants as the nature of the case may 
appear to require. 

4. (/) Whenever a detachment of troops or a single corps shall 
be provided with boats, temporary bridges or other accommodations 
by any landholder, farmer, tahsildar or other person, conformably 
to the orders of the collector of the zila, for the purpose of cross¬ 
ing the troops and their baggage over rivers or nalas, the command¬ 
ing officer of such detachment or corps will grant a certificate to 
the person furnishing the same, specifying the number of boats and 
persons employed, the burthen of each boat, and how long employ¬ 
ed on the public service. In instances in which temporary bridges 
may be constructed for the ^bove purpose, the certificate to be 
granted by the commanding officer is to specify generally the 
dimensions of the bridges and the materials of which they may be 
composed. 

( 2 ) The certificate mentioned in the foregoing clause shall be 
immediately transmitted to the collector of the zila by the person 
receiving it, ^accompanied by a detailed account of the expense 
incurred for the purposes therein specified. The collector shall 
without delay communicate the particulars of the account to the 
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officer commanding the detachment or corps on whose account the 
expense may have been incurred, who shall certify generally thereon 
whether the services charged for in it were performed, or shall state 
such exceptions as he may have to offer to any of the charges. 

( 3 ) When the account above-mentioned shall be returned to 
the collector, he shall certify whether the sums and rates charged 
in it are in his opinion reasonable and conformable to the usual 
rates of labour and hire in the zila; and shall transmit the account, 
with the vouchers and certificates relating to it, with any requisite 
observations thereupon, through the prescribed channel, to the Local 
Government. After the account shall have undergone the examina¬ 
tion and report prescribed for all military contingent charges, the Local 
Government will pass such final order as may appear proper. In 
the meantime the collector is empowered in such cases to pay the 
amount of the charge, or such proportion of it as he may consider 
reasonable, to the landholder, farmer or other person entitled thereto, 
inserting the amount so disbursed by him at the foot of Jhis treasury- 
account in explanation of his treasury-balance in the mode pres¬ 
cribed for similar cases. 

The words “ Local Government ” were substituted for “ Governor General 
in Council ” in two places in sub-section (3) by the Repealing and Amending 
Act, 1897 (V of 1897). 

5. (/) Whenever a proprietor, farmer, tenant or manager of 

land through which any detachment or corps of the Company's 
troops may march, or on which they may be encamped, shall con¬ 
sider himself entitled to compensation for any injury sustained from 
the march or encampment of the troops, he shall immediately 
furnish the commanding officer of such troops with as accurate a 
statement as can be prepared of the nature and extent of the injury 
sustained; when the commanding officer is required to certify 
generally thereon whether or not the damage represented to have 
been sustained has been actually committed, together with his 
opinion respecting the justice and extent of the claim. 

( 2 ) If the proprietor, farmer, tenant or manager, after receiving 
such certificate, shall consider himself entitled to compensation, he 
will be at liberty to present the statement of his claim, with the 
commanding officer’s certificate thereon, to the collector of the 
zila (either in person or by his vakil) within ten days from the date 
of the certificate; but no claim of this description shall be received 
by the collector after the expiration of that period, unless the 
person preferring it shall assign good and satisfactory reason for the 
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delay. The collector, on receiving a statement of damage and the 
commanding officer's certificate thereon within the prescribed period, 
or afterwards if sufficient reason be assigned for the delay, shall 
forthwith adopt such measures as may appear requisite to ascertain 
whether or not the claim be well founded ; and shall report his pro¬ 
ceedings to the Board of Revenue, accompanied by his opinion on 
the merits of the claim, for the consideration and orders of Govern¬ 
ment. It is, however, declared that no claim will be received, unless 
accompanied by the prescribed certificate of the commanding officer 
of the troops by whom the damage may be stated to have been 
committed ; excepting in instances in which the claimant can show 
good and sufficient cause for not having obtained such certificate. 
In such cases, if the collector shall be satisfied with the cause assign¬ 
ed by the claimant for not having obtained the prescribed certificate, 
he shall transmit the petition and statement of the claimant to the 
officer commanding the troops by whom the damage may be stated 
to have been committed, and shall wait his reply thereto previously 
to determining whether or not the claim be entitled to investigation. 

6. Immediately on receiving the notification mentioned in section 
2, the magistrate shall transmit orders to the several police-daro- 
ghas, or other local officers of the police through whose jurisdiction 
the troops are to pass, to afford every assistance in their power to 
facilitate the march of the troops through their respective jurisdic¬ 
tions ,* and to co-operate, as far as necessary, with the person deputed 
on the part of the collector in procuring the requisite supplies, as 
well as in adjusting any disputes which may arise respecting the 
prices of the articles furnished, and in pre venting any alarm to the 
inhabitants of the country. 

See the note to s. 2 above. The reference to the “magistrate” in this section 
should bo construed as referring to the “collector.” 

The words “and the magistrates to report to the Nizamat Adalat for the 
information of the Governor General in Council, ” occurring after the words 
“Board of Revenue,” were repealed by the Repealing and Amending Act, 1897 
(V of 1897), and have been omitted. 

7 . Officers commanding detachments of troops or single corps 
on their march through any part of the Company’s territories are 
already required, by the general orders issued under date the ist of 
February, 1788, to report to the Commander-in-Chief in what manner 
troops have been supplied in passing through the districts lying in 
their route. In like manner the collectors are directed to report 
to the Board of Revenue any complaints which may be made to 
them of the misbehaviour of the troops, when such complaints shall 
appear to be well founded and of sufficient importance to require 
communication to Government. 
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8. Whenever any military officer, not commanding nor proceed¬ 
ing with a corps or detachment of troops, or any other person 
(whether European or Native) not restricted by Government from 
passing through the country, may be proceeding within any part of 
the Company’s Provinces, either on the public service or on his 
private affairs, and shall be in need of assistance during his route to 
enable him to prosecute his journey, he shall be at liberty to apply 
to the nearest local officer of police to aid him in providing any 
requisite bearers, boatmen, carts or bullocks, or any necessary 
supplies of provisions or other articles. On receiving an applica¬ 
tion of the above nature, the police-officer to whom it may be made 
shall furnish the aid required, or cause it to be furnished by 
the proper person or persons : provided that a sufficient number of 
persons who have been accustomed to act as bearers or boatmen, or 
the requisite number of carts and bullocks, not exclusively appro¬ 
priated to the purposes of agriculture and occasionally let for hire, 
can be procured within his jurisdiction. But all police-officers are 
strictly forbidden, under pain of dismission from office, on applica¬ 
tions of the above nature to compel any persons not accustomed to 
act as bearers or boatmen to serve on such occasions, or to furnish a 
traveller, or cause him to be furnished, with bullocks or carts kept 
for private use and not for hire, or exclusively appropriated to the 
purposes of agriculture. 

Persons so employed, and the persons in charge of carts 
and bullocks so provided, shall be at liberty to return from the 
first police-station in the next zila through which the corps or 
detachment is to inarch, unless a voluntary engagement to the 
contrary may be entered into by such persons. The police-officers 
are further enjoined to be careful that a proper compensation for 
the bearers, boatmen, carts or bullocks employed, and a just price 
for the provisions or other articles provided, be secured to the per¬ 
sons entitled thereto. For this purpose, the police-officers are 
authorized to adjust the rate of hire to be paid for the bearers, boat¬ 
men, carts or bullocks required, and the price of any articles 
provided ; as well as to demand that the whole or a part, according 
to the circumstances of the case, be paid in advance. Should any 
traveller refuse to comply with the adjustment or demand so made 
by a police-officer, he will not be entitled to any assistance from the 
officers of Government under this Regulation. 

The section originally contained a reference to Regulation V of 1804 ; but 
that Regulation was repealed by the Repealing Act, 1874 (XVI of 1874), and 
the reference to it was repealed by the Repealing and Amending Act, 1891 
(XII of 1891), and has been omitted. 
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THE MADRAS STATE OFFENCES REGULATION, 1808. 

(Mad. Reg. VII of 1808.) 

[1st April , 1808*] 

This Regulation of the Madras Code corresponds with the Bengal State 
Offences Regulation, 1804, ante, and the notes to the latter should be referred 
to. It is in force throughout the Madras Presidency. The lengthy preamble, 
which constituted s. 1 , has been omitted. 

2. The Governor General in Council is hereby declared to be 
empowered to establish martial law within the territories subject to 
the Government of the Presidency of Fort St. George for any 
period of time while the British Government in India shall be 
engaged in war with any native or other Power, as well as during 
the existence of open rebellion against the authority of the Govern¬ 
ment in any part of the territories aforesaid; and also to direct the 
immediate trial by courts-martial of all persons owing allegiance 
to the British Government, either in consequence of their having 
been born, of their having served under it in any capacity, or of their 
being resident within its territories and under its protection, who shall 
be taken in arms in open hostility to the British Government, or in the 
act of opposing by force of arms the authority of the same, or in the 
actual commission of any overt act of rebellion against the State, or in 
the act of conspiring with, or of openly aiding and abetting, the ene¬ 
mies of the British Government within any part of the said territories. 

These powers were originally conferred on the Local Government, but the 
words “ Governor General in Council ” were substituted for “ Governor in 
Council ” by the Repealing and Amending (Army) Act 1894 (XIII of 1894). 

3. It is hereby further declared that any person born or residing 
under the protection of the British Government within the territories 
aforesaid and consequently owing allegiance to the said Government, 
who, in violation of the obligations of such allegiance, shall be guilty 
of any of the crimes specified in the preceding section, and who 
shall be convicted thereof by the sentence of a court-martial during 
the establishment of martial law, shall be liable to immediate 
punishment of death, and shall suffer the same accordingly by 
being hanged by the neck until he is dead. All persons who shall 
in such cases be adjudged by a court-martial to be guilty of any 
of the crimes specified in this Regulation, shall also forfeit to the 
British Government all property and effects, real and personal, 
which they shall have possessed within its territories at the time 
whei^e crime of which they may be convicted shall have been 
committed. 

4 . The Governor General in Council shall not be precluded 
by this Regulation from causing persons charged with any of the 
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offences described in the present Regulation to be brought to 
trial at any time before the ordinary courts of judicature. 

The words “ Governor General in Council ” were substituted for “Governor 
in Council” by the Repealing and Amending (Army) Act, 1894 (XIII of 1894). 
An obsolete reference to special courts appointed under the repealed Madras 
Regulation XX of 1802 was repealed by the Madras Repealing Act, 1869 
(Mad. Act II of 1869), and has been omitted, as have also been the 
concluding words “ or before any special court, instead of causing such 
persons to be tried by court-martial, in any case wherein the latter mode of 
trial shall not appear to be indispensably necessary,” which were repealed 
by the Repealing Act, 1876 (XII of 1876). 


Extract from 

THE BENGAL POLICE REGULATION, 1817. 

(Ben. Reg. XX of 1817.) 

[7th October , 1817.] 

S. 30 of this Regulation of the Bengal Code requires the police to report 
circumstances indicative of danger to the public peace, and to apprehend 
persons in uniforms which they are not entitled to wear. The enactment is, it 
will be seen, now of no practical importance. 

The Regulation is in force throughout Bengal (except the Santhal Parganas, 
the Chittagong Hill Tracts, and Angul) and the Province of Agra. 

30. ( 1 ) The daroghas of police shall uniformly report to the police to report 

magistrate whenever any individuals within their respective jurisdic- pi^andoppre^ 

... .. . . hend unautho- 

dictions may entertain in their service any extraordinary number of rised persons 

.... . . in uniform. 

armed men, or may commence building or repairing any fort or 
garhi, or collecting together any quantity of arms, ammunition or 
military stores. 

( 2 ) The daroghas of police.are required to apprehend and send 
to the magistrate all .persons not actually in the Honourable Com¬ 
pany’s military service or belonging to persons especially exempted 
by Government from the operation of the rule contained in the sec¬ 
tion above mentioned, who may be found dressed in thq uniform 
of the Company’s sepoys or lascars, or in dress so nearly approach¬ 
ing that uniform as to enable persons wearing it to impose themselves 
on the country people for sepoys or lascars. 

The provisions of s. 45 and Chapter VII of the Code of Criminal 
Procedure, 1898 (Act V of 1898), render sub-section (1) practically useless 
and obsolete. 

As regards sub-section (2), the reference to “ the rule contained in the 
section above mentioned”, which is unintelligible as the provision now stands, 
may be thus explained. The words and figures “ in pursuance of section 9, 

Regulation XI, 1806”, occurred after the word “ magistrate ” until they, 
together with the section cited, were repealed by the Repealing Act, 1874 
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(XVI of 1874). The section in question provided against the unauthorised wear¬ 
ing of military uniforms, and forbade any person, unless specially exempted by 
the Government from the rule, to dress any of his servants in such uniforms. 
The whole of the passage “ or belonging * * above mentioned” has, there¬ 
fore, n ow no meaning, and ought also to have been repealed in 1874. 

I he word “ darogha” is the Persian for a superintendent or overseer, and 
a police-darogha is the officer in charge of a police station or thana . 

Tho word “garhi” means a small fort, especially a hill fort or a mud fort 
in a village, and is tho Hindi diminutive of the Marathi 44 garh.” 

The word “sepoy” is a corruption of the Persian sipahi, which means 
a soldier. Ihe term is commonly applied also to police-officers and peons. 

The word 14 lascar ” is similarly a corruption of the Urdu tashkar , which 
means an army or band, and also a single member of an army or band. 

Sub-section ( 2 ) does not indicate what action is to be taken by the magis- 
tr ate before whom a person arrested under it is brought, and there is no penal 
sanction attached. It is, therefore, of no use unless the unauthorised wearing 
of uniform involves some offence against the law. In this connection, see s. 401 
of the Indian Penal Penal Code (Act XLV of 1860), post, which renders 
punishable any one who, not being in the army or navy, wears a uniform 
with intent that he may be believed to be in the military or naval service ; 
also ss. 170 and 171, which penalize the false personation of a public servant 
through wearing the garb or carrying the token of one. The Uniforms Act, 
1894 (57 & 58 Viet., c. 45), does not extend to India, and the restrictions 
imposed by it on the wearing of His Majesty’s uniform have, therefore, no 
application there. 

Sub-sections (3) and (4) were repealed by Act XVI of 1874 and XVIII 
of 1835, respectively, and sub-section (5), which relates only to encroachments 
on public roads, has been omitted. 
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THE MADRAS REVENUE RECOVERY (MILITARY 
PROPRIETORS) REGULATION, 1817. 

(Mad. Reg. VIII of 1817.) 

[9th December , 1817.] 

This Regulation of the Madras Code is in force throughout the Madras 
Presidency, So much as is unrepealed makes special provision regarding 
the sale for arrears of revenue of land belonging to native officers or soldiers 
in the Madras Command. There appears to be no similar enactment in force 
elsewhere. 

Ss, 1—8 and 10 were repealed by Act X of 1861, and forms 1 to 4 in the 
a ppendix by Act XII of 1876. These have been omitted. 

9. ( 1 ) Any registered proprietor of an estate paying revenue to 

Government who may be entertained as a native officer or soldier in 
the Madras Command, shall be at liberty to notify to the collector the 
rank which he may hold, and the designation of the corps to which 
he may be attached. A record of such notification shall be inserted 
by the collector in the public registers and accounts relative to the 
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estate and its assessment; and in cases in which the estate, or a 
portion of the estate, of a native officer or soldier who may have 
made such notification, shall become liable to public sale for the 
recovery of an arrear of revenue, the collector shall address an 
official letter to the commanding officer of the corps, drawn in the 
form prescribed in No. 5 of the appendix to this Regulation, and 
shall enclose in such letter a written notice, signed and sealed by 
himself and attested by the principal native officer on his establish¬ 
ment, specifying the amount of the arrear and the date on which it 
became due, and requiring that it be paid at the treasury of the 
collectorship within such limited period of time as, on consideration 
of the distance at which the corps may be stationed and other cir¬ 
cumstances of the case, may appear to be proper and reasonable. 

( 2 ) The commanding officer of the corps shall acknowledge to 
the collector the receipt of his letter, and shall specify the date on 
which the notice may have been communicated to the party, or the 
circumstances which may have rendered it impracticable to make 
such communication. 

( 3 ) If the native officer or soldier shall omit to discharge the 
arrear within the term specified in the notice, the collector shall 
report the circumstances of the case to the Board of Revenue, trans¬ 
mitting at the same time a copy of the notice and of his correspon¬ 
dence with the commanding officer, and shall be guided in his 
further proceedings by the orders which he may receive in each 
case from the Board. 


The words “in the Madras Command” were substituted for “on the mili¬ 
tary establishment under the Presidency of Fort St. George” by the Repeal¬ 
ing and Amending (Army) Act, 1894 (XIII of 1894), in consequence of the 
re-arrangement directed by the Madras and Bombay Armies Act, 1893 (56 & 
57 Viet., c. 62), ante. 



Appendix. 

Form No. 5. 

To 

Commanding Officer of the Bat. Regt. 

Sir, 

1 have the honour to inform you that the right of [A.B.] in the 
village, [or estate] of is about to be sold on account of 

arrears of public revenue for the year 

In conformity with clause first, section 9 , Regulation VIII., 1817 , 
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I herewith enclose a written notice to be communicated to 
said to be an officer [or sepoy] in the corps under your command, 
and who is alleged to be the proprietor [or sharer] of the village or 
estate in question. 

You are requested to acknowledge the receipt of this letter, and 
to state on what day the notice may have been communicated by you 
to the said , or the circumstances which may have 

rendered it impracticable to make such communication. 



THE BENGAL TROOPS TRANSPORT REGULATION, 1825. 
(Ben. Reg. VI of 1825.) 

[4th April, 1825.] 

This Regulation supplements by the requisite penal sanction the Bengal 
Troops Transport and Travellers’ Assistance Regulation, 1806 (XI of 1806), 
ante , which should be referred to. The two Regulations extend to precisely 
the same places. 

S. 1, which has been omitted, consists of a preamble referring to the earlier 
Regulation and to the necessity for providing for the enforcement of any orders 
passed thereunder. 

Penalty for 2. Any landholder, farmer, tahsildar, or other person in the pos- 

vide supplies, session or management of land, who may have been duly required by a 

etc., for troops, , , . .. . , . v 

collector of land-revenue (or any public officer acting m that capacity) 
in pursuance of section 3 , Regulation XI, 1806 , to provide supplies 
for a body of troops about to proceed by land or water through any part 
of the British territories, or to make preparations of boats, temporary 
bridges or otherwise, for enabling the troops to cross rivers or nalas 
intersecting their march, and after the receipt of such requisition 
shall wilfully disobey or neglect the same, or shall without sufficient 
cause fail to exert himself for the due execution of the duty so assign¬ 
ed to him, shall, on proof of such failure, neglect, or disobedience, 
to the satisfaction of the collector (or other officer acting in th^t 
capacity) by whom the order may have been issued, or of his success¬ 
or in the same office, be liable to a fine proportionate to the defaul¬ 
ter’s condition in life and the circumstances of the case, in such 
amount as the collector or other officer, with due regard to these 
considerations, may judge it proper to impose, so that the fine shall 
not in any case exceed the sum of one thousand rupees. 

The word “ sicca,” occurring before the word “rupees,” was repealed by 
the Repealing and Amending Act, 1903 (I of 1903). “ Sicca ” signifies a seal 

or die, and by “sicca rupee ” was meant the Mughal rupee weighing 192 grs., 
of which 176 were pure silver. The exchange value was about two shillings 
and twopence. 
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The collector or other officer acting in that capacity who 
may exercise the powers vested in him by this Regulation, shall previ¬ 
ously make a summary inquiry, in the presence of the party charged 
with disobeying or neglecting the order issued to him, Qt-of his 
representative, if, on being duly summoned, he shall attend in person 
or by vakil for that purpose. If he shall fail to attend, either in person 
or by vakil, the summary inquiry shall be Conducted ex parte, and 
the collector shall record upon his proceedings the whole of Ihe, 
evidence obtained in proof of the neglect or disobedience for which 
a fine may be imposed. 

4. The collector or other officer who may adjudge a fine under, 
this Regulation, shall be competent to levy the amount by the same 
process as is authorized for—4he recovery of arrears of the public 
revenue : 

Provided that, if an appeal be preferred from his decision, within 
six weeks from'the date of it, to the Board of Revenue and sufficient 
security be tendered for performing the judgment of the Board 
upon the appeal, the collector shall stay the execution of his order 
for levying the fine imposed by him until he shall receive the final 
order of the Board. 

The unnecessary words “ in whose jurisdiction the district may be situate,” 
occurring after the words “Board of Revenue,” were repealed by the Repealing 
and Amending Act, 1003 (I of 1903). 

5. Appeals from the orders of collectors or other public officers, 
adjudging fines under this Regulation, may be preferred either 
immediately to the Board, or through the officer by whoiii the fine 
may have been adjudged ; and, on admission of the appeal, the 
whole of the proceedings in the case shall be transmitted to the 
Board. But no such appeal shall be receivable after the expiration 
of six weeks from the date of the judgment without proof of suffi¬ 
cient reason for the delay, to the satisfaction of the Board. 

The word “ proper,” occurring between the words “ immediately to the ” 
and “Board,” and the words “by whom the case may be cognizable,” at the 
end of the section, were repealed by the Repealing and Amending Act 1003 
(I of 1903). 


BOMBAY REGULATION XXII OF 1827. 

[Ut January , 1887. ] 

The only unrepealed sections (40-43) of this Regulation of the Bombay Code 
provide for the aid to be furnished by the civil authorities to expedite the 
marching of troops, and the compensation to individuals for damage caused 
thereby. Of. the Bengal Troops Transport and Travellers’ Assistance Regnla 
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tion, 1806 (XI of 1806), ante , and the other enactments referred to in the 
notes thereto. The remainder of this Regulation was repealed by the 
Cantonments Act, 1889 (XIII of 1889). The provisions extant are in force 
throughout the Bombay Presidency, including Sindh. 

trates* 3 throng When military bodies, exceeding in number two hundred 

tion troops pass. ( 20 °) infantry or one hundred ( 100 ) of cavalry, shall have occa¬ 
sion to march through a British territory, and also, if the number be 
smaller, provided they will require aid from the local authority, the 
commanding officer shall give timely notice to each district magis¬ 
trate through whose jurisdiction he will pass, specifying the probable 
time of his arrival, the extent of the corps, and the nature of the 
aid (if any) which will be required. 

The words “district magistrate ” were substituted for “ magistrate ” by s. 

2 of the Bombay General Clauses Act, 1886 (Bom. Act III of 1886). 

furnished and 41. (7) If it be required, the district magistrate shall direct his 
establishment to be in readiness to procure guides, and such supplies 
of provisions as the country may furnish, and such conveyance for 
passing rivers or ghats or any peculiarly difficult places as is pro¬ 
fessionally provided by the inhabitants for such purposes. 

( 2 ) Provisions and conveyance supplied as above mentioned to 
individuals shall be paid for by them at the time and at the current 
rate of the place; the guides and conveyance for public property 
shall be paid for at the same rate by the collector of the district, 
according to a certificate, which the commanding officer is to grant, 
denoting the services performed ; and the collector is to insert the 
amount so disbursed at the foot of his treasury-account in explana¬ 
tion of his treasury balance, as prescribed for similar cases. 

The word “ district ” was substituted for “ local ” in sub-section (1) by s.2 
of the Bombay General Clauses Act, 1886 (Bom. Act III of 1886). 

impressment, 42. (/) When emergent occasions require the immediate march 
of troops, and more extensive aid towards it than is allowed by the 
preceding section is necessary, the district magistrate may resort to 
impressment under the following rules, being careful to define the 
nature of the employment for which the impressment is made, and the 
period it is to continue. 

( 2 ) The district magistrate's authority for acting as in the preced¬ 
ing clause shall be either an order from the Governor in Council, 
or a letter from the commanding officer declaring his inability to 
proceed without the district magistrate’s aid and fully explaining the 
circumstances which render the movement of paramount importance 
to the general inconvenience occasioned by impressment; on receipt 
of which the district magistrate will act at discretion. 
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(j) Remuneration for services or supplies procured by impress¬ 
ment is to be fixed by the district magistrate on a liberal scale and 
paid according to the principles of clause ( 2 ), section 41 , of this 
Regulation; namely, individuals are to pay for that which is personal 
accommodation, and the collector is to defray the charges incurred 
for the public service under the above-quoted rules. 

( 4 ) Whenever impressment shall take place by virtue of this 
section, the district magistrate shall, within ten days, report the fact, 
with the cause and extent of impressment and the rates of remuner¬ 
ation allowed, to the Governor in Council. 

Tho word “ district ” was substituted for the word “ local ” in sub-section 
(l), and the words “district magistrate” for “magistrate” elsewhere, 
by s. 2 of the Bombay General Clauses Act, 1886 (Bom. Act III of 1886); and 
certain words which were repealed by the Repealing Act, 1873 (XII of 1873), 
have been omitted from sub-section (4). 

These provisions, unlike those of the Bengal Regulation, expressly legalise 
impressment. 

43. (/) When damage is occasioned to individuals by the march „ Compensation 

or encampment of troops, the commanding officer shall, on applica¬ 
tion by the sufferer, furnish him with a certificate of the nature, 
extent,, and cause thereof. 

( 2 ) The certificate mentioned in the preceding clause shall, if 
presented to the collector or any of his officers holding charge of 
a district within ten ( 10 ) days from its date, entitle the sufferer to 
compensation foi* loss occasioned by such movements or positions 
of the troops as are bond fide of a military nature. 

(j) On a demand being made by virtue of this section to the 
collector, he shall inquire into its merits, and, if satisfied that it is 
just, shall apply to Government for permission to pay it; if the 
collector think the demand is n 6 t just or if Government withhold 
permission to pay it, the complainant may bring the case to decision 
according to the process of civil law by instituting a suit against the 
collector. 


THE EUROPEAN DESERTERS ACT, 1856. 

(XI of 1856.) 

[11th April , 1SS6.] 

In connection with this Act, see Pt. I, ch. I, § 13 (10), ante , and the other 
enactments there cited. 

The Act is in force throughout British India, except the Shan States and 
the Scheduled Districts of Upper Burma, British Baluchistan, tho Pargana 
of Spiti, Angul, the Chittagong Hill Tracts, Lahaul, and Upper Tanawal. 
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EUROPEAN DESERTERS ACT, 1856. 

Whereas it is expedient to make better provision for apprehend¬ 
ing and detaining European deserters from the land forces in the 
service of Her Majesty in India, and for punishing persons who aid 
and encourage such deserters : It is enacted as follows :— 

The words “ and of the East India Company,” which occurred after the 
words M Her Majesty,” were repealed by the Repealing Act, 1870 (XIV of 
1870), and have been omitted. 

1. If it shall appear that any officer or soldier, being a deserter 
from the said forces, has been concealed on board any merchant 
vessel, and that the master or person in charge of such vessel for 
the time being, though ignorant of the fact of such concealment, 
might have known of the same but for some neglect of his duty as 
such master or person or for the want of proper discipline on board 
his vessel, such master or person’ shall be liable to a fine not 
exceeding five hundred rupe’es : 

Provided always that no conviction for such offence as is 
hereinbefore described shall be lawful, unless the same shall be 
stated in the charge which the party is called upon to answer; and 
in such charge it shall be lawful to state in the alternative that the 
party has either knowingly harboured or concealed a deserter on 
board his vessel, or has, by neglect of duty or by reason of thS want, 
of proper discipline on board the vessel, allowed such deserter to 
be so concealed. 

Cf. the provisions of s. 137 of the Indian Penal Code (Act XLV of I860), 
post. 

2. Any person, whether a European British subject or not, who 
shall be guilty of an offence punishable under this Act, shall be 
punishable for the same by any justice of the peace for any of the 
Presidency-towns of Calcutta, Madras, and Bombay, magistrate, or 
person lawfully exercising the powers of a magistrate in any port 
within the territories of the East India Company within whose 
jurisdiction the offence may have been committed or such person 
may have been apprehended or found, whether the offence shall 
have been committed within the local limits of the jurisdiction of 
such officer or not-, and any person hereby made punishable by a 
justice of the peace shall be punishable on summary conviction. 

The words “ or for any of the Settlements of Prince of Wales’ Island, 
Singapore and Malacca,” which occurred after the word “ Bombay,” were 
repealed by the Repealing Act, 1874 (XVI of 1874); and the words “ joint 
magistrate,” which occurred before the words “ or person lawfully,” were 
repealed by the Repealing Act, 1873 (XII of 1873). The Settlements of 
Prince of Wales Island, Singapore, and Malacca were, in pursuance of the 
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Straits Settlements Act, 1866 (20 & 30 Viet., c. 115), removed from British 
India and placed under the Colonial Office. 

Justices of the peace, as such, now exercise no magisterial functions in 
British India—see Pt. I, ch. I, § 13 (40), ante. The words ‘‘on summary con¬ 
viction” refer merely to conviction by a magistrate under the Code of Cri¬ 
minal Procedure 1898 (Act V of 1898). 

3. No conviction, order, or judgment of any justice of the ^^shod o?i 
peace shall be quashed for error of form or procedure, but only merits only, 
on the merits; and it shall not be necessary to state on the face 

of the conviction, order, or judgment, the evidence on which it 
proceeds; but the depositions taken, or a copy of them, shall be 
returned with the conviction, order, or judgment, in obedience to 
any writ of certiorari\ and if no jurisdiction appears on the face of 
the conviction, order, or judgment, but the depositions taken supply 
that defect, the conviction, order, or judgment shall be aided by 
what so appears in such depositions. 

In England a writ of certiorari is an original writ to certify and remove 
uyiy matter or cause, with all the proceedings th ereon, from some inferior 
court into the High Court, when it is surmised that an impartial or sufficient 
trial will probably not be had in the court below. In India provisions to 
the like effect are to be foipid in s. 526 of the Code of Criminal Procedure, 

1898 (Act V of 1898). 

4. Nothing in this Act contained shall prevent any justice of Saving of pro. 

. . . , ' , . , , . , ceedings under 

the peace, magistrate, or other officer having authority in that other Acts, 
behalf, from committing for trial any person who shall be charged 
with an offence punishable under any other Act hereafter to be in 
force, notwithstanding that such offence may be also punishable 
under this Act: 

Provided that no proceedings shall have been had against such 
person in respect of the same offence under this Act . 

The words and figures “ Act No. XIV of 1849 or,’ which occurred after 
tho word “ under,” were repealed by the Repealing Act, 1874 (XVI of 1874), 
and have been omitted. Act XIV of 1849 provided against tampering with 
the army or navy, and was repealed by Act XVII of 1862. 

This section is now rendered superfluous by s. ‘26 of the General Clauses 
Act, 1897 (X of 1897)—see Pt. I, ch. VI, § 5, ante. 

5. Whenever, on information given on oath, or solemn affirm- commanding 
ation where by law a solemn affirmation may be used instead of .«>»«« may 
an oath, to the commanding officer of any fort, garrison, station, 
regiment, or detachment, at any port or place within the territories of ter * 
the East India Company in which no person lawfully exercising 
magisterial powers can be found, which oath or affirmation the 

several persons above named shall severally under this Act have 
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powei to administer ; or whenever, on such information as aforesaid 
given to any justice of the peace, magistrate, or person lawfully 
exercising the powers of a magistrate, having jurisdiction within such 
port or place, there shall appear reason to suspect that any European 
officer or soldier belonging to the said forces, who may have 
deserted or be absent without leave, is on board any ship, vessel, 
or boat, or is concealed on shore at any such port or place within 
the territories of the East India Company, it shall be lawful for such 
commanding officer or justice of the peace, magistrate, or person 
lawfully exercising the powers of a magistrate as aforesaid, to issue 
a warrant authorizing the person or persons to whom such warrant 
may be addressed, to enter into and search, at any time of the day 
or night, any such ship, vessel, or boat, or any house or place on 
Jshore, and to apprehend any such officer or soldier, and to detain 
him in custody in order to his being dealt with according to law. 

The words “ joint magistrate,” which occurred after the words “justice 
of the peace, magistrate,” in two places, were repealed by the Repealing Act, 
1873 (XII of 1873), and have been omitted. 

6. The warrant to be issued under the preceding section may 
be addressed to any European officer or soldier of the said forces, 
or to all constables, peace officers, and other persons who may be 
bound to execute the warrant of any justice of the peace, magistrate, 
or person lawfully exercising the powers of a magistrate and acting 
in the execution of this Act; and all such persons shall be bound 
to execute, perform, and obey such warrant. 

The words “joint magistrate,’’which occurred after the words “justice 
of the peace, magistrate, 1 ” were repealed by the Repealing Act, 1873 (XII 
of 1873), and have been omitted. 

Now any police-otfioer may, without a warrant, arrest a deserter under 
s. 51 of the Code of Criminal Procedure, 1898 (Act V of 1898), post. 

7. Every person who shall be apprehended under any warrant 
under the fifth section of this Act, shall be brought without delay 
before a justice of the peace, magistrate, or person lawfully exer¬ 
cising the powers of a magistrate, in or near the place wherein such- 
person shall have been arrested, who shall examine such person, 
and, if he shall be satisfied, either by the confession of such person 
or the testimony of one or more witness or witnesses, or by his own 
knowledge, that such person is a deserter from the said forces, shall 
cause him to be delivered, together with any depositions and papers 
relative to the case, to the commanding officer of the regiment, 
corps, or detachment to which he shall belong, if the same shall be 
in or near the place of such arrest, or, if otherwise, then to the 


STATE OFFENCES ACT, 1 857- 



command ing officer of the nearest military station, in Older that he 

may be dealt with according to law. 

The words “ joint magistrate,” which occurred after the words “justice 
of the peace, magistrate,” were repealed by the Repealing Act, 1873 (XII of 
1873), and have been omitted. 


THE STATE OFFENCES ACT, 1857. 

(XI of 1857) 

[80th May , 1857.) 

This Act provides for the speedy trial and punishment by special commis¬ 
sioners of persons charged with heinous crime committed in a district 
proclaimed to be in a state of rebellion. In such circumstances the ordinary 
machinery for the administration of justice is likely to be out of gear, and 
the delay which may take place before punishment is inflicted, must tend 
to deprive any penal sanction of its due effect. The enactment is, perhaps, 
not exactly a part of the military law of India ; but it appears to be of 
interest from the soldier’s point of view and may, therefore, be reproduced 
along with the other enactments referred to in connection with ‘‘martial 
law ” in Pt. I, ch. II, ante . 

The Act is in force throughout British India, except the Shan States and 
the Scheduled Districts of the Santhal Parganas, the Pargana of Spiti, and 
Upper Tanawal. 

Ss, 1 and 2 were repealed by Act XVII of 1862, and ss. 7 to 10 by Act 
XII of 1876. These have, therefore, been omitted. 

3. (i) Whenever the Executive Government of any Presidency 

or place shall proclaim that any district subject to its government 
is or has been in a state of rebellion, it shall be lawful for such 
Government to issue a commission for the trial of all persons who 
shall be charged with having committed within such district, after 
a day to be specified in the commission, any crime against the 
State, or murder, arson, robbery, or other heinous crime against 
person or property. 

( 2 ) The commissioner or commissioners authorized by any 
such commission may hold a court in any part of the said district 
mentioned in the commission, and may there try any person for 
any of the said crimes committed within any part thereof; it being 
the intention of this Act that the district mentioned in the commis¬ 
sion shall, for the purpose of trial and punishment .of any of the 
said offences, be deemed one district. 

In sub-section (1), the words “ within the said terriories,” which occurred 
after the word “ place,” and the words u of the crimes mentioned in the pre¬ 
ceding section, or any other,” which occurred before the word “ crime,” were 
repealed by the Repealing Act, 1876 (XII of 1876), and have been omitted. 
Instead of “ Executive Government” the expression “ Local Government” 
would now be used. 
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4. It shall be lawful for the Executive Government, by such 
commission, to direct that any court held under the commission 
shall have power, without the assistance of assessors, to pass upon 
every person convicted before the court of any of the aforesaid 
crimes any sentence warranted by law for such crime; and that the 
judgment of such court shall be final and conclusive; and that 
the said court shall not be subordinate to the Sa3r Court. 

The obsolete words “the attendance or futwa of a law officer or,” which 
occurred after the word “without,” were repealed by the Repealing Act, 1876 
(XII of 1876), and have been omitted. As to the expression “Executive 
Government,” see the note to s. 2 (l) abovo. The reference to “the Sadr 
Court” must now be construed as referring to the High Court. 

5. If a commission be issued under the authority of this Act, 
any magistrate within the district which is described in the commis¬ 
sion may commit persons charged with any of the aforesaid crimes 
within such district for trial before a court to be held under this 
Act. 

6- Nothing in this Act shall extend to the trial or punishment 
of any of Her Majesty’s natural-born subjects born in Europe, or of 
the children of such subjects. 

11. The word “magistrate” in this Act shall include any person 
specially authorized by the Executive Government to exercise the 
powers vested in a magistrate by this Act. 

The words “lawfully exercising the powers of a magistrate and any 
assistant to a magistrate or deputy magistrate,” which occurred after the word 
“person,” were repealed by the Repealing Act, 1876 (XII of 1&76), and have 
been omitted. As to the expression “Executive Government,” see the note 
to s. 3 (I) above. 


Extract from 

THE INDIAN PENAL CODE. 

(Act XLV of 1860.) 

[ 1st January , 1862.] 

It is provided by clause (e) (23) of the Indian Articles of War (Act V of 
1869), post, that any expressions used in them which occur in the Indian Penal 
Codo, are, unless otherwise expressly defined, to have the same meanings as 
in that Code. Most of the following sections have been extracted for repro¬ 
duction in order to facilitate the application of this provision, but a few have 
been added as being in themselves of interest from the military point of view. 
The note to the first appendix to the Articles in question may also be referred 
to in this connection. 

The Code is in forco throughout British India, except the Shan States, 
the Pargana of Spiti, and Upper Tanawal. 
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General Explanations . . 

8. The pronoun “he” and its derivatives are used of any per¬ 
son, whether male, or female. 

With reference to this and the following ‘‘general explanations” oK^lefini- 
tions, see the General Clauses Act, 1897 (X of 1897), and Pt. I, ch. VI, ante, 

9. Unless the contrary appears from the context, words import¬ 
ing the singular number include the plural number, aftd words 
importing the plural number include the singular number. 

10. The word “man” denotes a male human being of any age ; 
the word “woman” denotes a female human being of any age. 

11. The word “person” includes any company or association, 
or body of persons, whether incorporated or not. 

12. The word “public” includes any class of the public or 
any community. 

13. The word “Queen” denotes the Sovereign for the time 
being of the United Kingdom of Great Britain and Ireland. 

17. The word “Government” denotes the person or persons 
authorized by law to administer executive Government in any part of 
British India. 

19. The word “Judge” denotes not only every person who is 
officially designated as a Judge, but also every person who is em¬ 
powered by law to give, in any legal proceeding, civil or criminal, a 
definitive judgment, or a judgment which, if not appealed against, 
would be definitive, or a judgment which, if confirmed by some other 
authority, would be definitive, or who is one of a body of persons, 
which body of persons is empowered by law to give such a judgment. 

Illustrations, 

(а) A Collector exercising jurisdiction in a suit under Act X of 1859, # 
in a Judge. 

(б) A Magistrate exercising jurisdiction in respect of a charge on which 
ho has power to sentence to fine or imprisonment, with or without appeal, 
is a Judge. 

(c) A member of a panohayat which has power, under Regulation VII, 
1816,§ of the Madras Code, to try and determine suits, is a Judge. 

(d) A Magistrate exercising jurisdiction in respect of a charge on which 
he has power only to commit for trial to another Court, is not a Judge. 


Ihe Bengal Rent Act 18a9 (X of 1859), has been almost everywhere 
superseded by the Bengal Tenancy Act, 1885 (VIII of 1885), and the North 
Western Provinces Tenancy Act, 1901 (U. P. Aot II of 1901), which -'mul 
be referred to in its stead. ” 

(III oM^ egUlati ° n WaS r ° I)ea * e< * the Madras Civil Courts Act, 1873 
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20. The words “Court of Justice” denote a Judge who is 
empowered by law to act judicially alone, or a body of Judges which 
is empowered by law to act judicially as a body, when such Judge 
or body of Judges is acting judicially. 

Illustration . 

A panchayat acting under Regulation VII, 1816, of the Madras Code, 
having power to try and determine suits, is a Court of Justice. 

21 . The words “public servant” denote a person falling under 
any of the descriptions hereinafter following, namely— 

First. —Every covenanted servant of the Queen ; 

Second.— Every Commissioned officer in the Military or Naval 
Forces of the Queen, while serving under the Government of India 
or any Government ; 

Third. —Every Judge ; 

Fourth. —Every officer of a Court of Justice whose duty it is, as 
such officer, to investigate or report on any matter of law or fact, or to 
make, authenticate, or keep any document, or to take charge or dis¬ 
pose of any property, or to execute any judicial process, or to 
administer any oath, or to interpret, or to preserve order in the 
Court; and every person specially authorized by a Court of Justice 
to perform any such duties ; 

Fifth .—Every juryman, assessor, or metnber of a panchayat 
assisting a Court of Justice or public servant; 

Sixth. —Every arbitrator or other person to whom any cause or 
matter has been referred for decision or report by any Court of 
Justice, or by any other competent public authority ; 

Seventh. —Every person who holds any office by virtue of which 
he is empowered to place or keep any person in confinement ; 

Eighth. —Every officer of Government whose duty it is, as such 
officer, to prevent offences, to give information of offences, to bring 
offenders to justice, or to protect the public health, safety, or con¬ 
venience ; 

Ninth.— ry officer whose duty it is, as such officer, to take, 
receive, keep, or expend any property on behalf of Government, or 
to make any survey, assessment, or contract on behalf of Govern¬ 
ment, or to execute any revenue-process, or to investigate or to 
report on any matter affecting the pecuniary interests of Govern¬ 
ment, or to make, authenticate, or keep any document relating to 
the pecuniary interests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests of Government, 
and every officer in the service or pay ofGovernment or renumerat¬ 
ed by fees or commission for the performance of any public duty ; 
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Tenth.— Every officer whose duty it is, as such officer, to take, 
receive, keep, or expend any property, to make any survey or 
assessment, or to levy any rate or tax for any secular common purpose 
of any village, town, or district, or to make, authenticate, or keep any 
document for. the ascertaining of the rights of the people of any 
village! town, or district. 

Illustration . 

A Municipal Commissioner is a public servant. 

Explanation /.—Persons falling under any of the above des¬ 
criptions are public servants, whether appointed by the Government 
or not. 

Explanation 2 .—Where the words “public servant” occur, they 
shall be understood of every person who is in actual possession of 
the situation of a public servant, whatever legal defect there may be 
in his right to hold that situation. 

Military officers are expressly mentioned, and the closing part of the 
ninth clause would seem to be wide enough to cover warrant officers, non¬ 
commissioned officers, and soldiers, when acting as such. A volunteer aiding 
the civil power in suppressing a disturbance would fall under the eighth clause. 

22. The words “moveable property” are intended to include 
property of every description, except land and things attached to the 
earth or permanently fastened to anything which is attached to the 
earth. 

23. “Wrongful gain” is gain by unlawful means of property to 
which the person losing it is legally entitled. 

“Wrongful loss” is gain by unlawful means of property to which 
the person losing it is legally entitled. 

A person is said to gain wrongfully when such person retains 
wrongfully, as well as when such person acquires wrongfully. A 
person is said to lose wrongfully when such person is wrongfully 
kept out of any property, as well as when such person is wrongfully 
deprived of property. 
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24. Whoever does anything with the intention of causing “dishonestly. M 

wrongful gain to one person or wrongful loss to another person, is 

said to do that thing “dishonestly.” 

25. A person is said to do a thing fraudulently if he does that “^auientiy.” 
thing with inUnt to defraud, but not otherwise. 

“Wrongful gain” and “wrongful loss’ 1 are terms used exclusively with 
reference to the gain or loss of property, and the expression “dishonestly” 
must be construed accordingly. The meaning of “fraudulently” is not so 
restricted. 

The primary, and not the remote, intention is what should be looked to in 
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deciding whether there has been fraud or dishonesty. An escaping prisoner who 
seizes a boat to escape in and then abandons it, cannot be said to act dis¬ 
honestly so as to commit theft —Adu Shikdar v. Queen-Empress (1885) I. L. 
R., 11 Cal., 635. Nevertheless an unreported case recently occurred in which 
a Sessions Judge and jury found a military officer “technically guilty of theft” 
because he had insisted upon a villager letting him have the use of a pony for 
a time to enable him to do his survey work, his offer to buy or hire the«animal 
having been ignored. 

26. A person is said to have “reason to believe’’ a thing if he 
has sufficient cause to believe that thing, but not otherwise. 

29. The word “document” denotes any matter expressed or 
described upon any substance by means of letters, figures, or marks, 
or by more than one of those means, intended to be used, or which 
may be used, as evidence of that matter. 

Explanation /.— It is immaterial by what means, or upon what 
substance, the letters, figures, or marks are formed, or whether the 
evidence is intended for, or may be used in, a Court of Justice or not. 

Illustrations. 

A writing expiessing the terms of a contract, which may be used as evi¬ 
dence of the contract, is a document. 

A cheque upon a banker is a document. 

A power-of-attorney is a document. 

A map or plan which is intended to be used or which may be used as 
evidence, is a document. 

A writing containing directions or instructions is a document. 

Explanation 2 .— Whatever is expressed by means of letters, 
figures, or marks as explained by mercantile or other usage, shall be 
deemed to be expressed by such letters, figures or marks within the 
meaning of this section, although the same may not be actually 
expressed. 

Illustration. 

A writes his name on the back of a bill of exchange payable to his order. 
The meaning of the endorsement, as explained by mercantile usage, is that 
the bill is to be paid to the holder. The endorsement is a document, and 
must be construed in the same manner as if the words “pay to the holder” or 
words to that effect had been written over the signature. 

32. In every part of this Code, except where a contrary inten¬ 
tion appears from the context, words which refer to acts done extend 
also to illegal omissions. 

33. The word “act” denotes as well a series of acts as a single 
act: the word “omission” denotes as well a series of omissions as 
as a single omission. 

39. A person is said to cause an effect “voluntarily,” when he 
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causes it by means whereby he intended to cause it, or by means 
which, at the time of employing those means, he knew or had reason 
believe to be likely to cause it. 

Illustration 

A seta fire, by night, to an inhabited house in a large town, for the pur¬ 
pose of facilitating robbery, and thus causes the death of a person. Here, A 
may not have intended to cause death, and may even be sorry that death has 
been caused by his act: yet, if he knew that he was likely to cause death, he 
has caused death voluntarily. 

43. The word “illegal” is applicable to everything which is an 
offence, or which is prohibited by law, or which furnishes ground for 
a civil action: and a person is said to be “legally bound to do” 
whatever it is illegal in him to omit. 

44. The word “injury” denotes any harm whatever illegally 
caused to any person, in body, mind, reputation, or property. 

51 The word “oath” includes a solemn affirmation substituted 
by law for an oath, and any declaration required or authorized by law 
to be made before a public servant or to be used for the purpose of 
proof, whether in a Court of Justice or not. 

52. Nothing is said to be done or believed in good faith which 
is done or believed without due care and attention. 

As to this artificial definition, see Pt. I, ch. VI, § 11 (17), ante • 

General Exceptions. 

In connection with these general exceptions, see s. 105 of the Indian Evi¬ 
dence Act, 1872 (I of 1872), which lays the burden of proof on the accused. 

76. Nothing is an offence which is done by a person who is, or 
who by reason of a mistake of fact and not by reason of a mistake 
of law in good faith believes himself to be, bound by law to do it. 

Illustration w*. 

(а) A, a soldier, fires on a mob by the order of his superior officer, in 
conformity with the commands of, the law. A has committed no offence. 

(б) A, an officer of a Court of Justice, being ordered by that Court to 
arrest Y, and, after due enquiry, believing Z to be Y, arrests Z. A has com¬ 
mitted no offence. 

77- Nothing is an offence which is done by a Judge when acting 
judicially in the exercise of any power which is, or which in good 
faith he believes to be, given to him by law. 

Persons acting judicially and in good faith arc protected from civil actions 
by the Judicial Officers’ Protection Act, 1850 (XVIII of 1850). A canton¬ 
ment magistrate is, of course, a Judge. 

78. Nothing which is done in pursuance of, or which is 
warranted by, the judgment or order of a Court of Justice, if done 
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whilst such judgment or order remains in force, is an offence, not¬ 
withstanding the Court may have had no jurisdiction to pass such 
judgment or order, provided the person doing the act in good faith 
belie ves that the Court had such jurisdiction. 

79. Nothing is an offence which is done by any person who is 
justified by law, or who by reason of a mistake of fact and not by 
reason of a mistake of law in good faith believes himself to be 
justified by law, in doing it. 

Illustration. 

A sees Z commit what appears to A to be a murder. A, in the exercise, 
to the best of his judgment, exerted in good faith, of the power which the 
law gives to all persons of apprehending murderers in the fact, Beizes Z, in 
order to bring Z before the proper authorities. A has committed no offence, 
though it may turn out that Z was acting in self-defence. 

80. Nothing is an offence which is done by accident or misfor¬ 
tune, and without any criminal intention or knowledge in the doing 
of a lawful act, in a lawful manner, by lawful means, and with proper 
care and caution. 

Illustration . 

A is at a work with a hatchet; the head flies off and kills a man, who is 
standing by. Here, if there was no want of proper caution on the part of A, 
his act is excusable and not an offence. 

81. Nothing is an offence merely by reason of its being done 
with the knowledge that it is likely to cause harm, if it be done with¬ 
out any criminal intention to cause harm, and in good faith for the 
purpose of preventing or avoiding other harm to person or property. 

Explanation.— It is a question of fact in such a case whether the 
harm to be prevented or avoided was of such a nature and so immi¬ 
nent as to justify or excuse the risk of doing the act with the know¬ 
ledge that it was likely to cause harm. 

Illustration. 

(a) A, the captain of a steam-vessel, suddenly and without any fault or 
negligence on his part, finds himself in such a position that, before he can 
stop his vessel, he must inevitably run down a boat B with twenty or thirty 
passengers on board, unless ho changes the course of his vessel, and that, by 
changing his course, ho must incur risk of running down a boat C with only 
two passengers on board, which he may possibly clear. Here, if A alters his 
course without any intention to run down the boat C and in good faith for the 
purpose of avoiding the danger to the passengers in the boat B, he is not 
guilty of an offence, though he may run down the boat C by doing an act 
which he knew was likely to cause that effect, if it be found as a matter of 
fact that the danger which he intended to avoid was such as to excuse * him in 
incurring tho risk of running down C. 
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(b) A in a great tire pullB down houses in order to prevent the •con¬ 
flagration from spreading, He does this with the intention in good faith of 
saving human life or property. Here, if it be found that the hhrm to be pre¬ 
vented was of such a nature and so imminent as to excuse A’s act, A is not 
guilty of the offence. 

82. Nothing is an offence which is done by a child under sevenx ^der 
years of age. 

See the note to the next section. 

83. Nothing is an offence which is done by a child above seven a ^ 0 °* a ndun* 
years of age and under twelve, who has not attained sufficient ^atu^unSr- 
maturity of understanding to judge of the nature and consequences 

of his conduct on that occasion. 

See, however, s. 130 of the Indian Railway Act, 1890 (IX of 1890), where 
provision is made for the punishment of juvenile offenders under the age of 
twelve for acts endangering the safety of travellers by rail. 

84. Nothing is an offence which is done by a person who, at the 
time of doing it, by reason of unsoundness of mind, is incapable 
of knowing the nature of the act, or that he is doing what is either 
wrong or contrary to law. 

85. Nothing is an offence which is done by a person who, at 
the time of doing it, is, by reason of intoxication, incapable of know¬ 
ing the nature of the act, or that he is doing what is either wrong 
or contrary to law : Provided that the thing which intoxicated him 
was administered to him without his knowledge or against his will. 

86. In cases where an act done is not an offence unless done 
with a particular knowledge or intent, a person who does the act in 
a state of intoxication shall be liable to be dealt with as if he had 
the same knowledge as he would have had if he had not been 
intoxicated, unless the thing which intoxicated him was administered 
to him without his knowledge or against his will. 

87. Nothing which is not intended to cause death or grievous 
hurt, is an offence by reason of any harm which it may cause, or be 
intended by the doer to cause, to any person above eighteen years 
of age, who has given consent, whether express or implied, to suffer ^^4“* 
that harm ; or by reason, of any harm which it may be known by the consont ' 
doer to be likely to cause to any such person who has consented to 
take the risk of that harm. 
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Illustration. 

A and Z agree to fence with each other for amusement. This agreement 
implies the consent of each to suffer any harm which, in the course of such 


INDIAN PENAL CODE. U 

fencing, may be caused without foul play; and if A, while playing fairly, 
hurts Z, A commits no offence. 

tended to 88. Nothing, which is not intended to cause death, is an offence 

cause death, r - 

done^byconscnt D > reason or any harm which it may cause, or be intended by the 

^bonofif ® ci ° er t0 Cause ’ or known by the doer to be likely to cause, to any 

person for whose benefit it is done in good faith, and who has given 
a consent, whether express or implied, to suffer that harm or to take 
the risk of that harm. 

Illustration. 

A, a surgeon, knowing that a particular operation is likely to cause the 
death of Z, who suffers under a painful complaint, but not intending to cause 
Z’s death, and intending, in good faith, Z’s benefit, performs that operation 
on Z, with Z’s consent. A has committed no offence. 

good Kith for 89. Nothing which is done in good faith for the benefit of a 

or insane pcr. d person under twelve years of age, or of unsound mind, by or by 
son, by or bv , H J J 

consent of consent, either express or implied, of the guardian or other person 

having lawful charge of that person, is an offence by reason of any 

harm which it may cause, or be intended by the doer to be likely to 

cause, to that person : Provided— 

First.— That this exception shall not extend to the intentional 
causing of death, or to the attempting to cause death ; 

Secondly. —That this exception shall not extend to the doing of 
anything which the person doing it knows to be likely to cause death, 
for any purpose other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity; 

Thirdly. —That this exception shall not extend to the voluntary 
causing of grievous hurt, or to the attempting to cause grievous hurt, 
unless it be for the purpose of preventing death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Fourthly. —That this exception shall not extend to the abetment 
of any offence to the committing of which offence it would not 
extend. 

Illustration . 

A, in good faith, for his child’s benefit, without his child’s consent, has 
his child cut for the stone by a surgeon, knowing it to be likely that the 
operation will cause the child’s death, bub not intending to cause the child’s 
death. A is within the exception, inasmuch as his object was the cure of the 
child. 

Consent known 90. A consent is not such a consent as is intended by any 

to be givon un- . £ . . _ , r . J J 

cier fear or mis* section ot this Code, it the consent is given by a person under fear 

conception. . 

of injury, or under a misconception of fact, and if the person doing 
the act knows, or has reason to believe, that the consent was given 
in consequence of such fear or misconception ; or 
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if the consent is given by a person who, trom unsoundness of 
mind or intoxication, is unable to understand the nature and conse¬ 
quence of that to which he gives his consent; or, 

unless the contrary appears from the context, if the consent is 
given by a person who is under twelve years of age. 

91. The exceptions in sections 87 and 88 and 89 do not extend 
to acts which are offences independently of any harm which they 
may cause, or be intended to cause, or be known to be likely to cause, 
to the person giving the consent or on whose behalf the consent is 
given. 

Illustration , 

Causing miscarriage (unless caused in good faith for the purpose of saving 
the life of the woman) is an offence independently of any harm which it may 
cause or be intended to cause to the woman. Therefore it is not an offence 
‘‘by reason of such harm and the consent of the woman or of her guardian 
to the causing of such miscarriage does not justify the ac t. 

92. Nothing is an offence by reason of any harm which it may 
cause to a person for whose benefit it is done in good faith, even 
without that person's consent, if the circumstances are such that it 
is impossible for that person to signify consent, or if that person is 
incapable of giving consent and has no guardian or other person 
in lawful charge of him from whom it is possible to obtain consent 
in time for the thing to be done with benefit: Provided— 

First .—That this exception shall not extend to the intentional 
causing of death, or the attempting to cause death ; 

Secondly .—That this exception shall not extend to the doing of 
anything which the person doing it knows to be likely to cause death, 
for any purpose other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Thirdly .—That this exception shall not extend to the voluntary 
causing of hurt, or to the attempting to cause hurt, for any purpose 
other than the preventing of death or hurt; 

Fourthly .—That this exception shall not extend to the abetment 
of any offence, to the committing of which offence it would not 
extend. 


Illustrations • 

(a) Z is thrown from his horse, and is insensible. A, a surgeon, finds 
that Z requires to be trepanned. A, not intending Z’sr death, but in good 
faith, for Z’s benefit, performs the trepan before Z recovers his power of 
judging for himself. A has committed no offence. 

(b) Z is carried off by a tiger. A fires at the tiger, knowing it to be likely 
that the shot may kill Z, but not intending to kill Z and in good faith im 

13 
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tending Z’s benefit. A’s ball gives Z a mortal wound. A has committed no 
offence. 

(c) A, a surgeon, sees a child suffer an accident which is likely to prove 
fatal unless an operation be immediately performed. There is not time to 
apply to the child’s guardian. A performs the operation in spite of the en¬ 
treaties of the child, intending in good faith the child’s benefit. A has 
committed no offence. 

(rf) A is in a house, which is on fire, with Z, a child. People below hold 
out a blanket. A drops the child from the house-top, knowing it to be likely 
that the fall may kill the child, hut not intending to kill the child, and in¬ 
tending in^good faith the child’s benefit. Here,- even if the ohild is killed by 
the fall, A has committed no offence. 

Explanation .—Mere pecuniary benefit is not benefit within the 
meaning of sections 88 , 89 and 92 . 

93. No communication in good faith made is an offence by 
reason of any harm to the person to whom it is made for the benefit 
of that person. 

Illustration m 



A, a surgeon, in good faith, communicates to a patient his opinion that lie 
cannot live. The patient dies in consequence of the shock. A has committed 
no offence, though he knew it to be likely that the communication might 
cause the patient’s death. 

91 Except murder and offences against the State punishable 
with death, nothing is an offence which is done by a person who is 
compelled to do it by threats which, at the time of doing it, reason¬ 
ably cause the apprehension that instant death to that person will 
otherwise be the consequence : Provided the person doing the act 
did not of his own accord, or from a reasonable apprehension of 
harm to himself short of instant death, place himself in the situation 
by which he became subject to such constraint. 

Explanation r .—A person who, of his own accord, or by reason 
of a threat of being beaten, joins a gang of dacoits, knowing their 
character, is not entitled to the benefit of this exception on the 
ground of his having been compelled by his associates to do any¬ 
thing that is an offence by law. 

Explanation 2 .—A person seized by a gang of dacoits and forced 
by threat of instant death to do a thing which is an offence by law— 
for example, a smith compelled to take his tools and to force the 
door of a house for the dacoits to enter and plunder it—is entitled to 
the benefit of this exception. 

95. Nothing is an offence by reason that it causes, or that it is 
intended to cause, or that it is known to be likely to cause, any harm. 
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if that harm is so slight that no person of ordinary sense and temper 
would complain of such harm. 

Right of Private Defence . 

96. Nothing is an offence which is done in the exercise of the 
right of private defence. 

97. Every person has a right, subject to the restrictions con¬ 
tained in section 99 , to defend— 

First.— His own body, and the body of any other person, 
against any offence affecting the human body; 

Secondly. —The property, whether moveable or immoveable, of 
himself or of any other person, against any act which is an offence 
falling under the definition of theft, robbery, mischief, or criminal 
trespass, or which is an attempt to commit theft, robbery, mischief, 
or criminal trespass. 

98. When an act, which would otherwise be a certain offence, 
is not that offence by reason of the youth, the want of maturity of 
understanding, the unsoundness of mind, or the intoxication of the 
person doing that act, or by reason of any misconception on the 
pan of that person every person has the same right of private defence 
against that act which he would have if the act were that offence. 

Illustrations. 

(a) Z, under the influence of madness, attempts to kill A ; Z is guilty of 
no offence. But A has the same right of private defence which he would 
have if Z were sane. 

( b) A enters by night a house which he is legally entitled to enter. Z, in 
good faith, taking A for a house-breaker, attacks A. Here Z, by attacking 
A under this misconception, commits no offence. But A has the same right 
of private defence against Z, which he would have if Z were not acting under 
that misconception. 

99. There is no right of private defence against an act which 
does not reasonably cause the apprehension of death or of grievous 
hurt, if done or attempted to be done by a public servant acting in 
good faith under colour of his office, though that act may not be 
strictly justifiable by law. 

There is no right of private defence against an act which does 
not reasonably cause the apprehension of death or of grievous hurt, 
if done or attempted to be done by the direction of a public servant 
acting in good faith under colour of his office, though that direction 
may not be strictly justifiable by law. 

There is no right of private defence in cases in which there is 
time to have recourse to the protection of the public authorities. 
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of private defence in no case^xtends to the inflicting 
of more harm than it is necessary to inflict for the purpose of 
defence. 

Explanation /.—A person is not deprived of the right of private 
defence against an act done or attempted to be done by a public 
servant, as such, unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 

Explanation 2 . —A person is not deprived of the right of private 
defence against an act done or attempted to be done by the direc¬ 
tion of a public servant, unless he knows or has reason to believe 
that the person doing the act is acting by such direction, or unless 
such person states the authority under which he acts, or, if he has 
authority in writing, unless he produces such authority, if demanded. 

oiTprivate^de. 100., The right of private defence of the body extends, under 
body e extends restrictions mentioned in the last preceding section, to the 

^death^ voluntary causing of death or of any other harm to the assailant, if 
' the offence which occasions the exercise of the right be of any of 
the descriptions hereinafter enumerated, namely :— 

First .—Such an assault as may reasonably cause the apprehen¬ 
sion that death will otherwise be the consequence of such assault; 

Secondly .—Such an assault as may reasonably cause the appre¬ 
hension that grievous hurt will otherwise be the consequence of such 
assault; * 

Thirdly .—-An assault with the intention of committing rape ; 

Fourthly .— An assault with the intention of gratifying unnatural 
lust; 

Fifthly .—An assault with the intention of kidnapping or abduct¬ 
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ing; 

Sixthly .—An assault with the intention of wrongfully confining 
a person under circumstances which may reasonably cause him to 
apprehend that he will be unable to have recourse to the public 
authorities for his release. 

101 . If the offence be not of any of the descriptions enumerat¬ 
ed in the last preceding section, the right of private defence of the 
body does not extend to the voluntary causing of death to the 
assailant, but does extend, under the restrictions mentioned in sec¬ 
tion 99 , to the vdluntary causing to the assailant of any harm other 
than death. 

102. The right of private defence of the body commences as 
soon as a reasonable apprehension of danger to the body arises from 
an attempt or threat to commit the offence, though the offence may 
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not have been committed; and it continues as long as such appre¬ 
hension of danger to the body continues. 

103. The right of private defence of property extends, under 
the restrictions mentioned in section 99 , to the voluntary causing of 
death or of any other harm to the wrong-doer, if the offence, the 
committing of which, or the attempting to commit which, occasions 
the exercise of the right 7 "be an offence of any of the descriptions 
hereinafter enumerated, namely :— 

First .—Robbery ; 

Seco ndly. —House-breaking by night; 

Thirdly .—Mischief by fire committed on any building, tent, or 
vessel, which building, tent, or vessel is used as a human dwelling 
or as a place for the custody of property; 

Fourthly .—Theft, mischief, or house-trespass, under such cir¬ 
cumstances as may reasonably cause apprehension that death or 
grievous hurt will be the consequence, il such right of private de¬ 
fence is not exercised. 

104. If the offence, the committing of which, or the attempting 
to commit which, occasions the exercise ot the right of private 
defence, be theft, mischief, or criminal trespass, not of any of the 
descriptions enumerated in the last preceding, section, that right 
does not extendto the voluntary causing of death, but does extend, 
subject to the restrictions mentioned in section 99 , to the voluntary 
causing to the wrong-doer of any harm other than death. 

105. The right of private defence of property commences when a 
reasonable appre hension of danger to the property commences. 

The right of private defence of property against theft continues 
till the offender has effected his retreat with the property, or either 
the assistance of the public authorities is obtained or the property 
has been recovered. 

The right of private defence of property against robbery con¬ 
tinues as long as the offender causes or attempts to cause to any 
person death or hurt or wrongful restraint, or as long as the fear of 
instant death or of instant hurt or of instant personal restraint 
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The right of private defence of property against criminal trespass 
or mischief continues as long as the offender continues in the com¬ 
mission of criminal trespass or mischief. 

The right of private defence of property against house-breaking 
by night continues as long as the house-trespass, which has begun 
by such house-breaking, continues* 
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106, If, in the exercise of the right of private defence against 
an assault which reasonably causes the apprehension of death, the 
defender be so situated that he cannot effectually exercise that right 
without risk of harm to an innocent person, his right of private 
defence extends to the running of that risk. 

Illustration. 

A is attacked by a mob, who attempt to murder him. He cannot effectual- 
ly exercise his right of private defence without firing on the mob, and he 
lannot fire without risk of harming young children who are mingled with the 
"" l ' A commits no offence if by so firing he harms any of the children. 
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Abetment. 


107. A person abets the doing of a thing, who— 

First .—Instigates any person to do that thing ; or, 

Secondly. Engages with one or more other persons in any con¬ 
spiracy foi the doing of that thing, if an act or illegal omission takes 
place in pursuance of that conspiracy and in order to the doing of 
that thing ; or, 

Thirdly. Intentionally aids, by any act or illegal omission, the 
doing of that thing. 

Explanation i .—A person who, by wilful misrepresentation, or 
by wilful concealment of a material fact which he is bound to disl 
close, voluntarily causes or attempts to cause or procure, a thing to 
be done, is said to instigate the doing of that thing. 


Illustration. 

A, ft public officer, is authorized by a warrant from a Court of Justice to 
apprehend Z. B, knowing that fact and also that C is not Z, wilfully repre¬ 
sents to A that C is Z, and thereby intentionally causes A to apprehend C. 
Here B abets by instigation the apprehension of C. 

Explanation 2 .—Whoever, either prior to or at the time of the 
commission of an act, does anything in order to facilitate the 
commission of that act, and thereby facilitates the commission there¬ 
of, is said to aid the doing of that act. 

108. A person abets an offence who abets either the commis¬ 
sion of an offence, or the commission of an act which would be 
an offence, if commited by a person capable by law of committing 
an offence with the same intention or knowledge as that of the 
abettor. 

Explanation r .—The abetment of the illegal omission of an 
act may amount to an offence, although the abettor may not himself 
be bound to do that act. 

Explanation 2 ,—To constitute the offence of abetment, it is 
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not necessary that the act abetted should be committed., or that the 
effect requisite to constitute the offence should be caused. 

Illustrations . 

(a) A instigates B to murder C. B refuses to do so. A is guilty of 
abetting B to commit murder. 

(6) A instigates B to murder D. B in pursuance oP the instigation stabs 
D. 1) recovers from the wound. A is guilty of instigating B to commit 
murder. 

Explanation j.—It is not necessary that the person abetted 
should be capable by law of committing an offence, or that he 
should have the same guilty intend jn or knowledge as that of the 
abettor, or any guilty intention or knowledge. 

Illustrations. 

{a) A, with a guilty intention, abets a child or a lunatic to commit an 
act which would be an offence, if committed by a person capable by law of 
committing an offence, and having the same intention as A. Here A, whether 
the act be committed or not, is guilty of abetting an offence. 

(b) A, with the intention of murdering Z, instigates B, a child under 
seven years of age, to do an act which causes Z’s death. B, in consequence of 
the abetment, does the act in the absence of A and thereby causes Z’s death. 
Here, though B was not capable by law of committing an offence, A is liable 
to be punished in the same manner as if B had been capable by law of com¬ 
mitting an offence, and had committed murder, and he is therefore subject to 
the punishment of death. 

(c) A instigates B to set fire to a dwelling-house. B, in consequence-of 
the unsoundness of his mind, being incapable of knowing the nature of the 
act, or that he is doing what is wrong or contrary to law, sets lire to the 
house in consequence of A’p instigation. B has committed no offence, but A 
is guilty of abetting the offence of setting fire to a dwelling-house, and is 
liable to the punishment provided for that offence. 

(cl) A, intending to cause a theft to be committed, instigates B to take 
property belonging to Z out of Z’s possession. A induces B to believe that 
the property belongs to A. B takes the property out of Z’s possession, 
in good faith, believing it to be A’s property. B, acting under this misco n- 
ception, does not take dishonestly, and therefore does not commit theft. But 
A is guilty of abetting theft, and is liable to the same punishment as if B had 
committed theft. 

Explanaton 4 .— The abetment of an offence being an offence, 
the abetment of such an abetment is also an offence. 

Illustration. 

A instigates B to instigate C to murder Z. B accordingly instigates C to 
murder Z, and C commits that offence in consequence of Bs instigation B 
is liable to be punished for his offence with the punishment for murder • and as 
A instigated B to commit the offence, A is also liable to the same punishment 
Explanation j.—It is not necessary to the commission of the 
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offence of abetment by conspiracy that the abettor should concert 
the offence with the person who commits it. It is sufficient if he en¬ 
gage in the conspiracy in pursuance of which the offence is committed. 

Illustration. 

A concerts with B a plan for poisoning Z. It is agreed that A shall ad¬ 
minister the poison. B then explains the plan to C, mentioning that a third 
person is to administer the poison, but without mentioning A’s name. C 
agrees to procure the poison, and procures and delivers it to B for the purpose 
of its being used in the manner explained. A administers the poison ; Z dies 
in consequence. Here, though A and C have not conspired together, yet 0 
has been engaged in the conspiracy in pursuance of which Z has been murder¬ 
ed, 0 has therefore committed the offence defined in this section, and is 
liable to the punishment for murder. 

108A. A person abets an offence within the meaning of this 
Code who, in British India, abets the commission of any act without 
and beyond British India which would constitute an offence if com¬ 
mitted in British India. 

Illustration . 

A, in British India, instigates B, a foreigner in Goa, to commit a murder 
in Goa, A is guilty of abetting murder. 


Note. 


This section was added by s, 3 of Indian Penal Code Amendment Act, 1898 
(IV of 1898). For Statement of Objects and Reasons, see Gazette of India, 1897, 
Pt. V, p. 183. 

Offences against the State and military discipline. 

It is important to notice that, under s. 139, persons subject to military law 
are not punishable under the following sections (121 to 140). They are, how¬ 
ever, interesting to military men from other points of view. 

121. Whoever wages war against the Queen, or attempts to 
wage such war, or abets the waging of such war, shall be punished 
with death, or transportation for life, and shall forfeit all his property. 


Illustrations . 

{a) A joins an insurrection against the Queen. A has committed the 
offence defined in this section. 

(b) A in India abets an insurrection against the Queen’s Government of 
Ceylon by sending arms to the insurgents. A is guilty of abetting the 
waging of war against the Queen. 

121A. Whoever within or without British India conspires to 
commit any of the offences punishable by section 121 , or to deprive 
the Queen of the sovereignty of British India or of any part thereof, 
or conspires to overawe, by means of criminal force or the show of 
criminal force, the Government of India or any Local Government, 
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shall be punished with transportation for life or any shorter term, or 
with imprisonment of either description which may extend to ten 
years. 

Explanation, —To constitute a conspiracy under this section, it 
is not necessary that any act or illegal omission shall take place in 
pursuance thereof. 

This section was added by s. 4 of the Indian Penal Code Amendment Act, 
1870 (XXVII of 1870). 

122. Whoever collects men, arms or ammunition or otherwise 
prepares to wage war with the intention of either waging or being 
prepared to wage war against the Queen, shall be punished with 
transportation for life or imprisonment of either description for 
a term not exceeding ten years, and shall forfeit all his property, 

123. Whoever by any act, or by any illegal omission, conceals 
the existence of a design to wage war against the Queen, intending 
by such concealment to facilitate, or knowing it to be likely that 
such concealment will facilitate, the waging of such war, shall be 
punished with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine.. 

125. Whoever wages war against the Government of any Asiatic 
Power in alliance or at peace with the Queen, or attempts to wage 
such war, or abets the waging of such war, shall be punished with 
transportation for life, to which fine may be added, or with imprison¬ 
ment of either description for a term which may extend to seven 
years, to which fine may be added, or with fine. 

Gf, the provisions of the Foreign Enlistment Act, 1870 (33 & 34 Viet., 
c. 90). 

126. Whoever commits depredation, or makes preparations to 
commit depredation, on the territories of any Power in alliance or at 
peace with the Queen, shall be punished with imprisonment of 
either description for a term which may extend to seven years, 
and shall also be liable to fine and to forfeiture of any property used 
or intended to be used in committing such depredation, or acquired 
by such depredation. 

Gf. again, the Foreign Enlistment Act, 1870 (33 & 34 Viet., c. 90). 

127. Whoever receives any property knowing the same to have 
been taken in the commission of any of the offences mentioned in 
sections 125 and 126 , shall be punished with imprisonment of either 

. description for a term which may extend to seven years, and shall 
also be liable to fine and to forfeiture of the property so received. 


Collecting 
arras, etc., 
with intention 
of waging war 
against the 
Queen. 


Concealing 
with intent 
to facilitate 
design to 
wage war. 


Waging war 
against friendly 
Asiatic Power. 


Committing 
depredation 
on territories 
of friendly 
Power. 


Receiving 
property 
taken by war 
or depredation 


• MINISTV?, 


INDIAN PENAL CODE. 



►lie servant 
voluntarily 
allowing pri¬ 
soner of State 
or war to 
escape. 


Public servant 
negligently 
suffering such 


Aiding, etc., 
escape. 


Abetting 

mutiny, 

etc. 


<SL 


Abetment of 
mutiny 
committed. 


128. Whoever,.being a public servant and having the custody 
of any State prisoner or prisoner of war, voluntarily allows such 
prisoner to escape from any place ; n which such prisoner is confined, 
shall be punished with transportation for life, or imprisonment of 
either description for a term which may extend to ten years, and 
shall also be liable to fine. 

In connection with this and the following sections, see the Prisoners of 
War (Escape) Act, 1812 (52 Geo., 3, c. 156), ante, 

129. Whoever, being a public servant and having the custody 
of any State prisoner or prisoner of war, negligently suffers such pri¬ 
soner to escape from any place of confinement in which such prisoner 
is confined, shall be punished with simple imprisonment for a term 
which may extend to three years, and shall also be liable to fine. 

130. Whoever knowingly aids or assists any State prisoner or 
prisoner of war in escaping from lawful custody, or rescues or 
attempts to rescue any such prisoner, or harbours or conceals any 
such prisoner who has escaped from lawful custody, or offers or 
attempts to offer any resistance to the recapture of such prisoner, 
shall be punished with transportation for life, or with imprisonment 
of either description fora term which may extend to ten years, and 
shall also be liable to fine. 

Explanation .—A State prisoner or prisoner of war, who is per¬ 
mitted to be at large on his parole within certain limits in British 
India, is said to escape from lawful custody if he goes beyond the 
limits within which he is allowed to be at large. 

131. Whoever abets the committing of mutiny by an officer, 
soldier, or sailor, in the Army or Navy of the Queen, or attempts to 
seduce any such officer, soldier, or sailor from his allegiance or his 
duty, shall be punished with transportation for life, or with imprison¬ 
ment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

Explanation .—In this section the words “officer” and “soldier” 
include any person subject to the Articles of War for the better 
government of Her Majesty's Army, or to the Articles of War con¬ 
tained in Act No. V of 1869 . . 

The Explanation was added by s. 6 of the Indian Penal Code Amendment 
Act, 1870 (XXVII of 1870). 

The Army Act (44 & 45 Viet., c. 58) should now be referred to as contain¬ 
ing the Articles of War for the better government of His Majesty’s Army. 

For the Indian Articles of War (Act V of 1869), see post. 

132. Whoever abets the committing of mutiny by an officer, 
soldier, or sailor, in the Army or Navy of the Queen, shall, if mutiny 
be committed in consequence of that abetment, be punished with 


imisr# 


INDIAN PENAL CODE. 

)ortation for life, or imprisonment of either 
description for a term which may extend to ten years, and shall also 
be liable to fine. 

133. Whoever abets an assault by an officer, soldier, or sailor, 
in the Army or Navy of the Queen, on any superior officer being in 
the execution of his office, shall be punished with imprisonment of 
either description for a term which may extend to three years, and 
shall also be liable to fine. 

134. Whoever abets an'assault by an officer, soldier, or sailor, 
in the Army or Navy of the Queen, on any superior officer being in 
the execution of his office, shall, if such assault be committed in 
consequence of that abetment, be punished with imprisonment of 
either description for a term which may extend to seven years, and 
shall also be liable to fine. 

135. Whoever abets the desertion of any officer, soldier, or 
sailor, in the Army or Navy of the Queen, shall be punished with 
imprisonment of either description for a term which m$y extend to 

two years, or with fine, or with both. 

The act of desertion itself is not, it will be observed, a civil offence. In 
connection with this and the two following sections, see too the European 
Deserters Act, 1856 (XI of 1856), and Pt. I, ch. I, § 13 (19), ante. 

136. Whoever, except as hereinafter excepted, knowing or 
having reason to believe that an officer, soldier, or sailor, in the 
Army or Navy of the Queen, has deserted, harbours such officer, 
soldier, or sailor, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, 
or with both. 

Exception .—This provision does not extend to the case in which 
the harbour is given by a wife to her husband. 

See the note to s. 135 above. 

137. The master or person in charge of a merchant vessel, on 
board of which any deserter from the Army or Navy of the Queen 
is concealed, shall, though ignorant of such concealment, be liable 
to a penalty not exceeding five hundred rupees, if he might have 
known of such concealment but for some neglect of his duty as such 
master or person in charge, or but for some want of discipline on 
board of the vessel. 

See the note to b. 135 above. 

138. Whoever abets what he knows to be an act of insubordi¬ 
nation by an officer, soldier, or sailor, in the Army or Navy of the 
Queen, shall, if such act of insubordination be committed in conse- 
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quence of that abetment, be punished with imprisonment of either 
description fora term which may extend to six months, or with fine, 
or with both. 

139. No person subject to any Articles of War for the Army 
or Navy of the Queen, or for any part of such Army or Navy, is 
subject to punishment under this Code for any of the offences 
defined in this chapter. 

This covers both English and Indian military law as contained in the 
Army Act (44 & 45 Viet., c. 58), on the one hand, and the Indian Articles of 
War (Act V of 1869), on the other. 

140. Whoever, not being a soldier in the military or naval 
service of the Queen, wears any garb or carries any token resembling 
any garb of token used by such a soldier, with the intention that it 
may be believed that he is such a soldier, shall be punished with 
imprisonment of either description for a term which may extend to 
three months, or with fine which may extend to five hundred rupees, 
or with both* 

This section refers only to soldiers’ uniforms and tokens, but s. 171 below 
repeats the provision in general terms applying to the garb or token of any 
public servant, and an officer of the Army falls within that description. 

No farther protection to His Majesty’s uniform appears to be afforded by 
the law of India ; for the Uniforms Act, 1894 (57 & 58 Viet., c. 45\ does not 
extend beyond the United Kingdom. In this connection, see s. 30 of tho 
Bengal Police Registration, 1817 (XX of 1817), ante . 

The wearing of a uniform merely for the purposes of a dramatic repre¬ 
sentation is, of course, no offence under either this Code or the Act of Par¬ 
liament just cited. 

Unlawful assemblies and rioting. 

In connection with the following sections, see Pt. I, ch. II, ante, 

141. An assembly of five or more persons is designated an 
“unlawful assembly/' if the common object of the persons compos¬ 
ing that assembly, is— 

First —to overawe by criminal force, or show of criminal force, 
the Legislative or Executive Government of India, or the Govern¬ 
ment of any Presidency, or any .Lieutenant-Governor, or any public 
servant in the exercise of the lawful power of such public servant; or 

Second.—to resist the execution of any law, or of any legal 
process ; or 

Third. —to commit any mischief or criminal trespass, or other 
offence ; or 

Fourth. —by means of criminal force, or show of criminal force, 
to any person, to take or obtain possession of any property, or to 
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deprive any person of the enjoyment of a right of way, or of the 
use of water or other incorporeal right of which he is in possession 
or enjoyment, or to enforce any right or supposed right; or 

Fifth ,—by means of criminal force, or show of criminal force, 
to compel any person to do what he is not legally bound to do, or 
to omit to do what he is legally~entitled fc to do. 

Explanation .—An assembly which was not unlawful when it 
assembled, may subsequently become an unlawful assembly. 

142. Whoever, being aware of facts which render an assembly 
an unlawful assembly, intentionally joins that assembly, or continues 
in it, is said to be a member of an unlawful assembly. 

146. Whenever force or violence is used by an unlawful assem¬ 
bly, or by any member thereof, in prosecution of the common object 
of such assembly, every member of such assembly is guilty of the 
offence of rioting. 

149. If an offence is committed by any member of an unlawful 
assembly in prosecution of the common object of that assembly, or 
such as the members of that assembly knew to be likely to be com¬ 
mitted in prosecution of that object, every person who, at the time 
of the committing of that offence, is a member of the same assem¬ 
bly, is guilty of that offence. 

151. Whoever knowingly joins or continues in any assembly 
of five or more persons likely to cause a disturbance of the public 
peace, after such assembly has been lawfully commanded to disperse, 
shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine, or with both. 

Explanation .—If the assembly is an unlawful assembly within the 
meaning of section 141 , the offender will be punishable under sec¬ 
tion 145 . 

Such an assembly is illegal under English law even though its object be 
lawful* Under the Indian Penal Code, however, it is not an offence to join 
or be in such an assembly until it has been required to disperse under 
s. 127 of the Code of Criminal Procedure, 1898 (Act V of 1898), by any 
magistrate or officer in charge of a police station. 
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In this connection see s. 197 of the Code of Criminal Procedure, 1898 (Act 
V of 1898), as to the necessity for obtaining the sanction of the Government 
before a public servant can be prosecuted for an offence alleged to have been 
committed by him as such. 


• MWiS^ 



lo servant 
taking gratifi* 
cation other 
than legal 
remuneration 
in respect of 
an official act. 


INDIAN PENAL CODE. 


<SL 


161. Whoever, being or expecting to be a public servant, accepts 
or obtains, or agrees to accept or attempts to obtain, from any person 
for himself or for any other person, any gratification whatever, other 
than legal remuneration, as a motive or reward for doing or forbear¬ 
ing to do any official act, or for showing or forbearing to show, in 
the exercise of his official functions, favour or disfavour to any per¬ 
son or for rendering or attempting to render any service or disser¬ 
vice to any person, with the Legislative or Executive Government of 
India, or with the Government of any Presidency, or with any 
Lieutenant-Governor, or with any public servant, as such, shall be 
punished with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

Explanations .—“Expecting to be a public servant.” If a person 
not expecting to be in office obtains a gratification by deceiving others 
into a belief that he is about to be in office, and that he will then 
serve them, he may be guilty of cheating, but he is not guilty of the 
offence defined in this section. 

“Gratification.” The word “gratification” is not restricted to 
pecuniary gratifications or to gratifications estimable in money. 

“Legal remuneration.” The words “legal remuneration” are not 
restricted to remuneration which a public servant can lawfully 
demand, but include all remuneration which is permitted by the 
Government which he serves to accept. 

“A motive or reward for doing.” A person who receives a 
gratification as a motive for doing what he does not intend to do, or 
as a reward for doing what he has not done, comes within these 
words. 


Illustrations. 

A, a munsif, obtains from Z, a banker, a situation in Z’s bank for A’s 
brother, as a reward to A for deciding a cause in favour of Z. A has com¬ 
mitted the offence defined in this section. 

( b ) A, holding the office of Resident at the Court of a subsidiary Power, 
accepts a lakh of rupees from the minister of that Power. It does not*appear 
that A accepted this sum as a motive or reward for doing or forbearing to do 
any particular official act, or for rendering or attempting to render any par¬ 
ticular service to that power with the British Government, But it does 
appear that A accepted the sum as a motive or reward for generally showing 
favour in the exercise of his official functions to that power, A has com¬ 
mitted the offence defined in this seotion. 

(c) A, a public servant, induces Z erroneously to believe that A’s influ¬ 
ence with the Government has obtained a title for Z, and thus induces Z to 
give A money as a reward for this service. A has committed the offence 
defined in this section. 
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Notes. 

The expression “public servant” is defined in s. 21 above. 

Nothing illegal need be done or omitted in consequence of the gratification 
in order to make the offence complete. An attempt to obtain a gratification, 
such as the asking for it directly or indirectly, is punishable equally with the 
actual receipt. The offer of a gratification is an attempt to give it, and is 
punishable as an abetment of the offence. If the object of giving or attempt¬ 
ing to give a bribe be to obtain some Government appointment, then, under 
the Sale of Offices Acts of 1551 and 1809 (5 & 6 Edw. 3, c. 16 ; 49 Geo., 3, c. 
126), the offender also becomes incapable of holding it. The demanding or 
accepting an illegal gratification by a public servant is also punishable as extor¬ 
tion under s. 62 of the East India Company Act, 1793 (33 Geo., 3, e. 52), ante. 

164. Whoever, being a public servant, in respect of whom 
either of the offences defined in the last two preceding sections is 
committed, abets the offence, shall be punished with imprisonment 
of either description for a term which may extend to three years, or 
with fine, or with both. 

Illustration. 

A is a public servant. B, A’s wife, receives a present as a motive for 
soliciting A to give an office to a particular person. A abets her doing so. 
B is punishable with imprisonment for a term not exceeding one year, or with 
fine, or with both. A is punishable with imprisonment for a term which may 
extend to three years, or with fine, or with both. 

Note. 

Ss. 162 and 163 deal with the taking of a gratification as a motive or 
reward for the exercise of undue influence over a public servant. 

165. Whoever, being a public servant, accepts or obtains, or 
agrees to accept or attempts to obtain, for himself or for any other 
person, any valuable thing, without consideration, or for a considera¬ 
tion which he knows to be inadequate, from any person whom he 
knows to have been, or to be, or to be likely to be, concerned in any 
proceeding or business transacted, or about to be transacted, by such 
public servant, or having any connection with the official functions 
of himself or of any public servant to whom he is subordinate, or 
from any person whom he knows to be interested in or related to the 
person so concerned, shall be punished with simple imprisonment 
for a term which may extend to two years, or with fine, or with both. 

Illustrations. 

(a) A, a Collector, hires a house of Z, who has a settlement-case pending 
before him. It is agreed that A shall pay fifty rupees a month, the house 
being such that, if the bargain were made in good faith, A would be required 
to pay two hundred rupees a month. A has obtained a valuable thing from Z 
without adequate consideration. 
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(b) A, a Judge, buys of Z, who has a cause pending in A’s court, Govern¬ 
ment promissory notes at a discount, when they are selling in the market at a 
premium. A has obtained a valuable thing from Z without adequate consi¬ 
deration. 

(r) Z’s brother is apprehended and taken before A, a Magistrate, on a 
charge of perjury. A sells to Z shares in a bank at a premium, when they 
are selling in the market at a discount. Z pays A for the shares accordingly. 
The money so obtained by A is a valuable thing obtained by him without 
adequate consideration. 

Note . 

Compare with this the provisions of s. 62 of tho Kast India Company Act, 
1793 (33 Geo., 3, c. 52), ante . 

166. Whoever, being a public servant, knowingly disobeys any 
direction of the law as to the way in which he is to conduct himself 
as such public servant, intending to cause, or knowing it to be likely 
that he will, by such disobedience, cause, injury to any person, shall 
be punished with simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 

Illustration. 

A, being an officer directed by law to take property in execution in order 
to satisfy a decree pronounced in Z’s favour by a Court of Justice, knowingly 
disobeys that direction of law, with the knowledge that he is likely thereby 
to cause injury to Z. A has committed the offence defined in this section. 

168. Whoever, being a public servant, and being legally bound, 
as such public servant, not to engage in trade, engages in trade, shall 
be punished with simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 

Trading by public servants is prohibited by various Acts ; such as, for 
example, the East India Company Act, 1793 (33 Geo., 3, c. 52), s. 137 of 
which forbids the Governor General, or the Governor of a Presidency, or an 
Ordinary Member of Council, or any person employed in the revenue or 
judicial service, to be concerned in any trade or traffic on his own account. 
But an enactment is not necessary to bind an officer. The terms of his 
engagement, the rules of his department, or even the unwritten law or usage 
of his service, will suffioe : and it is an established and well understood 
principle of all Government employment that, in the absence of an express 
agreement or distinct understanding to the contrary, the whole time of an 
officer is at the disposal of the Government, and nothing can be permitted 
to interfere with his official duties. In this way, although there appears to 
be no statutory provision on the subject, it is fairly clear that a military 
man is legally bound not to engage in trade, and would, if he were to trade, 
be liable to prosecution under this section. 

170. Whoever pretends to hold any particular office as a public 
servant, knowing that he does not hold such office, or falsely per¬ 
sonates any other person holding such office, and in such assumed 
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shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, 'or with both. 

As regards personation through wearing a military uniform, sees. 140, 
ante . jj 

Hurt and Assault . 

319. Whoever causes bodily pain, disease or infirmity to any 
person is said to cause hurt. 

320. The following kinds of hurt only are designated as 
“grievous" : — 

First. — Emasculation. 

Secondly .— Permanent privation of the sight of either eye. 

Thirdly . — Permanent privation of the hearing of either ear. 

Fourthly. —Privation of any member or joint. 

Fi/thty. —Destruction or permanent impairing of the powers of 
any member or joint. 

Sixthly. —Permanent disfiguration of the head or face. 

Seventhly. — Fracture or dislocation of a bone or tooth. 

Eightly .—Any hurt which endangers life, or which causes the 
sufferer to be, during the space of twenty days, in severe bodily 
pain, or unable to follow his ordinary pursuits. 

321. Whoever does any act with the intention of thereby 
causing hurt to any person, or with the knowledge that he is likely 
thereby to cause hurt to any person, and does thereby cause hurt to 
any person, is said “voluntarily to cause hurt/’ 

322. Whoever voluntarily causes hurt, if the hurt which he in¬ 
tends to cause or knows himself to be likely to cause is grievous 
hurt, and if the hurt which he causes is grievous hurt, is said 
“voluntarily to cause grievous hurt.” 

Explanation. —A person is not said voluntarily to cause grievous 
hurt except when he both causes grievous hurt, and intends or knows 
himself to be likely to cause grievous hurt. But he is said volun¬ 
tarily to cause grievous hurt if, intending or knowing himself to be 
likely to cause grievous hurt of one kind, he actually causes 
grievous hurt of another kind. 
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Illustration . 

A, intending or knowing himself to be likely permanently to disfigure Z’s 
face, gives Z a blow which does not permanently disfigure Z’s face, but which 
causes Z to suffer severe bodily pain for the space of twenty days. A has 
voluntarily caused grievous hurt. 

is 
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349. A person is said to use force to another if he causes 
motion, change of motion, or cessation of motion to that other, or 
if he causes to any substance such motion, or change of motion, or 
cessation of motion as brings that substance into contact with any 
part of that other’s body, or with anything which that other is wear¬ 
ing or carrying, or with anything so situated that such contact 
affects that other’s sense of feeling : 

Provided that the person causing the motion, or change of motion, 
or cessation of motion causes that motion, change of motion, or 
cessation of motion in one of the three ways hereinafter described :— 

First ,—By his own bodily power. 

Secondly ,—By disposing any substance in such a manner that 
the motion or change or cessation of motion takes place without any 
further act on his part, or on the part of any other person. 

Thirdly ,—By inducing any animal to move, to change its 
motion, or to cease to move. 

350. Whoever intentionally uses force to any person, without 
that person’s consent, in order to the committing of any offence, or 
intending by the use of such force to cause, or knowing it to be 
likely that by the use of such force he will cause, injury, fear, or 
annoyance to the person to whom the force is used, is said to use 
criminal force to that other. 


Illustrations, 

{a) 7 j is sitting in a moored boat on a river. A unfastens the moorings, 
and thus intentionally causes the boat to drift down the stream. Here A 
intentionally causes motion tc Z, and he does this by disposing substances in 
such a manner that the motion is produced without any other act on any per¬ 
son’s part. A has therefore intentionally used force to Z ; and if he has done 
so without Z’s consent, in order to the committing of any offenbe, or intending 
or knowing it to be likely that this use of force will cause injury, fear, or 
annoyance to Z, A has used criminal force to Z. 

(b) Z is riding in a chariot. A lashes Z’s horses, and thereby causes them 
to quicken their pace. Here A has caused change of motion to Z by inducing 
the animals to change their motion. A has therefore used force to Z ; and if 
A has done this without Z’s oonsent, intending or knowing it to be likely that 
he may thereby injure, frighten or annoy Z, A has used criminal force to Z. 

(c) Z is riding in a palanquin. A, intending to rob Z, seizes the pole and 
stops the palanquin. Here A has caused cessation of motion to Z, and he 
has done, this by his own bodily power. A has therefore used force to Z ; 
and as A has acted thus intentionally, without Z’s consent, in order to the 
commission of an offence, A has used criminal force to Z. 

(d) A intentionally pushes against Z in the street. Here A has by his own 
bodily power moved his owr. person so as to bring it into contact with Z. He 
has therefore intentionally used force to Z ; and if he has done so without Z’s 
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or knowing it to be likely that he may thereby injure, 
frighten, or annoy Z, he has used criminal force to Z. 

(e) A throws a stone, intending or knowing it to be likely that the stone 
will be thus brought into contact with Z, or with Z’s clothes, or with some¬ 
thing carried by Z, or that it will strike water, and dash up the water against 
Z’s clothes or something carried by Z. Here, if the throwing of the stone pro¬ 
duce the effect of causing any substance to come into contact with Z or Z’s 
clothes, A has used force to Z ; and if he did so without Z’s consent, intend¬ 
ing thereby to injure, frighten, or annoy Z, he has used criminal force to Z. 

(/) A intentionally pulls up a woman’s veil. Here A intentionally uses 
force to her, and if he does so without her consent, intending or knowing it 
to be likely that he may thereby injure, frighten, or annoy her, he has used 
criminal force to her. 

{g) Z is bathing. A pours into the bathwater which he knows to be boiling. 
Here A intentionally by his own bodily power causes such motion in the 
boiling water as brings that water into contact with Z, or with other w r ater 
so situated that such contact must affect Z’s sense of feeling. A has therefore 
intentionally used force to Z ; and, if he has done this without Z’s consent, 
intending or knowing it to be likely that he may thereby cause injury, fear, 
or annoyance to Z, A has used criminal force. 

( h) A incites a dog to spring upon Z, without Z’s consent. Here, if A 
intends to cause injury, fear, or annoyance to Z, he uses criminal force to Z. 

351 . Whoever makes any gesture or any preparation, intend¬ 
ing or knowing it to be likely, that such gesture or preparation will 
cause any person present to apprehend that he who makes that 
gesture or preparation is about to use criminal force to that person, 
is said to commit an assault. 

Explanation .— Mere words do not amount to an assault. But 
the words which a person uses may give to his gestures or prepara¬ 
tions such a meaning as may make those gestures or preparations 
amount to an assault. 

Illustrations. 

(а) A shakes his fiat at Z, intending or knowing it to be likely that he 
may thereby cause Z to believe that A is about to strike Z. A has committed 
an assault. 

(б) A begins to unloose the muzzle of a ferocious dog, intending, or 
knowing it to be likely, that he may thereby cause Z to believe that he is 
about to cause the dog to attack Z. A has committed an assault upon Z. 

(c) A takes up a stick, saying to Z, “I. will give you a beating.” Here, 
though the words used by A. could in,no case amount to an assault, and 
though the mere gesture, unaccompanied by any other circumstances, might 
not amount to an assault, the gesture explained by the words may amount to 
an assault. 

Theft, extortion, and dishonest misappropriation. 

378. Whoever, intending to take dishonestly any moveable 
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property out of the possession of any person without that person's 
consent, moves that property in order to such taking, is said to 
commit theft. 

See the notes to s. 25 above as to the meaning of “ dishonestly. ” 

Expla?iation /.—A thing so long as it is attached to the earth, 
not being moveable property, is not the subject of theft; but it 
becomes capable of being the subject of theft as soon as it is severed 
from the earth. 

Explanation 2. —A moving effected by the same act which 
effects the severance may be a theft. 

Explanation j.—A person is said to cause a thing to move by 
removing an obstacle which prevented it from moving or by sepa¬ 
rating it from any other thing, as well as by actually moving it. 

Explanation 4. —A person who by any means causes an animal 
to move, is said to move that animal and to move everything which, 
in consequence of the motion so caused, is moved by that animal. 

Explanation 5 .—The consent mentioned in the definition may 
be express or implied, and may be given either by the person in 
possession or by any person having for that purpose authority, either 
express or implied. 

Illustrations . 

(а) A cuts dowu a tree on Z’s ground, with the intention of dishonestly 
taking the tree out of Z’s possession without Z’s consent. Here, as soon as 
A has severed the tree in order to such taking, he has committed theft. 

(б) A puts a bait for dogs in his pocket, and thus induces Z’s dog to follow 
him. Here, if A’s intention be dishonestly to take the dog out of Z’s possession 
without Z’s consent, A has committed theft as soon as Z’s dog has begun to 
follow A. 

(c) A meets a bullock carrying a box of treasure. He drives the bullock 
in a certain direction in order that he may dishonestly take the treasure. 

As soon as the bullock begins to move, A.has committed theft of the treasure. 

(d) A, being Z’s servant and entrusted by Z with the care of Z’s plate, 
dishonestly runs away with the plate, without Z’s consent. A has committed 
theft. 

(e) Z, going on a journey, entrusts his plate to A, the keeper of a ware¬ 
house, till Z shall return. A carries the plate to a goldsmith and sells it. 

Here the plate was not in Z’s possession. It could not therefore be taken 
out of Z’s possession, and A has not committed theft, though he may have 
committed criminal breach of trust, 

(/) A finds a ring belonging to Z on a table in the houso which Z occupies. 

Here the ring is in Z’s possession, and if A dishonestly removes it, A commits 
theft. 

(ff) A finds a ring lying on the high road, not in the possession of any 
person. A, by taking it, commits no theft, though he may commit criminal 
misappropriation of property. 
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(h) A sees a ring belonging to Z lying on a table in Z’s house. Not ventur¬ 
ing to misappropriate the ring immediately for fear of search and detection, 

A hides the ring in a place where it is highly improbable that it will ever be 
found by Z, with the intention of taking the ring from the hiding-place and 
selling it when the loss is forgotten. Here A, at the time of first moving the 
ring, commits theft. 

(i) A delivers his watch to Z, a jeweller, to be regulated. Z carries it to 
his shop. A, not owing to the jeweller any debt for which the jeweller might 
lawfully detain the watch as a security, enters the shop openly, takes his 
watch by force out of Z’s hand, and carries it away. Here A, though he may 
have committed criminal trespass and assault, has not committed theft, 
inasmuch as what he did was not done dishonestly. 

(j) If A owes money to Z for repairing the watch, and if Z retains the 
watch lawfully as a security for the debt and A takes the watch out of Z’s 
possession with the intention of depriving Z of the property as a security for 
his debt, he commits theft, inasmuch as he takes it dishonestly. 

(1c) Again, if A, having pawned his watch to Z, takes it out of Z’s posses¬ 
sion without Z’s consent, not having paid what he borrowed on the watch, he 
commits theft, though the watch is his own property, inasmuch as he takes 
it dishonestly. 

(l) A takes an article belonging to Z out of Z’s possession, without Z’s 
consent, with the intention of keeping it until he obtains money from Z as a 
reward for its restoration. Here A takes dishonestly ; A has therefore 
committed theft. 

(m) A, being on friendly terms with Z, goes into Z’s library in Z’s absence, 
and takes away a book without Z’s express consent, for the purpose merely 
of reading it, and with the intention of returning it. Here it is probable 
that A may have conceived that he had Z’s implied consent to use Z’s book: 

If this was A’s impression, A has not committed theft. 

(?i) A asks charity from Z’s wife. She give3 A money, food and clothes, 
which A knows to belong to Z, her husband. Here it is probable that A 
may conceive that Z’s wife is authorized to give away alms. If this was A’s 
impression, A has not committed theft. 

(o ) A is the paramour of Z’s wife. She gives A valuable property, which 
A knows to belong to her husband Z, and to be such property as she has not 
authority from Z to give. If A takes the property dishonestly, he commits theft. 

(p) A, in good faith, believing property belonging to Z to be A’s own 
property, takes that property out of B’s possession. Here, as A does not 
take dishonestly, he does not commit theft. 

383. Whoever intentionally puts any person in fear of any Extortion 
injury to that person, or to any other, and thereby dishonestly 
induces the person so put in fear to deliver to any person any 
property or valuable security or anything signed or sealed which 
may be converted into a valuable security, commits extortion. 


Illustrations. 

(a) A threatens to publish a defamatory libel concerning Z, unless Z gives 
him money. He thus induces Z to give him money. A lias committed extortion* 
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(6) A threatens Z that he will keep 7 ?s child in wrongful confinement, 
unless Z will sign and deliver to A a promissory note binding Z to pay certain 
moneys to A. Z signs and delivers the note. A has committed extortion. 

(c) A threatens to send club-men to plough up Z’s field, unless Z will sign 
and deliver to B a bond binding Z under a penalty to deliver certain produce 
to B, and thereby induces Z to sign and deliver the bond. A has committed 
extortion. 

\d) A, by putting Z in fear of grievous hurt, dishonestly induces Z to 
sign or affix his seal to a blank paper and deliver it to A. Z signs and 
delivers the paper to A. Here, as the paper so signed may be converted into a 
valuable security, A has committed extortion. 

403. Whoever dishonestly misappropriates or converts to his 
own use any moveable property, shall be punished with imprison¬ 
ment of either description for a term which may extend to two years, 
or with fine or with both. 

Illustrations. 

(а) A takes property belonging to Z out of Z’s possession, in good faith 
believing, at the time when he takes it, that the property belongs to himself. 
A is not guilty of theft; but if A, after discovering his mistake, dishonestly 
appropriates the property to his own use, he is guilty of an offence under this 
section. 

(б) A, being on friendly terms with Z, goes into Z’s library in Z’s absence, 
and takes away a book without Z’s express consent. Here, if A was under 
the impression that he had Z’s implied consent to take the book for the 
purpose of reading it, A has not committed theft. But, if A afterwards sells 
the book for his own benefit, he is guilty of an offence under this section. 

(c) A and B being joint owners of a horse, A takes the horse out of B’s 
possession, intending to use it. Hero, as A has a right to use the horse, he 
does not dishonestly misappropiate it. But if A sells the horse and appro¬ 
priates the whole proceeds to his own use, he is guilty of an offence under 
this section. 

Explanation /.—A dishonest misappropriation for a time only 
is a misappropriation within the meaning of this section. 

Illustration . 

A finds a Government promissory note belonging to Z, bearing a blank 
endorsement. A, knowing that the note belongs to Z t pledges it with a 
banker as a security for a loan, intending at a future time to restore it to Z. 

A has committed an offence under this section. 

Explanation 2 .—A person who finds property not in the posses¬ 
sion of any other person, and takes such property for the purpose of 
protecting it for, or of restoring it to, the owner, does not take or 
misappropriate it dishonestly, and is not guilty of an offence ; but 
he is guilty of the offence above defined, if he appropriates it to his 
own use when he knows or has the means of discovering the owner, 
or before he has used reasonable means to discover and give notice 
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to the owner and has kept the property a reasonable time to enable 
the owner to claim it. 

What are reasonable means, or what is a reasonable time in such 
a case, is a question of fact. 

It is not necessary that the finder should know who is the owner 
of the property or that any particular person is the owner of it: it 
is sufficient if, at the time of appropriating it, he does not believe it 
to be his own property or in good faith believe that the real owner 
cannot be found. 

Illustrations. 

(a) A finds a rupee on the highroad, not knowing to whom the rupee 
belongs. A picks up the rupee. Here A has not committed the offence defined 
in this section. 

(b) A finds a letter on the road containing a bank note. From the direc¬ 
tion and contents of the letter he learns to whom the note belongs. He 
appropriates the note. He is guilty of an offence under this section. 

(c) A finds a cheque payable to bearer. He can form no conjecture as to 

the person who has lost the cheque. But the name of the person who has 
drawn the cheque, appears. A knows that this person can direct him to the 
person in whose favour the cheque was drawn. A appropriates the cheque 
without attempting to discover the owner. He is guilty of an offence under 
this section. r 

(d) A sees Z drop his purse with money in it. A picks up the purse with 
the intention of restoring it to Z, but afterwards appropriates it to his own 
use, A has committed an offence under this section. 

(e) A finds a purse'with money, not knowing to whom it belongs ; he 
afterwards discovers that it belongs to Z, and appropriates it to his own use. 

A is guilty of an offence under this section. 

(/) A finds a valuable ring, not knowing to whom it belongs. A sells it 
immediately without attempting to discover the owner. A is guilty of an 
offence under this section. 

Trespasss and house-breaking . 

441. Whoever enters into or upon property in the possession 
of another with intent to commit an offence, or to intimidate, insult, 
or annoy any person in possession of such property, or, having 
lawfully entered into or upon such property, unlawfully remains there 
with intent thereby to intimidate, insult, or annoy any such person, 
or with intent to commit an offence, is said to commit “ criminal 
trespass.” 

442. Whoever commits criminal trespass by entering into or 
remaining in any building, tent, or vessel used as a human dwelling, 
or any building used as a place for worship or as a place for the 
custody of property, is said to commit “ house-trespass.” 
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Explanation.—The introduction of any part of the criminal 
trespasser's body is entering sufficient to constitute house-trespass. 

445. A person is said to commit “ house-breaking ” who com¬ 
mits house-trespass, if he effects his entrance into the house or any 
part of it in any of the six ways hereinafter described ; or if, being 
in the house or any part of it for the purpose of committing an 
offence, or having committed an offence therein, he quits the house 
or any part of it in any of such six ways, that is to say :— 

First. — If he enters or quits through a passage made by 
himself, or by any abettor of the house-trespass, in order 
to the committing of the house-trespass. 

Secondly .—If he enters or quits through any passage not 
intended by any person, other than himself or an abettor 
of the offence, for human entrance; or through any 
passage to which he has obtained access by scaling or 
climbing over any wall or building. 

Thirdly. —If he enters or quits through any passage which he 
or any abettor of the house-trespass has opened, in order 
to the committing of the house-trespass by any means by 
which that passage was not intended by the occupier of 
the house to be opened* 

Fourthly .—If he enters or quits by opening any lock in order 
to the committing of the house-trespass, or in order to 
the quitting of the house after a house-trespass. 

Fifthly. —If he effects his entrance or departure by using 
criminal force or committing any assault, or by threaten¬ 
ing any person with assault. 

Sixthly. —If he enters or quits by any passage which he knows 
to have been fastened against such entrance or departure, 
and to have been unfastened by himself or by an abettor 
of the house-trespass. 

Explanation. —Any out-house or building occupied with a 
house and between which and such house there is an immediate 
internal communication, is part of the house within the meaning of 
this section. 

Illustrations. 

(а) A commits house-trespass by making a hole through the wall of Z’s 
house and putting his hand through the aperture. This is house-breaking. 

(б) A commits house-trespass by creeping into a ship at a port-hole 
between decks. This is house-breaking. 

(c) A commits house-trespass by entering Z’s house through a window. This 
is house-breaking. 
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(<2) A commits house-trespass by entering Z’s house through the door, 
having opened a door which was fastened. This is house-breaking. 

(e) A commits house-trespass by enuring Z’s house through the door, 
having lifted a latch by putting a wire through a hole in the door. This 
is house-breaking. 

(/) A finds the key of Z’s house-door, which Z had lost, and commits 
house-trespass by entering Z’s house, having opened the door with that key. 
This is house-breaking. 

(g) z is standing in his door-way. A forces a passage by knocking Z 
down, and commits house-trespass by entering the house. This is house¬ 
breaking. 

(h) Z, the door-keeper of Y, is standing in Y’s door-waj'. A commits 
house-trespass by entering the house, having deterred Z from opposing him 
by threatening to beat him. This is house-breaking. 

Attempts. 

5H. Whoever attempts to commit an offence punishable by 
this Code with transportation or imprisonment, or to cause such an 
offence to be committed, and in such attempt does any act towards 
the commission of the offence, shall, where no express provision is 
made by this Code for the punishment of such attempt, be punished 
with transportation or imprisonment of any description provided 
for the offence, for a term of transportation or imprisonment which 
may extend to one-half of the longest term provided for that offence, 
or with such fine as is provided for that offence, or with both. 

Illustrations , 

( a ) A makes an attempt to steal some jewels by breaking open a box, and 
finds after so opening the box that there is no jewel in it. He has done an 
act towards the commission of theft, and therefore is guilty under this section. 

{b) A makes an attempt to pick the pocket of Z by thrusting his hand 
into Z’s pocket. A fails in the attempt in consequence of Z’s having nothing 
in his pocket. A is guilty under this section. 

JVotes. 

There are three stages in the commission of an offence ; and these are, first, 
the mental stage of determination, secondly, the stage of preparation, and, 
thirdly, the stage of execution. An attempt belongs to the third of these, 
and the test to be applied is whether the act would have constituted the 
actual commission of he offence had it not been interrupted. Thus, the 
mere running to a well with the intention of drowning oneself in it has been 
held not to amount to an attempt to commit suicide. But, as the illustrations 
show, the circumstance that the offence aimed at could not, in fact, have 
been committed had the attempt not been interfered with, is immaterial. 

The application of s. 511 is limited. It does not apply to attempts to 
commit offences punishable with death or fine only ; nor does it apply in the 
case of offences punishable under some other law and not under the Indian 
Penal Code, or to attempt! otherwise expressly provided for by the Code. 
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THE INDIAN SUCCESSION ACT, 1865. 

(X of 1805.) 

[16th March , 1865,] 

This Act extends to the whole of British India, except the Shan States 
and the Scheduled Districts of Angul, the Chittagong Hill Tracts, the 
Pargana of Spiti, and Upper Tanawal. But it does not—see s. 331—purport to 
apply in the case of a Hindu, a Muhammadan, or a Buddhist, and the 
provisions of it here reproduced are not among those that have been 
extended to Hindus and Buddhists by the Hindu Wills Act, 1870 (XXI of 
1870). Power is taken for the Governor General in Council further to exempt 
from its operation any race, sect, or tribe, but the orders made in this behalf 
need not be referred to, 

10. A man acquires a new domicile by taking up his fixed 
habitation in a country which is not that of his domicile of origin. 

Explanation .—A man is not to be considered as having taken 
up his fixed habitation in British India merely by reason of his 
residing there in Her Majesty’s civil or military service, or in the 
exercise of any profession or calling. 

The law of domicile is important principally in connection with the 
devolution of property. Succession to real or immoveable property is, 
according to the almost universal rule, governed by the lex loci rei slice , t. e., 
by the law of the country in which the property is actually situate. Succes¬ 
sion to personal or moveable property, on the other hand, follows the law of 
the country in which the deceased was domiciled at the time of his death. 

It is a settled principle that no man can be without a domicile. The law, 
therefore, gives to every individual, as soon as he is born, the domicile of his 
father, if he is legitimate, and that of his mother, if he is illegitimate ; and 
‘this is called the domicile of origin, and is involuntary. It continues until 
a new domicile has been acquired, and that can be done by taking up, facto 
et animOj a fixed habitation in a country other than that of the domicile of 
origin. When such a new domicile is acquired, the domicile of origin is in 
abeyance ; but it is not absolutely extinguished or obliterated, and revives as 
soon as the domicile of choice is abandoned. -*■ 

The general rule is that a military man cannot change the domicile which 
he had when he entered the service of his country ; and, even in the days of 
the East India Company, officers of the Crown did not lose their domicile of 
origin by coming to India. But officers who entered the Company’s service 
did, and thereby acquired what was called an Anglo-Indian domicile. 

52. Any soldier, being employed in an expedition or engaged 
in actual warfare, or any mariner being at sea, may, if he has 
completed the age of eighteen years, dispose of his property by a 
will made as is mentioned in the fifty-third section. Such wills are 
called privileged wills. 

Illustrations . 

(a) A, a surgeon of a regiment, is actually employed in an expedition. 
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He is a soldier actually employed in an expedition, and can make a privileged 
will. 



(c) A soldier serving in the field against insurgents, is a soldier engaged 
in actual warfare, and as such can make a privileged will. 

* * * * 

(/) A, a mariner, serving on a military expedition, but not* being at sea, 
is considered as a soldier, and can make a privileged will. 

Notes. 

This privilege is based upon the Roman law, which conferred it on the 
ground that a soldier, whilst in expeditions, was mops consilii , or, in other 
words, beyond the reach of legal advice. 

The word “ soldier” is evidently used in its widest sense so as to include 
an officer, and, indeed, to indicate any military man as opposed to a civilian. 
The privilege conferred is, however, strictly limited in its application to 
cases of military expeditions or actual''warfare. Therefore it has been held 
that an informal will made by a soldier in barracks could not be admitted to 
probate— Drummond v. Parish , 3 Curt., 522. Similarly, a will made by an 
officer wdio died whilst on a tour of inspection of the troops in an Indian 
command was held not to be privileged— In the Goods of Hill , 1 Rob , 276. 
Again probate was refused where a soldier had been ordered to join an 
expedition but died before he commenced to march— Bowles v. Jackson, 1 Ecc. 
& Ad., 294. On the other hand, where an officer was on his way from one 
regiment to another, both regiments being at the time on actual service, 
his will was held to be privileged— Herbert v. Herbert , 2 Jur., 1ST. S., 24. 
The most recent case is In the Goods of Hiscock (1901), 70 L. J. R. Prob., 22, 
where it was held by Sir Francis Jeune, President of the Probate Division 
and also Judge Advocate-General in England, that the moment a volunteer, 
offering himself for service in South Africa, left his home and went to reside 
in barracks preparatory to sailing, he was in expeditions or “in actual 
military service ” within the meaning of s. 11 of the Wills Act, 1837 (1 Viet., 
c. 26). 

Eighteen is the age of majority in India fixed by s. 3 of the Indian 
Majority Act, 1875 (IX of 1875), in ordinary cases. Under English law there 
is no condition as to the military testator being sui juris, and in Hiscock’s 
case he was a minor when he made his will. 

According to Muhammadan law a will need not be in writing, but may be 
made by any declaration from which the intention of the declarant to make a 
disposition of his property after his death is apparent; and, where speech is 
impossible through dumbness or mortal illness, a valid bequest may be made 
by signs. A Muhammadan soldier can, therefore, make a privileged or nuncu¬ 
pative will at any time, and does not require the benefit of this section. 

Before the passing of the Hindu Wills Act, 1870 (XXI of 1870), no 
particular formalities were required in the execution or attestation of Hindu 
wills ; but a Hindu is now bound by the provisions as to the execution of 
unprivileged wills contained in s. 50 of the Indian Succession Act, 1865, as 
applied to him by the Act of 1870. As, however, the section referred to 
extends only to 44 every testator not being a soldier employed in an expedh 
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tion or engaged in actual warfare,” a Hindu soldier in such circumstances is 
not affected by it, and may make a nuncupative will, as permitted by Hindu 
law. 

53. Privileged wills may be in writing, or may be by word of 
mouth. The execution of them shall be governed by the following 
rules :— 

First . —The will may be written wholly by the testator with 
his own hand. In such case it need not be signed nor attested. 

Second. —It may be written wholly or in part by another person, 
and signed by the testator. In such case it need not be attested. 

Ihird. —If the instrument purporting to be a will is written 
wholly or in part by another person and is not signed by the 
testator, i| shall be considered to be his will, if it be shown that it 
was written by the testator's directions or that he recognized it as 
his will. If it appear on the face of the instrument that the 
execution of it in the manner intended by him was not completed, 
the instrument shall not by reason of that circumstance be invalid, 
provided that his non-execution of it can be reasonably ascribed to 
some cause other than the abandonment of the testamentary inten¬ 
tions expressed in the instrument. 

Fourth. —If the soldier or mariner shall have written instructions 
for the preparation of his will, but shall have died before it could 
be prepared and executed, such instructions shall be considered to 
constitute his will. 

Fifth. —If the soldier or mariner shall in the presence of 
two witnesses have given verbal instructions for the preparation 
of his will, and they shall have been reduced into writing in 
his lifetime, but he shall have died before the instrument could be 
prepared and executed, such instructions shall be considered to 
constitute his will, although they may not have been reduced 
into writing in his presence nor read over to him. 

Sixth. —Such soldier or mariner as aforesa ; d may make a will 
by word of mouth by declaring his intentions before two witnesses 
present at the same time. 

Seventh. —A will made by word of mouth shall be null at the 
expiration of one month after the testator shall have ceased to be 
entitled to make a privileged will. 

See Pt. I, ch. I,§ 13 (22), and the notes to s. 52; above. Probate can be 
granted of a nuncupative will, even though it be merely oral —Gokul Chand 
v. Mangal Sen (1903). I. L. R., 25 All., 313 ; but the factum ofisuoh a will 
requires to be proved by evidence stricter and more stringent than that of 
a written one— Lemann v. Bonsall, 1 Add. 389. 
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Extract from 

THE CALCUTTA POLICE ACT, 1866. 

(Ben. Act IV. of 1866). 

[28th March , 1866], 

In connection with the provisions here extracted, see the note to ch. Ill of 
the Cantonments Act, 1889 (XIII of 1889), and the other enactments there 
cited. 

33. Whoever, not being amenable to the Naval Discipline Act, 
the Army Act, or the Indian Articles of War, takes, or attempts to 
take, into Fort William at Calcutta, or into any military barracks, 
guard-rooms or encampments within the town of Calcutta, or on 
board or alongside of any vessel, of war belonging to Her Majesty 
in the port of the said town, any spirits or spirituous or fermented 
liquors, or intoxicating drugs or preparations, without the license 
in writing of the commanding officer (unless such articles are 
intended for some person above the rank of non-commissioned 
officer), shall be liable, on summary conviction before a magistrate, 
to a fine not exceeding one hundred rupees, or imprisonment for 
any term not exceeding two months, with or without hard labour ; 
and such liquors, drugs or preparations, and the vessels containing 
the same, shall be forfeited. 

The words “ the Naval Discipline Act, the Army Act, or the Indian 
Articles of War” were substituted for the words “the Articles of War for 
Her Majesty’s Army or Her Majesty’s Navy, or for the Native officers or 
soldiers in Her Majesty’s Indian Army” by s. 3 of the Repealing and 
Ameuding Act, 1903 (I of 1903). .For the enactments referred to, see 29 & 
30 Viet., e. 109 ; 44 & 45 Viet., c. 58 ; and Act V of 1869. 

The expression “summary conviction” means simply conviction by a magis¬ 
trate under the provisions of the Code of Criminal Procedure, 1898 (Act V 1898). 
Imprisonment without hard labour is known as “ simple” imprisonment in 
India, where “rigorous” is the term applied to imprisonment with hard labour. 

61. None of the four last preceding sections shall extend to 
any Government magazine or store, or building for the making or 
deposit of gunpowder under the authority or for the use of the 
Government, or to any gunpowder belonging to Her Majesty. 

The sections referred to deal with the issue of licenses by the Commis¬ 
sioner of Police for the manufacture, possession, sale, deposit, and removal 
of gunpowder in the town of Calcutta. In this connection, see s. 14 of the 
Indian Explosives Act, 1884 (IV of 1884), post. 
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THE INDIAN ARTICLES OF WAR. 


(Act V of 1809). 

[26th February , 1869. ] 

For the authority—s. 73 of the Government of India Act, 1833 (3 & 4 
Will. 4, c. 85)—under which these Articles have been made, their application 
and scope, a summary of their provisions, and an account of the earlier 
Articles which they replaced, see Pt. 1, ch. I, §§ 2, 4, and 5, and oh. Ill, 
ante. For the Statement of Objects and Reasons and Proceedings in Council 
leading up to their enactment, see Gazette of India, 1868, p. 1648, and Supple- 
ment, pp. 892, 897 ; 1869, Supplement, p. 301. The original Articles have been 
amended on four occasions, thrice but slightly by Acts XI of 1891, I of 1900, 
and IX of 1901, and once extensively by Act XII of 1894, For the Statement 
of Objects and Reasons and Proceedings in Council connected with this 
important amending Act, which did not come into force till the 1st April, 
1895, see Gazette of India , 1894, Pt. V, pp. 125, 139, and Pb. VI, pp. 224, 
227, 233, 235. 

As a personal law these Articles have an universal application and govern 
native officers and soldiers wherever they may be, whether within or without 
British India. Territorially, they are in force throughout British-India, 
except the Scheduled Districts of the Pargana of Spiti and the Chittagong 
Hill Tracts. 

Many of the notes added to particular articles are based upon those to be 
found in the War Office Manual of Military Law in connection with the 
corresponding provisions of the Army Act (44 & 45 Viet., c. 58) ; and the 
opportunity is taken to acknowledge this once for all here. 

Whereas it is expedient to consolidate and amend the Articles of 
War for the government of the native officers, soldiers and other 
persons in Her Majesty’s Indian Army; It is hereby enacted as 
follows :— 

PART I. 

Preliminary. 

Clause (a).- — Short Title. 

This Act may be called the Indian Articles of War. 

Clause (6). — Commencement. 

This Act shall come into operation on the first day of June, 1869 . 

Clause {c).—Repeal of Enactments. 

Clause (d). — Application of Articles. 

These Articles shall apply to all —- 

(a) persons to whom they actually apply at present; 

(b) persons commissioned or gazetted as Native officers, or 
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gazetted as warrant officers, of Her Majesty's Indian 
Forces; 


(c) medical subordinates; 

(d) persons attested under these Articles ; 

0) unattested recruits; 

(/) persons enrolled under these Articles; 

(g) persons, not otherwise subject to military law, who, on 
active service, in camp, on the march, or at any frontier 
post specified by the Governor General in Council by 
notification in this behalf, are employed by, or are in the 
service of, or are followers of, or accompany any ^portion 
of, Her Majesty's Indian Forces : 

Provided as follows : 

If any person claims to belong to a class to which the Army Act 
is, and these Articles are not, applicable, the burden of proving that 
he belongs to that class shall lie upon him. 

The whole of this clause (Application of Articles) was substituted for the 
original clause by the Indian Articles of War Amendment Act, 1894 (XII of 
1894). The amending Act did not come into force till the 1st April, 
1895_see the introductory note above—and presumably the words “at 
present ” in sub-clause (a) refer'to that date. There was no such sub-clause 
in the original clause. Clause (c) was repealed by Act XII of 1894. It was a 
spent repealing clause. 

S. 73^ of the Government of India Act, 1833.(3 & 4 Will. 4, c. 85), em¬ 
powers the Governor General in Council to make Articles of War for “ native 
officers and soldiers ” only ; whence it follows that persons answering any 
of the descriptions set forth in this clause must also be “ natives ” in order 
to come under the application of the Articles. By “ natives” must be 
meant natives of India in the ordinary acceptation of the term ; and it will be 
found that, while s. 190 (22) of the Army Act (44 & 45 Viet., c. 58) defines 
the expression “ native of India” as meaning “ a person triable and punish¬ 
able under] Indian military law,” s. 180 (2) ( b ) of the same Statute provides 
that, for its purposes, “ Indian military law ” means the “Articles of War or 
other matters made, enacted, or in force, or which may hereafter be made, 
enacted, or in force, under the authority of the Government of India.” 

So far no persons have ever been gazetted as warrant officers, and such 
officers are unknown in the Indian Army, except in connection with the 
subordinate medical department, in which second and third class hospital 
assistants are now treated on the footing of warrant officers and sometimes—^ 
see, for example, r. 103 of the Rules of Procedure (Native Army) —referred 
to as such. If the reference to them under head (b) was necessary, it also 
ought to have been qualified by the prefix “ native” ; for the application of the 
articles is—as has just been stated—limited to “ native officers and soldiers.” 

The expressions “officers” and “native officers” are defined in clause (e) 
(4) (5) below, and the reference to commissions and gazetting seems unnecessary. 
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Non-commissioned officers, it will be observed, are not mentioned under 
head (6), and this is presumably because they were expected to fall—as, in fact, 
they do fall—under heads (d) and (f) below. 

Why “ medical subordinates ” should be specially mentioned under head 
(c) is not clear. It must have been intended that such subordinates should 
be at least enrolled for service, and, as a matter of fact, the orders in force 
under art. 1 ( 1 ) require them to be both enrolled and attested. But see the 
note to the definition of the term in clause (e) ( 6 ) below. 

Art. I (1) contemplates either enrolment alone or enrolment followed by 
attestation. There must, therefore, be at least enrolment in the case of 
every person engaged for service under these articles, and head (d) is completely 
covered by head (/) below. 

A recruit, i.e. f a person who proposes to join as a combatant—see the 
definition in clause (e) ( 9 ) below*—, is in the first instance enrolled, and his 
attestation, which is also contemplated, is—see art. 1 (5)—deferred until he is 
reported fit for duty. Head (e) was, no doubt, meant to cover him in the 
intermediate stage ; but, as initial enrolment clearly cannot be dispensed with, 
head (/) is sufficient, and head (e) might have been omitted along with head 
(cl) above. 

In head (g) the word “ native” should have been prefixed to, or the word 
“ natives ” should have been substituted for, the word “ persons.” By the 
expression “ military law ” must here be meant Indian military law ” i.e. these 
articles. The expression “ active service ” is defined by clause (e) (14) below. 

The proviso was doubtless added in view of the circumstance that “ negroes 
and persons of colour ” may, even if aliens, be enlisted under s. 95 of the 
Army Act ‘(44 & 45 Viet., c. 58), and so made subject to^that Statute and English 
military law. As to the classes to which the Army Act is applicable, see ss. 175 
and 176 of that Statute. Europeans in the Indian forces are subject to the 
laws and regulations for the Government of the British Army, and in this 
category should apparently be included Eurasians or East Indians. 

As to followers, see also s. 176 (10) of the Army Act, which provides that 
all persons, not otherwise subject to military law, who are followers of, or 
accompany, His Majesty’s troops or any portion thereof on active service 
beyond the seas (t. e. out of the United Kingdom, the Channel Islands and 
the Isle of fc Man), shall be subject to English military law : provided that, 
where any such persons are natives of India and are employed by, or are 
followers of, or accompany, any portion of His Majesty’s forces consisting 
partly of the Indian forces subject to Indian military law, the Indian Articles 
of War, and not the Army Act, shall be applicable to them. This is in 
consonance with sub-clause ( g ) above. 

From the remarks already made under the various heads above it must 
have been apparent that clause (o 2 ), as a whole, is needlessly complicated. 
It might be considerably shortened and simplified, while its effect would 
probably not be altered, if it were re-drawn so as to declare the articles 
applicable to— 

“ (i) all native officers ; 

“ (ii) all natives enrolled under these Articles ; and 

a ll natives not otherwise subject to. these Articles who, on active 
service, in camp, on the march, or at any frontier post specified by 
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the Governor General in Council by notification in this behalf, 
are employed by, or are in the service of, or are followers of, or 
accompany any portions of, His Majesty’s Indian forces : 

Provided that, if any person claims to belong to a class to which the 
Army Act is, and these Articles are not, applicable, the burden 
of proving that he belongs to that class shall lie upon him. 

Clause (e). — Definitions . 

In these Articles, unless there is something repugnant in the 
subject or context,— 

(/) “ notification ” means a notification published in the official 
Gazette : 

( 2 ) “ prescribed” means prescribed by rules made by the 
Governor General in Council or by any authority empowered by 
him in this behalf: 

(j) “ British officer ” means an officer holding a commission in 

Her Majesty’s land forces, but does not include an honorary 
commissioned officer : 

(4) “ Native officer 99 means an officer commissioned or gazetted 
as an officer holding a Native rank in Her Majesty’s Indian Forces : 

(j) “ officer 99 means a British officer or Native officer, but does 
not include a warrant officer or non-commissioned officer : 

(6) “ medical subordinate '* means a senior hospital assistant, 
a hospital assistant of the first, second or third class, and a sub¬ 
hospital assistant, but does not include jp officer: 

( 7 ) “ superior officer/* when used in relation to a person subject 
to these Articles, includes a warrant officer, a non-commissioned 
officer and an acting non-commissioned officer : 

(<?) “soldier” includes a non-commissioned officer and any armed 
person doing duty in the ranks of Her Majesty’s Indian Forces : 

( 9 ) “ recruit 99 means a person enlisted for enrolment in any 
corps or department as a soldier: 

( 10 ) “ corps ” means a unit of command, such as a regiment of 
cavalry, a regiment or battalion of infantry, a battery of artillery, and 
any other separate body of troops which is declared by the Governor 
General in Council by general or special order to be a corps for 
the purposes of these Articles; it also includes an army hospital 
corps and a transport corps : 

(//) “department” includes any division or branch of a 
department: 

( 72 ) “ military reward ” means any gratuity or annuity for long 
service or good conduct; it also includes any good-conduct pay 
or pension and any other pecuniary reward ; 
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(/j) “enemy” includes all armed mutineers, armed rebels, armed 
rioters and pirates : 

(/^) “active service, as applied to a person subject to these 
Articles, means the time during which such person is attached to, 
or forms part of, a force which is engaged in operations against an 
enemy, or is engaged in military operations in, or is on the line of 
march to, a country or place wholly or partly occupied by an enemy, 
or is in military occupation of any foreign country : 

(75) the expression “ India ” means British India, together with 
any territories of any Prince or Chief under the suzerainty of Her 
Majesty exercised through the Governor General in Council or 
through any Governor in Council or other officer subordinate to the 
Governor General in Council : and the expression “ British India ” 
means all territories and places within Her Majesty’s dominions 
which are for the time being governed by Her Majesty through the 
Governor General in Council, or through any Governor in Council 
or other officer subordinate to the Governor General in Council: 

(76) the expression “general officer of the Command ” means 
the general officer commanding the forces in a Command : and the 
expression “ Command ” means one of the principal portions into 
which the army of India is, for the time being, divided : 

(77) “ commanding officer,” when used in any provision of 
these Articles with reference to any separate portion of Her Majesty's 
forces or to any department, means the British officer whose duty 
it is, under the Army Regulations, India, or, in the absence of any 
such regulation, by the custom of the service, to discharge with 
respect to that portion of the forces or that department the functions 
of commanding officer in regard to matters of the description 
referred to in that provision: 

(iS) “ military custody ” means the arrest or confinement of a 
person, according to the usages of the service : 

(79) “ court-martial means a court-martial held under these 
Articles: 

(20) “criminal court” means a court of ordinary criminal 
justice in British India, or established or continued elsewhere by the 
authority of the Governor General in Council: 

(21) “civil offence” means an offence which, if committed in 
British India, would be triable by a criminal court: 

(22) “ offence ” means any act or omission punishable under 
these Articles, and includes a civil offence as hereinbefore defined : 
and 

(jj) expressions occurring in the Indian Penal Code and used 
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in these Articles and not herein otherwise defined, shall have the 
meanings respectively assigned to them by that Code. 

The whole of this clause ( Definitions ) was substituted for the original 
clause by the Act of 1894. 

“ Notification. —Where the expression “ official Gazette” occurs in an Act 
of the Governor General in Council, it may be taken to indicate the Gazette 
of India. In such Acts the Gazettes issued by the different Local Govern¬ 
ments are usually referred to as the “ local official Gazettes.” 

“ Prescribed.^ THis definition gives, by implication, a power to the 
Governor General in Council (i. e., the Executive Government of India) to 
make rules other than regular rules notified in exercise of the rather limited 
rule-making power conferred by art. 190. Thus, things may be “prescribed, 
for the purposes of these Articles, by the Army Regulations, India, or by 
Circulars or Circular Letters, or in any other way that may be convenient, 
provided that the orders issued have the authority of the Governor General in 
Council or his delegate. “The prescribed officer,” for example, indicates 
the officer who has been, directly or indirectly, nominated by such authority 
to act in the particular connection indicated. 

“ British officer.” —There are now no honorary commissioned officers, 
but officers commissioned with honorary rank. A regular commission with 
honorary rank attached to it is not an honorary commission, and persons hold¬ 
ing commissions of the former class are not “ honorary commissioned officers.” 

“ Native officer.”— The definition would be much clearer if the words 
“ native of India ” were substituted for the words “ an officer,” where they 
first occur. As drawn, it is obviously much two wide. 

“ Officer” —As to warrant officers, see the note to clause ( d ) ( b ) above. 

“ Medical subordinate.” —Senior hospital assistants and hospital assistants 
of the first class are now given relative rank as subadars and jemadars, 
respectively, and so have become commissioned officers. Second and third 
class hospital assistants are treated as if they were warrant officers. The 
expression “ subordinate ” as applied to this class is, therefore, obsolete and 
inappropriate. 

Superior officer.” —As to warrant officers, see the note to clause (d) ( b) 
above. The expression “superior officer” is used in only eleven of the articles, 
viz., arts. 7, 8, 9, 16, 28, 33, 37, 96 (where the word “ military” is inserted), 
100, 167, and 181. It is required to cover non-commissioned (and warrant) 
officers, who do not fall within the definition of “ officer ” in sub-clause (5) 
above. 

“ Soldier.” —This definition might with advantage have been omitted. The 
word “ soldier” is used in only five of the articles, viz., arts. 19, 40, 60, 183, 
and 184. In the case of three of these—arts 19, 60, and 183—it is clearly 
intended to have the widest significance and not to be restricted to the ranks 
of the Native Army ; so that as regards these the definition is inappropriate. 
In the remaining articles—40 and 184—all that is meant is a person subject 
to these articles ; such subjection is in each instance actually referred to to 
qualify the word ; and the definition is manifestly supererogatory. 

“ Recruit.”—' The expression “enlisted for enrolment” is peculiar. The 
verb “ enlists ” occurs in art. 29 (where it is apparently used as the equivalent 
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of “ enrols ” or 4 ‘ enrolls and attests ” as the case may be), while art. 45 allu¬ 
des to “enlistment ” (by which must be meant “attestation ”). Nowhere else in 
the articles is there any reference to “ enlisting,” which is the term favoured 
by the Army Act (44 & 45 Viet., c. 58). Probably what this definition is 
intended to indicate is a person who desires to be engaged as a combatant 
“soldier,” as distinguished from a follower or non-combatant. But the word 
“recruit” is used in arts. 1 (3) (5) and 4 (2) only, and this definition might 
be dispensed with altogether if a slight addition were made to each of the 
provisions just referred to. 

The reference to a “ department,” which is for non-combatants, is not 
understood in connection with a combatant recruit. 

“Active service —This definition is considerably wider than that con¬ 
tained in s. 189(1) of the Army Act (44 & 45 Viet., c. 58), the essence of 
which is engagement in actual military operations in the enemy’s country, 
or in a country in military occupation. 

“ India ” and “ British India” —As to these see Pt. I, eh. VI, § 19, and 
of. s. 190 (21) of the Army Act. 

In connection with sub-clause (23), see Pt. I, ch. Ill , § 4, ante. 

Clause (/*). Saving of certain Regulations. 

Nothing in these Articles shall affect any regulations by which 
the respective offices and powers of cantonment magistrates and 
officers in charge of the police in cantonments are defined and 
controlled. 

This clause was substituted for the original clause by the Act of 
1894. As to the magistracy and police in cantonments see ss. 5, 6, 7 and 
12 of the Cantonments Act, 1889 XIII of 1889), post. 

PART II. 

THE ARTICLES OF WAR 

Title. 

Enrolment, Attestation, Dismissal and Discharge . 

This Title and the articles (1 to 6) contained in it were substituted for the 
original by the Act of 1894. 

Arficle /.—(i) The Governor General in Council may, by noti¬ 
fication, declare what persons or classes of persons shall be enrolled 
only, or be both enrolled and attested, respectively. 

(2) A person shall be deemed to be enrolled under these Articles 
when his name has, with his consent, been entered in the prescribed 
manner on the list of a corps or department of Her Majesty’s Indian 
Forces. 

(3) Subject to the provisions of this Article with respect to re¬ 
cruits, every person to be attested under these Articles shall be taken 
before the prescribed civil or military officer, and that officer shall 
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read and explain to him, or cause to be read and explained to him 
in his presence, the questions set forth in the prescribed form of 
attestation and such other matters (if any) as may be prescribed; 
and, after having cautioned him that, if he makes a false answer to 
any question set forth in the attestation form, he will be liable to be 
punished as provided by these Articles, shall record the answer to 
each question, and shall, if he is satisfied that the person fully under¬ 
stands the questions and that the answer has been correctly re¬ 
corded opposite each question, and if he perceives no impediment, 
administer to the person an affirmation or oath in the prescribed 
form. 

(4) The form of affirmation or oath prescribed under this article 
shall contain a promise that the person to be attested will be faithful 
to Her Majesty, Her heirs and successors, and that he will serve in 
Her Majesty's Indian Forces and go wherever he is ordered by land 
or sea, and that he will obey all commands of any officer set over 
him, even to the peril of his life. 

(5) When a recruit is reported fit for duty, an affirmation or oath 
in the same form shall be administered to him in’ the prescribed 
manner by the commanding officer in front of the corps or such 
portion thereof or such members of the department as shall be 
present. 

(6) After administering the affirmation or oath, the officer shall 
authenticate the attestation paper by his signature, and the person 
shall then be deemed to have been attested. 

(7) Subject to any rules which may be prescribed, the Com- 
mander-in-Chief in India, or the general officer of the Command, 
may direct that any persons to whom these Articles apply as attested 
persons, shall, for the purposes of these Articles, be deemed to be 
enrolled, and that any persons to whom these Articles apply as en¬ 
rolled persons, shall, for the purposes of these Articles, be deemed 
to be attested. 

As to irregularities in enrolment or attestation, see the Unattested Sepoys 
Act, 1875 (V 1875,), post . 

The notification issued under this article—No. 568, dated the 31st May, 
1895, Gazette of India , 1895, Pb. I, p. 490—, as amended by subsequent noti¬ 
fications, is as follows :— 

I.—In exercise of the powers conferred by article 1, clause (1), of the 
Indian Articles of War (Act V of 1869), as amended by Act XII of 1894, the 
Governor General in Coimcil is pleased to declare that the following classes 
of persons shall respectively be * ‘both enrolled and attested” and “attested 
only,” viz . :-r 
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Persons to be both enrolled, and attested. 


% 


Hospital assistants. 

Hospital attendants of the Army Hos¬ 
pital Corps. 

Warrant officers. 

Soldiers. 

Native drivers of Horse, Field and 
Mountain Batteries. 

Native drivers of corps of Sappers and 
Miners. 

Attendants on Army Transport mules 
attached to Native Cavalry Regi¬ 
ments for grass duty. 

Bullock-drivers and mahouts of Heavy 
Batteries. 

Salutries of all Mountain and Heavy 
Batteries. 

Shoeing-Smiths of British and Native 
Mountain Batteries. 

Muleteers of Mountain Batteries. 

Fort armament lascars. 

Store lascars of Artillery. 

Lasoars employed in arsenals and 
depots. 

Lascars of the Corps of Sub-marine 
Mining Lascars. 

Men of the Army Bearer Corps. 


Personnel of 
the Trans- 
port Estab 
lishment. 


Writers. 

Compounders. 


(«) Men of j the driver 
establishment and 
native supervising 
staff of mule, pony 
bullock, elephant, 
donkey !and camel 
transport (including 
silladar camel cadres, 
but excluding corps 
composed of the spe¬ 
cial grantees of land 
on the Chenab Canal). 

( b) Gun-porters in 
Assam. 

(c) Shoeing smiths and 
artificers (namely, 
blacksmiths, saddlers, 
palan-makers, carpen¬ 
ters, hammermen and 
bellowsmen). 

(d) Cooks and bliistis of 
silladar camel cadres. 

(e) Syces (except such 
as are paid by the 
supervising staff out 
of their pony allow¬ 
ance). 

(/) Transport veteri¬ 
nary dafadars. 

(g) Clerks with trans¬ 
port units. 


Persons to be enrolled only . 


Guides of the Bombay Guide Corps. 

Lascars employed in Ordnance fac¬ 
tories. 

Artificers employed in arsenals, depots 
and factories, 

Bullock-drivers of Horse and Field 
Batteries. 

Shoeing-smitha or nalbands of other 
than British and Naitive Mountain 
Batteries. 

Tent lascars serving with Batteries of 
Artillery, Regiments of British and 
Native Cavalry and Infantry, and 
Corps of Sappers and Miners. 

Smiths, saddlers, mochies, filemen, 
firemen, and hammermen serving 
with Batteries of Artillery. 


Smiths, filemen, firemen and hammer¬ 
men serving with the Bengal Sap¬ 
pers and Miners. 

Smiths and hammermen serving with 
Madras (Native) Cavalry. 

Syces of British Cavalry and Artillery 
and Madras (Native) Cavalry. 
Pakhalis and Bbistis. 

Packers. 

Sikligars. 

Cutlers. 

Tinsmiths. 

Carpenters. 

Personnel of [ Sarwans of camels fur- 
the Trans- J nished by special 
port Estab-*| grantees of land on 
lishment. (. the Chenab Canal. 


II.—In exercise of the power conferred by article 190 of the Indian 
Articles of War, and with reference to Part II, Article I, clauses (2) and (3) of 
the same Articles, the Governor General in Council is pleased to make the 
following rules, namely : — 

(1) Enrolment shall be affected by entering the name of the person con¬ 
senting to be enrolled in a Long Roll to be maintained in every Corps and 
Department of Her Majesty’s Indian Forces for this purpose, 

(2) The officer before whom a person to be attested shall be taken, shall be 
the Commanding Officer of the Corps or Department in which such person, 
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ia about to be enrolled, as defined by the said Articles of War, or some Magis¬ 
trate. 

(3) The forms of attestation to be used are hereto annexed. 

FORMS OF ATTESTATION. 

Attestation document for— 

Soldiers. 

Salutries of Mountain Batteries. 

Shoeing-smiths of Native Mountain Batteries. 

Native drivers of Horse, Field and Mountain Batteries. 

Bullock-drivers and mahouts of Heavy Batteries. 

Attestation. 

No. Name Corps 

enrolled at on the 

with effect from 

Questions to be put to the recruit before attestation . 

1. What is your name?.I. 

2. What is your father’s name?.2. 

3. What is your village, pergunnah f 

and district? - | . 

4. What is your age ?.4.years. 

You are hereby warned that , if after attestation it is found that you have 

given a wilfully false answer to any of the following questions , you will be 
liable to a punishment of such imprisonment as a court-martial may 
think fit to award. 

5. What is your caste ?.5. 

6. Have you ever been sentenced to 6. 

imprisonment by the civil power ? 

7. Do you now belong to Her (His) 7... 

Majesty’s Indian Forces, or to the 

Indian Reserve? If so, to what 
corps ? 

*8. Have you ever served in Her (His) 8. 

Majesty’s Indian Forces, or in the 
Indian Reserve ? If so, state 
which and cause of discharge. 

9. Have you ever been discharged 9.. 

from any part of Her (His) 

Majesty’s Indian Forces by court- 
martial ? 

10 Have you truly stated the 10. 

whole, if any, of your previous 
service ? 


* If so, the recruit is to be asked the particulars of his former service, 
and to produce, if possible, his parchment Certificate of Discharge and Certi¬ 
ficate of Character, which should be returned to him conspicuously endorsed 
in red ink as follows, viz. —(Name) , re-enlisted in the on the 
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11. Are you willing to serve upon 11.............. 

the following conditions in the 

(а) For general service/ whether within the territories under the Indian 
Government or beyond them. In time of peace, after having served for three 
years, on making application for your discharge through the Commanding 
Officer of your company (troop or battery), it will be granted to you in two 
months from the date of application, provided it does not cause the vacancies in 
the company (troop or battery) to exceed ten, in which case you must remain 
until that objection be removed or waived by competent authority; but in 
time of war you have no claim to a discharge, and you must remain and 
do your duty until the necessity of retaining you in the service shall cease. 
In the event of your re-enlisting, you have no claim to reckon your pre¬ 
vious service to discharge. 

If you have enlisted as a sepoy musician, trumpeter, drummer, fifer, 
bugler, artificer, armourer, mochi or engine-driver, or shall hereafter elect 
to serve in any ot the above classes, you shall be liable to be held to serve 
for ten years, unless, by transfer to the ranks or otherwise, you become 
entitled to claim your discharge under the regulations. 

If you have enlisted in a regiment— 

(i) in the Madras or Bombay Command as a tailor, or 

(ii) in the Madras Command as an army schoolmaster, farrier lmvjldar, 
shoeing-smith or artificer, 

or shall hereafter elect to serve in, or shall hereafter be promoted to, any 
of the classes aforesaid, you shall be liable to serve for five years from the 
date on which (having previously obtained the necessary qualifications) you 
shall have entered on any of the duties above referred to. 

(б) If you are enlisted for one battalion of a regiment of infantry or group 
of linked battalions, you are liable to serve in any other of the battalions 
which may at any time be linked with the battalion with which you are 
serving, and will be transferred thereto, if required, whenever the Govern¬ 
ment of India may consider it necessary. 

sepoy 

(c) If you are enlisted as a sow ar /yard orderly, + you are liable to be 
private 

transferred for temporary duty in general and field hospitals whenever your 
service may be required and for such periods as may be thought necessary. 

(<2) If you are enlisted for the artillery, you will be liable to be posted 
or transferred to any battery within the group for which you may enlist, as 
circumstances may require. 

(e) If you are enlisted for the 21st Regiment of Bombay Infantry, you are 
liable to serve at sea upon such ship or vessel as may be ordered by superior 
authority, 

I, , do solemnly declare that the above answers 

made by me to the above questions are true, and that I am willing to fulfil the 

engagements made. . 

Signature”'of recruit . _ Signature of witness. 

* Not applicable to the Malwa and Mewar Bhil Corps. 

f Not applicable to sepoy ward orderlies pf the three Corps of Sappers 
and Miners. 
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Oath to be to fan ly recrtiit on attestation. 

•r do * that X will be 

faithful and bear true allegiance to Her (His) Majesty. Her (His) Heirs and 
successors, and that 1 will, as in duty bound, honestly and faithfully serve in 
Her (His) Majesty’s Indian Forces and go wherever I may be ordered, by land 
or sea, and that I will observe and obey all commands of any officer set over 
me, even to the peril of any life. 

Signature of recruit . Signature of witness. 

Certificate of Magistrate or Attesting Officer. 

The recruit above named was cautioned by me that, if he made any false 
answer to any of the above questions, he would be liable to be punished as 
provided by the Indian Articles of War. 

The above questions were then read to the recruit in my presence. 

I have taken cftre that he understands each question, and that his answer 
to each question has been duly entered as replied to, and the said recruit 
has made and signed .the declaration and oath before me at on this 

day of , 

Signature . 

It is hardly necessary to set forth the remaining forms, of which the 
following is a list :— 

Attestation document for Third Class Hospital Assistant. 

,, ,, ,, Recruit for Army Hospital Corps. 

,, ,, ,, Muleteer of Mountain Battery. 

,, ,, ,, Fort Armament Lascar or Store Lascar of Artil¬ 

lery. 

,, ,, ,, Lascar of Ordnance Department. 

,, ,, ,, Lascar of Corps of Submarine Mining Lascars. 

,, ,, ,, Recruit for establishment of Supply and 

Transport Corps or for establishment of 
attendants of Army Transport mules attach¬ 
ed to native cavalry regiments for grass duty. 

,, ,, ,, Recruit for establishment employed at Medical 

Stores Department. 

,, ,, ,, Recruit for Army Bearer Corps. 

Sub-article (2) provides that the name of a person to be enrolled must be 
entered on the list of some corps or department of His Majesty’s Indian Forces. 
In the case, therefore, of a British corps to which natives to be subjected to 
Indian military law are attached, a special list should be maintained, and on it 
any such natives should be enrolled as belonging to some corps or department 
of the Indian Forces. 

It is at first sight difficult to reconcile sub-articles (3) and (5). It would 
seem that a recruit^ i. e ., a person who proposes to engage as a combatant, must 
always be attested as well as enrolled, that his attestation is, under sub-article 
(5), to be deferred until he has been reported fit for duty, and that then the 
affirmation or oath is to be administered to him by the commanding officer in 
front of the corps or department concerned. But there are persons other than 
aspiring combatants— e.g ., hospital assistants—whose attestation as well as en¬ 
rolment may be deemed necessary. In the case of such a person there should 


Solemnly affirm- 
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-if a Sikh, swear. 
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apparently be no interval between enrolment and attestation ; the affirmation 
or oath may, under eub-article (3) y be administered to him by the “ prescribed 
military or civil officer,” i.e ., by either the commanding officer or a magistrate, 
and then the presence of his comrades during the ceremony is not reqiiisite. It 
will be observed that the clause mentions “ departments” as well as “ corps” ; 
but the reference, where recruits are concerned, is not understood. A depart¬ 
ment is for non-combatants, whereas a recruit must, as a combatant, belong to 
a corps. 

In the the matter of engagement for service, the articles evidently recog¬ 
nise, and were probably meant to recognise, only two classes of native soldiers 
and followers, viz., those enrolled and those both enrolled and attested, the 
intention being that the additional requirement of attestation should be 
reserved for combatants and the better class of non-combatants. Brit as to this 
see the note to art. 4 below. 

As all persons to whom these articles apply, must have been enrolled at 
least, if not attested as well, the words in sub-article (7) “that any persons to 
whom these Articles apply as attested persons shall, for the purposes of these 
Articles, be deemed to be enrolled, and” seem unnecessary, and ought perhaps 
to have been omitted. There is only one article which applies to persons “ sub¬ 
ject to these Articles as enrolled persons,” and that is art. 4 (2), in so far as it 
refers to unattested recruits ; and the only articles which apply to “attested” 
persons, are arts. 4 (2), 5 and 6. No use has been made of this provision, and it is 
not clear what use could be made of it. It may be that the object was to allow 
of a man, who has been enrolled only when he ought to have been attested also, 
being declared to belong to the class in which it was intended to employ him ; 
for in the Statement of Objects and Reasons accompanying the amending Bill 
which became Act XII of 1894, it is explained that “ it is apprehended that the 
distinction between attestation and enrolment has not been always attended to, 
and that persons may thus have been attested who ought to have been enrolled, 
and mce versd.” Since it was proposed to introduce amendments making “certain 
substantial distinctions between attested and enrolled persons,” it was “thought 
well to empower the Commander-in-Chief in India and General Officers Com¬ 
manding the Forces in the four Commands, subject to any rules which might be 
prescribed by the Governor General in Council, to direct that any persons who 
might have been attested under the old law should be deemed to he enrolled 
under the new law, and vice versa.” 

Article 2 .—(/) Subject to the provisions of the Army Act, the 
Governor General in Council may, by notification, direct that persons 
of any class subject to these Articles shall, for any of the purposes 
of these Articles, be deemed to be Native officers, warrant officers 
or non-commissioned officers ; and, 

(j?) Subject as aforesaid, any prescribed authority may issue an 
order giving a like direction with respect to any such person. 

(j) Any notification or order issued under this article may be 
cancelled by the authority issuing the same; and, 

(4) Subject as aforesaid, any person of the said classes with 
respect to whom no such notification or order is in force shall, so 
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far as may be, be deemed for all the purposes of these Articles to 
be of a rank inferior to that of a non-commissioned officer. 

(5) Sh >uld any question arise as to the rank of any other person 
subject to these Articles, or as to whether any such person is above 
or below a specified rank, the decision of the Governor General in 
Council thereon shall be conclusive. 

(6) Every person subject to these Articles shall, for the purposes 
thereof, be deemed to be under the commanding officer of the corps 
or department (if any) to which he is attached, and, if not attached 
to any corps or department, under any officer who may for the time 
being be named as his commanding officer by the general or other 
officer commanding the force with which such person may for the 
time being be serving, or of any other prescribed officer,’ or, ifj no 
such officer is named or prescribed, under the said general or other 
officer commanding : 

Provided that a general or other officer commanding shall 
not place any person under an officer of official rank inferior 
to that of such person, if there is present at the place where 
such person is any officer of higher rank under whom he can be 
placed. 

The first four sub-articles empower certain authorities to confer, for the 
purposes of any provision of Indian military law, upon servants and followers 
subject thereto a status higher than that of a soldier. In this they follow s. 
175 (8) of the Army Aot (44 & 45 Viet., e. 58), which renders amenable to 
English military law as officers persons accompanying a force on active service 
and holding from the commanding officer passes entitling them to be treated 
on the footing of officers. Owing, however, to the great diversities of posi¬ 
tion among the numerous persons attached to an army in this country for 
the purposes of the furnishing of supplies, the performance of clerical work, 
(especially in connection with the postal and telegraph services), private trade, 
and so forth, provision is here made for the bestowal of the status of a warrant 
or non-commissioned officer, as well as of that of an officer. 

Under sub-article (1) it has been declared that Veterinary Dafadars, Naiks 
and Lance Naiks of the Army Transport Establishments, and Jemadars and 
Dafadars of provisionally organised Mule Corps are to be deemed to be non¬ 
commissioned officers, provided that they shall not be entitled to any command 
except over persons serving (like themselves) with the Supjdy and Transport 
Corps. See Gazette of India , 1903, Pt. I, p. 369. 

As to the authority prescribed under sub-article (2), see r. 164 of the 
Rules of Procedure (Native Army), post. 

Sub-article (5) seems to have been introduced with reference to those 
articles which apply, for instance, to persons “ below the rank of warrant 
officer” or “ below the rank of non-commissioned officer.” 

S. 71 of the Army Act (44 & 45 Viet., c. 58), expressly declares that His 
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Majesty has absolute power to regulate the command of officers of the regular 
forces (which include the Indian forces—see s. 190) over such forces or the 
auxiliary forces. 

Article j. —(/) Every Native officer shall be liable to dismissal 
from the service by the sentence of a general court-martial, and to 
dismissal or discharge by order of the Governor General in Council, 
or of the Commander-in-Chief in India, or of the general officer of 
the Command to which he belongs. 

( 2 ) A Native officer dismissed under these Articles shall forfeit 
all claim to pension. 

The distinction between dismissal and discharge is that the former does, 
while the latter does not, connote culpability. Hence article (2) is limited 
to cases of dismissal. 

A sentence of transportation or of rigorous imprisonment for more than 
than three months involves dismissal—see art. 155. See also Pt. I, ch. I, 
§§ 11 and 14 (1). 

Article 4 .—(/ Every person subject to these Articles, other than 
a Native officer, shall be liable to— 

(a) dismissal from the service by the sentence of any court- 
martial empowered to try him, and 

(b) dismissal or discharge from the service, by order of the 

Governor General in Council, or of the Commander-in- 
Chief in India, or of the general officer of the Command 
to which he belongs, or of the officer commanding the 
division or district in which he is serving, or, if he 
belongs to a force not attached to a command, by order 
of the officer commanding such force : 

Provided that, if he is dismissed or discharged by order of an 
officer not subject to the authority of the Governor General in 
Council or of the Commander-in-Chief in India, such dismissal or 
discharge shall not take effect until it has been approved by the 
Governor General in Council or by the Commander-in-Chief in 
India, or, if he belongs to a command but is serving with a force 
not attached to a command, by the general officer of the command 
to which he belongs. 

(2) Unattested recruits who, in the opinion of their commanding 
officer, are not likely to make good soldiers, and persons attested 
under these Articles who are serving in a cavalry corps and who 
have, in the opinion of their commanding officer, failed to become 
good riders, shall be liable to discharge from the service by order 
of the commanding officer of the corps or department to which 
they may belong: 




Provided that, in the case of persons attested under these Articles, 
their liability shall cease on the completion of their third year of 


service. 

(3) Every person so dismissed shall forfeit all claim to pension. 

The proviso to sub-article (1) was added by Act IX-of 1901, and was 
intended for the protection of persons serving, for example, in China under 
officers totally unacquainted with the Indian. Army and the nativo of 
India. Sub-article (2) was inserted by Act I of 1900, and the result of the 
addition is curious. Under it a would-be combatant may, prior to attestation 
—and even after attestation in the case of a cavalry corps, be dismissed by 
the commanding officer immediately concerned. But the dismissal of such an 
inferior person as, for example, a regimental bhisti, for whom enrolment only 
is prescribed, requires the sentence of a court-martial or the order of one of 
the higher authorities mentioned in sub-article (1) (b). This, of course, 
cannot have been intended. 

Article —(/) Every attested person of or below the rank of 
non-commissioned officer who has been dismissed or discharg¬ 
ed from the service, and who subsequently re-enters the service 
without at the time stating the fact of his dismissal or dis¬ 
charge, or showing his certificate of dismissal or discharge, may 
be dismissed the service by the officer commanding the corps or 
department with which he is serving ; and 

(2) Every attested person of or below the rank of non-commis¬ 
sioned officer who is discovered to have made a wilfully false answer 
to any question set forth in the attestation paper which has been put 
to him by, or by direction of, the officer before whom he appears 
for the purpose of being attested, shall, on conviction by court- 
martial, be liable to suffer imprisonment (with hard labour and 
with or without solitary confinement) or such less punishment as is 
in these Articles mentioned. 

The provisions of sub-article (1) ought surely to have been extended to 
unattested recruits and enrolled persons generally, who have now to be dealt 
with under art. 4, and can be tried if at all, only under art 70. For other 
cases in which courts-martial are dispensed with, see arts. 104 to 166. 

It will be observed that only imprisonment with hard labour is mentioned 
in sub-article (2), whereas every other penal clause prescribing imprisonment 
_ 8ee ar t8. 24, 57, 76, 82, 85A, 95, 130, 132, and 166—-refers either to im¬ 
prisonment with or without hard labour or simply to imprisonment, which 
means _see s. 2 (18) of the General Clauses Act, 1868 (I of 1868) as super¬ 
seded and replaced by s. 3 (26) of the General Clauses Act, 1897 (X of 1897) 
_imprisonment of either description. The variation cannot have been in¬ 
tended, for it is wholly immaterial ; since imprisonment without hard labour, 
being a “ less punishment” and “in these Articles mentioned,” may be 
awarded under the concluding words. 

The sub-article is, like arts. 70 and 132 below, peculiar in that it omits to 
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specify any limit for the term of imprisonment awardable. The only limit, 
therefore, is that which is fixed in the case of the particular class of court- 
martial trying the offender by art. 76, 82, 85A, 92, or 95, as the case may be. 

Article 6 .—Every attested person who is dismissed or discharged 
from the service shall be furnished by his commanding officer with 
a certificate, in the English language and in the mother-tongue of 
such person (when his mother-tongue is not English), setting forth— 

(a) the authority dimissing or discharging him ; 

(b) the cause of his dismissal or discharge ; and 

(c) the full period of his service in the army. 

This article also ought to have been extended to the case of enrolled 


persons. 


Title II. 

Military Offences. 


Chapter I. 

Crimes punishable with death or transportation. 



Article 7.—Any person subject to these Articles— 
who begins, excites, causes or joins in any mutiny or sedition ; or 
who, being present at any mutiny or sedition, does not use his 
utmost endeavours to suppress the same, or 

who, knowing or having reason to believe in the existence of 
any mutiny or sedition, or of any conspiracy against the State, 
does not, without delay, give information thereof to his com¬ 
manding or other superior officer or 

For the completion of this and each of the following articles (8 to 23), and 
for the penalties provided in connection therewith, see art. 24. 

The words “ in any regiment, corps, detachment or guard”, which occurred 
after the words “ joins in any mutiny or sedition ” in the original article, were 
repealed by Act XII of 1894 and have been omitted. The words “ or who, 

knowing.State” were substituted for the original words, of which they 

are an amplification, by the same Act. 

“ Mutiny ” may be defined as collective insubordination or a combination 
of two or more persons to resist, or induce others to resist, lawful military 
authority. There must be, as in the case of rioting—see Pt. I, oh. II, §§ 5, 6, 
ante >—a common object and concerted action. The offence is obviously 
much more serious than that of ordinary insubordination by an individual, 
which is dealt with in art. 37. In framing a charge of mutiny the specific 
acts or acts which are alleged to have constituted the offence, should, of course, 
be stated. The submission of a combined complaint may be mutinous—see 
art. 167 . 
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For the meaning of “ sedition ” see s. 124 A of the Indian Penal Code (Act 
XLV of 1860, as amended by Act IV of 1898). The offence is there said 
to be committed by any one who, 11 by words, either spoken or written, or by 
visible representation, or otherwise, brings or attempts to bring into hatred or 
contempt, or excites or attempts to excite disaffection towards,|Her (His) Majes¬ 
ty or the Government established by law in British India. ” It is explained at 
the same time that the expression “disaffection” includes disloyalty and all 
feelings of enmity; also that the making of comments expressing disapprobation 
of the measures of the Government with a view to obtain their alteration by 
lawful means, or of the administration or other action of the Government, 
without exciting or attempting to excite hatred, contempt or disaffection, 
does not amount to sedition. Disaffection is excited—see the judgment of 
Petheram, C. J., in Queen-Empress v. Jogendra Chunder Bose (1891). I. L. R., 
19 Cal. 35—when a disposition not to obey the lawful authority of the 
Government in induced ; and it is just this disposition not to obey that 
changes “ disapprobation ” (which is perfectly consistent with a disposition 
to obey) into disaffection. It must not, however, be implied that a military 
man is at perfect liberty to indulge in such comments so long as he stops short 
of crossing^the line which separates them from sedition. He might remain 
well on the right side and yet do what a court-martial would regard as “ pre¬ 
judicial to good order and military discipline” — see art. 70. 

In many cases it must be extremely difficult to say whether a person found 
in the company of mutineers or sedition-mongers had actually joined in the 
mutiny or sedition. To meet the case of such a person the law here declares 
him to be as guilty as his companions, unless he used his utmost endeavours 
(». e., such endeavours as might reasonably and fairly be expected of a person 
situated as lie was) in support of law and order. 

It appears that each one of a body of men refusing, for example, to march 
when duly ordered to do so would be guilty of mutiny, unless he could show 
that he disobeyed under compulsion. 

As to joint trials in cases of mutiny, see r. 21 of the Rules of Procedure 
(Native Army), post. 

Article 8 .—Who uses or attempts to use criminal force to, or 
commits an assault on, his superior officer, whether on or off duty, 
knowing or having reason to believe him to be such :—or 

The words “knowing or having reason to believe him to be such” were 
substituted for the words “under any circumstances in which the superior 
officer is distinguishable as such in any manner” by the amending Act of 1894. 

S. 349 of the Indian Penal Code (Act XLV of 1860) defines “force s. 350 
then declares that force becomes “criminal force” when it is used (1) inten¬ 
tionally, (2) to any person, (3) without that person’s consent, and (4) with the 
object either of committing an offence or of causing injury, fear or annoyance 
to the person to whom the force is used ; and s. 351 defines an “assault” as a 
gesture or preparation made by a person who intends or knows that it is likely 
that some person present will apprehend therefrom that he is about to use 
criminal force. These sections are very elaborate and should themselves be 
referred to. They will be found among the extracts from the Indian Penal 
Code, ante .. 
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As to what constitutes an “attempt” see s. 511 of the Indian Penal Code, 
ante . 

The expression “superior officer” includes warrant and non-commissioned 
officers—see clause (e) (7h A superior officer in mufti may be the subject of 
an offence under this article ; and in such a case it will depend on all the cir¬ 
cumstances, judged of course from a military standpoint, whether the 
court-martial should, or should not, hold that the offender had the necessary 
knowledge or reason to believe. 

Disobedience. Article g. — Who disobeys the lawful command of his superior 

officer;—or 

The “la wful command” must be specific; it must be justified by military, as 
well as by civil, law and usage ; it must relate to military duty ; and it must be 
capable of execution by the person to whom it is addressed. Whether these 
requirements are met in any given case is a question of fact, to be decided by 
the military knowledge and experience of the members of the court-martial. 
Unlike s. 9 (1) of the Aimy Act, this article does not render it necessary that 
the command should be given personally : it may be given through a third 
person, provided that his authority to convey it may reasonably be inferred. 

Disobedience implies volition ; and, therefore, mere neglect to carry out 
an order, due to misapprehension or forgetfulness, would not constitute an 
offence under this article. Moreover, nothing is an offence which is done by 
accident or misfortune, and without any criminal intention or knowledge, in 
the doing of a lawful act in a lawful manner, by lawful means and with due 
care and caution—see s. 80 of the Indian Penal Code (Act XLV of 1860), 
ante. 

As to the infringement of garrison and general orders, see art. 70. 

As to the risk of obeying an illegal order, see Pt. I, ch, I, § 14(5) , ante . 

Desertion. Article jo ,—Who deserts or attempts to desert the service or 

This| article was substituted for the original one by the Act of 1894. 

Desertion must be distinguished from absence without or beyond leave, as 
to which see art. 30 ; and the difference lies in the intention of the offender. 
In the latter case, he intends to return. In the former ordinarily he intends 
never to return ; but he may be guilty even when he means to return, 
if his object is to shirk some important military service. And a man may be a 
deserter although he re-enlists—see art. 11- and although in the first instance 
his absence was authorised, as, for example, when he has been allowed 
furlough and subsequently makes up his mind to abandon altogether the 
animus revertendi. Nor will the fact of surrender prove that the absentee 
intended to return ; for he may have surrendered merely because he found 
escape impossible. The intention must, of course, be inferred from the 
surrounding facts and circumstances of each case, and neither length of 
absence nor the distance to which the absentee has removed himself is, per se y 
sufficient to establish the offence. 

As to attempts, see s. 511 of the Indian Penal Code (Act XLV of 1860), 
ante . 

Desertion is also distinguishable from the offence dealt with in art. 11, q. v . 

As to the appointment of a court of enquiry into unauthorised absence, 
see art. 162 ; as to the disposal of the property of a deserter, see arts. 176 - 
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178 ; and as to the arrest of deserters, see art. 185 and also a. 54 of the Code 
of Criminal Procedure, 1898 (Act V of 1898). 

Article //.—Who, without having first obtained a regular dis¬ 
charge from the corps or department to which he belongs, enlists or 
enrols himself in any other corps or department;—or 

This article was substituted for the original one by the Act of 1894. 

Primd facie , a person who leaves one corps or department and re-enliats 
in another, does not intend to quit His Majesty’s service and is, therefore, 
not a deserter ; but he may be held to be one, if his object was to avoid a 
particular obligation— e.g. t service abroad—or where it appears that he at 
first intended to desert altogether but changed his mind. When a soldier 
wishes to leave one corps or department for another, his proper course is to 
apply for a transfer. ^ 

Article 12.— Who, being a sentry in time of war or alarm, or over 
any State-prisoner, treasure, magazine or dockyard, sleeps upon his 
post, or quits it without being regularly relieved, or without leave or 

As to a sentry sleeping on his post in time of peace, see art. 50. 

A sentinel’s “post” means the spot where he is left to the observance of 
his duties by the officer or non-commissioned officer posting him, or any 
limits specially pointed out as his walk. It is, however, not necessary that 
he should be regularly or formally so posted, and he will be liable if, beiDg 
one of a guard or body furnishing the sentry for the post, he has under¬ 
taken the duty of sentinel. 

As to state-prisoners, see the enactments referred to in Pt. I, ch. II, § 3, 
ante . 

As to the words “without being regularly relieved or without leave,” see 
note to art, 18. 

Article 73-—Who, being a sentry, or on guard, plunders or 
wilfully destroys or injures any property placed under his charge, 
or under charge of his guard ;—or 

Article 14 .—Who shamefully abandons or delivers up any 
garrison, fortress, post or guard committed to his charge, or which 
it is his duty to defend ;—or 

Only the person in charge, and not his subordinate, can be convicted under 
this article. The surrender of a place by an officer charged with its defence 
can be justified by nothing short of the utmost necessity, and, in the absence 
of anything to indicate such necessity, the “shameful” character of the 
abandonment should, no doubt, be presumed on the principle whioh will be 
enunciated in connection with art. 15 below. 

The word “ post ” here includes any point or position, whether fortified or 
not, which a detachment may be ordered to hold ; and the abandonment of a 
post would also include the raising of a siege, if there were nothing to justify 
such a step. 

Article /y.—Who treacherously makes known the watchword to 
19 
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any person not entitled to receive it according to the rules and 
discipline for war;—or 

“ Watchword ” includes parole, countersign, and pass-word. The ingre¬ 
dient of treachery in the case here provided for almost “goes without saying 
and a court may presume the existence of any fact which it thinks likely 
to have happened, regard being had to the common course of natural events 
and human conduct—see s. 114 of tbe Indian Evidence Act, 1872 (I of 1872), 
post. 

Article 16. —Who directly or indirectly holds correspondence 
with, or communicates intelligence to, the enemy or any person in 
arms against the State, or who, coming to the knowledge of any 
such correspondence or communication, omits to discover it imme¬ 
diately to his commanding or other superior officer;—or 

Article iy. —Who directly or indirectly assists or relieves with 
money, victuals or ammunition, or knowingly harbours or protects 
any enemy or person in arms against the State -or 

Article 18. —Who, without proper authority, releases any State- 
prisoner, enemy or person taken in arms against the State, placed 
under his charge, or who negligently suffers any such prisoner, 
enemy or person to escape ;—or 

The words “ without proper authority” are of the nature of an exception, 
being equivalent to “unless (or except) with proper authority.” It is submit¬ 
ted, therefore, that s. 105 of the Indian Evidence Act, 1872 (I of 1872), post , 
applies, and that, while the prosecution must, in the charge, aver the absence 
of proper authority, it is not for it to attempt the difficult task of proving a 
negative. In other words, unless and until the accused proves that he had 
proper authority, the court-martial may assume that he acted without it. 
The same may be said of similar phrases, such as “ without leave,” “ without 
sufficient cause.” etc. On the other hand, it must be admitted that an 
argument to the contrary might be based on the circumstance that, in some 
cases of the kind indicated, the legislature has been careful expressly to declare 
that the onus probandi rests upon the defence. For example, s. 44 (1) of the 
Code of Criminal Procedure, 1898 (Art V of 1898), declares that any one aware 
of certain facts “ shall, in the absence of reasonable excuse, the burden of 
proving which shall lie upon the person so aivare t forthwith give information ” 
to the authorities. 

As to State-prisoners, see the enactments referred to in Pt. 1, ch. II, 

§ 3, ante . 

“ Negligence” may be defined as “ the omission to do 'something which 
a reasonable man, guided upon those considerations which ordinarily regulate 
the conduct of human affairs, would do, or doing something which a prudent 
and reasonable man would not do ” — Blyth v. Birmingham Waterworks (1856), 

II Exch., at p. 784, per Baron Alderson ; or “doing some act which a person 
of ordinary care and skill would not do under the circumstances ”—Bridges v. 

Worth London Bailway (1874), L, R., 7 H. L., at p. 198, It is distinguishable 
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rashness ” in that the latter connotes the doing of something that 
ought not to have been done by a person who knows the danger of what he 
is doing, but acts despite of that knowledge. The “ rash ” man “ runs a risk 
of which he is conscious : but ho thinks that the mischief will probably be 
averted in the given instance”—Austin’s Jurisprudence ., Lect. XX, at p. 441. 
The least amount of knowledge as to the likelihood, of dangerous consequences 
will convert a negligent act into a rash one. Again, negligence is not the 
same thing as accident, or the unforeseen consequences, which it is neither the 
duty of, nor is it possible for, the person concerned to foresee or guard against. 

Article ig. —Who, in presence of an enemy or of any persons 
in arms against whom it is his duty to act, shamefully casts away 
his arms or ammunition, or intentionally uses words or any other 
means to induce any officer or soldier to abstain from acting against 
the enemy, or to discourage such officer or soldier from acting 
against the enemy, or who otherwise misbehaves ;~ror 

As to the expression ‘‘shamefully,” see the notes to arts 14 and 15. As to 
the meaning of the'word “ soldier” in this article, see the note to the defini¬ 
tion in clause (e) (8) above. 

Article 20. —Who, in time of action, without authority, leaves his 
commanding officer, or his post or colours or party, to go in search 
of plunder ;—or 

As to the words “without authority,” see the first note to art. 18 ; and, 
as to the meaning of “post,” see the notes to arts. 12 and 14. 

“Plunder” or “pillage” may be authorised or unauthorised. The former 
is an extreme mode of laying contributions on individuals, and the authorised 
pillager acts under the orders of his commander, the supplies obtained by him 
going to the support of others as well as himself. The latter is mere robbery. 
Regard being had to the reference to “action,” this article is obviously appli¬ 
cable only on active service. As to plundering in time of peace, see art. 42. 

Article 21.— Who, in time of war quits his guard, picquet, party 
or patrol, without being regularly relieved or without leave ;—or 

As to the concluding words, see, again, the first note to art. 18. 

Article 22,— Who, in time of war, or during any military operation, 
uses criminal force to, or commits an assault on, any person bringing 
provisions or other necessaries to the camp or quarters of any of 
Her Majesty’s forces, 

or forces a safeguard, or, without authority, breaks into any house 
or other place for plunder; or plunders, injures or destroys any 
field, garden or other property of any kind ;—or 

As to “criminal force” and “assault,” see the second note to art. 8. 

A “safeguard” is a party or guard posted by a commanding officer for the 
purpose of protecting property or persons against the operations of his own 
troops. To force such a guard is regarded as a military offence of the gravest 
character. A single sentinel posted from it is still part of it, and it is as 


§L 


Misbehaviour 
in presence of 
of enemy. 


Seeking 
plunder during 
action. 


Quitting gi 
in time of y 


uard 

war 


Assaulting 

{ >ersons bring- 
ng provisions. 


INDIAN ARTICLES OF WAR. 



Causing false 
alarm in time 
of war. 


Punishment. 


criminal to force him by breaking into the property under his special care as 
it is to force the whole guard. To “force” is to disregard or disobey 

As to “plunder,” see the second note to art. 20. 

Article 23. —Who, in time of war or during any military 
operation, intentionally occasions a false alarm in action, camp, 
garrison or quarters, or spreads reports by words or by letters 
calculated to create alarm or despondency ; 

Intention must be inferred from the circumstances, and presumably every 
one intends the natural consequences of any act which he does voluntarily. 
A person is said to cause an effect “voluntarily” when he causes it by means 
whereby he intended to cause it, or by means which, at the time of employing 
them, he knew or had reason to believe to be likely to cause it—see 8. 39 of 
the Indian Penal Code (Act XLV of I860), ante. And a person is said to 
have “reason to believe” a thing, if ho has sufficient cause to believe it, but 
not otherwise—see s, 26, ibid. 

The expression “letter” clearly refers to writing, and should perhaps—see 
s. 3 (58) of the General Clauses Act 1897 (V of 1897) and Pt. I, oh. VI, § 11, 
ante —be construed as including printing, etc., and every mode of representing 
or reproducing words in a visible form. But the definition in the General 
Clauses Act, 1898, alluded to does not expressly apply in the case of any Act 
passed, like the Indian Articles of War, before 1887. * On general principles, 

- however, the construction above suggested would seem to be reasonable. 

As to causing false alarm in time of peace, see art. 46. 

Article 24. —Shall, on conviction, suffer death, or transportation 
for life or for a term of not less than seven years, or imprisonment 
(with or without hard labour and with or without solitary confinement) 
fora term which may extend to fourteen years, or such other 
punishment as a general court-martial is, by these Articles, empowered 

to award. 

Whenever any person is convicted of an offence specified in 
article 7 and punishable with death under this article, all his property, 
moveable and immoveable, shall be forfeited to the Government. 

With this article should be read arts, 130—142, which deal with sentences 
generally. As to the manner of sentencing to death and the execution of such 
a sentence, see art. 141. As to the punishment of transportation, see s. 56 of 
the Indian Penal Code (Act XLV of 1860), ante • 

Imprisonment with hard labour is known as “rigorous ;” and, without it, as 
“simple.” 

As regards “solitary confinement,” see art, 133, 

As to the powers of a general court-martial, see art. 76. 

The last paragraph was substituted for the original one by the Act of 1894. 
S. 61 of the Indian Penal Code (Act XLV of 1860) provides that, where a 
person is convicted of an offence under that Code for which he is liable to 
forfeiture of all his property, he shall be incapable of acquiring any property, 
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whilst undergoing punishment, except for the benefit of Government. But 
here it could scarcely be held that the provision extends, by virtue of 
clause (e) (23) of these Articles, to an offence punishable thereunder. The 
provision as to forfeiture is, it will be noticed, imperative! in all cases of con¬ 
viction under art. 7. But it is doubtful whether it should be enforced except 
when the offender forfeits his life, and it is possible that it was through inad¬ 
vertence that the word “punishable” was used instead of the word “punished.” 

Chapter II. 

Crimes punishable otherwise than by death or transportation . 

Article 25.— Any officer, medical subordinate, or warrant officer who 
behaves in a manner unbecoming his position and character ;—and 

any person subject to these Articles— 

This article was substituted for the original one by the Act of 1894. It 
should not be resorted to where the offence is one specifically provided for 
by another article. 

For the completion of this and each of the following articles (26 to 52), .and 
for the penalties provided in connection therewith, see art. 53. 

Article 26 .—Who is in a state of intoxication when on or after 
having been warned for any duty, or on parade, or on the line of 
march y—or 

Intoxication may be induced by opium or any similar drug, as well as 
by liquor. Intoxication in circumstances other than those here specified may 
be punished under art. 25 or art. 70, as the case may be. 

Article 27,—Who strikes, or forces or attempts to force, any 
sentry;—or 

To “force ” a sentinel is to disregard liis challenge or disobey his order. 

As to attempts, see s. 511 of the Indian Penal Code (Act XLV of 1860), 
ante • 

Article 28 .—Who knowingly harbours any deserter; or who, 
knowing, or having reason to believe that any other person has 
deserted, or that any deserter has been harboured by any other 
person, does not immediately give notice to his own or some other 
superior officer, or use his utmost endeavours to cause such deserter 
to be apprehended ;—or 

Knowledge, like intention, can only be inferred from the circumstances of 
the case, and a rational being must be presumed to know , what are the natural 
consequences of his acts. Of, the first note to art* 23. 

As to what is meant by “utmost endeavours,” see the notes to art. 7. 

Article 29. —Who knowing, or having reason to believe, that a 
person is a deserter enlists him ;—or 

Article jo.—Who absents himself without leave, or, without 
sufficient cause, overstays leave granted to him ;—or 
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Article 31, Who, being on leave of absence and having received 
information from proper authority that his corps or department has 
been ordered on service, fails, without sufficient cause, to rejoin 
without delay ;—or 

As to the words u ‘without sufficient cause,” see the notes to art. 18. 

Article 32.— Who, without sufficient cause, fails to appear at the 
time fixed at the parade or place appointed for exercise or duty or 

See again the notes to art. 18. 

Article jj.—Who, when on parade, or on the line of march, 
without sufficient cause, or without leave from his superior officer, 
quits the parade or line of march ;—or 

See again the notes to art. 18. 

Article 34. —Who, in time of peace, quits his guard, picquet or 
patrol, without being regularly relieved, or without leave;—or 

As to the concluding words, see again the notes to art, 18. 

Article 33. —Who, being in command of a guard, picquet or 
patrol, refuses to receive any prisoner duly committed to his charge, 
or without proper authority releases any prisoner, or negligently 
suffers any prisoner to escape ;—or 

As to the phrase “without proper authority” and the . meaning of negli¬ 
gence, see again the notes to art. 18. 

Article 36.— Who, being under arrest or in confinement, leaves 
his arrest or confinement before he is set at liberty by proper 
authority;—or 

Arrest may be of different kinds. That of an officer or non-commissipned 
officer may be either close (involving confinement to quarters exoept for exercise 
under supervision) or open (admitting of the taking of exercise at stated 
periods within certain limits). A private soldier under arrest is confined in 
charge of a guard, picquet, patrol, sentry, or provost-marshal, or is made a 
prisoner at large. The proper authority for release may depend on the mode 
of confinement: thus a man confined in a regimental guard-room cannot be 
released except by the authority of the commanding officer of the regiment, 
while the authority of the officer commanding the garrison is required if a 
garrison guard-room has been used. 

Article 37. —Who is grossly insubordinate or insolent to his 
superior officer in the execution of his office;—or 

See art. 7 and the notes thereto. 

It is difficult to define the meaning of the words "in the execution of his 
office,” and the point must be left to the common sense and militarj' experience 
of the members of the court-martial. The wearing of uniform is not an 
absolute criterion ; but where uniform is not worn by the superior officer it is 
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“cdmously necessary to show that the offender knew that he was a superior 
officer in mufti. 

Article 38.— Who refuses to superintend or assist in the making 
of any field-work, or other military work of any description, ordered 
to be made either in quarters or in the field ;—or 

Article 39. —Who impedes a provost-marshal or an assistant 
provost-marshal, or any officer or non-commissioned officer or other 
person legally exercising authority under or on behalf of a provost- 
marshal, or, when called on, refuses to assist, in the execution of 
his duty, the provost-marshal, assistant provost-marshal, or any such 
officer, non-commissioned officer or other person ;—or 

This article was substituted for the original one by the Act of 1894. As to 
provost-marshals, see arts. 168—169. 

Article 40. —Who strikes or otherwise ill-treats any soldier or 
other person enrolled or attested under these Articles being his 
subordinate in rank or position -or 

The words 4 ‘enrolled or” were inserted by the Act of 1894. As to the 
meaning of the word “ soldier”, see the note to the definition in clause (e) 
(8) above. 

Article 41. —Who commits extortion; or, without proper author¬ 
ity, exacts from any person carriage, porterage, or provisions ;—or 

As to “extortion,” see s. 383 of the Indian Penal Code (Act XLV of I860), 

As to the words “without proper authority” see the first note to art. 18. The 
sufficiency of the authority (if any) alleged must be judged of in the light of 
military experience and knowledge. 

Article 42. —Who, in time of peace, commits house-breaking for 
the purpose of plundering; or plunders, destroys, or damages any 
field, garden, or other property y—or 

As to “house-breaking” see ss. 441, 442 and 445 of the Indian Penal Code 
(Act XLV of 1860), ante. As to unauthorised plundering or pillaging in time 
of war, see art* 22. 

Article 43 .—Who, being in command at any post, or on the 
march, and receiving a complaint that any one under his command 
has beaten or otherwise maltreated or oppressed any person, or has 
disturbed any fair or market or committed any riot or trespass, 
fails to have due reparation made to the injured person, or to report 
the case to the proper authority ;—or 

As to rioting and criminal trespass, see ss. 141, 142 and 146, and s. 441 of 
the Indian Penal Code (Act XLV of 1860), ante. 

Article 44. —Who, by defiling any place of worship or otherwise, 
intentionally insults the religion or wounds the religious feelings of 
any person;—or 

As to intention, see the notes to art. 23. Of, the provisions of ss. 295 
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to 298 of the Indian Penal Code (Act XLY of 1860), which deal with offences, 
relating to religion. 

Article 45. —Who, directly or indirectly, requires, accepts or 
obtains, or agrees to accept or attempts to obtain, for himself or for 
any other person, any gratification as a motive or reward for 
procuring the enlistment or enrolment of any person, or leave of 
absence, promotion or any other advantage or indulgence for any 
person in the service;—or 

S. 161 of the Indian Penal Code (Act XLY of 1860), which provides gener¬ 
ally against the taking of illegal gratifications by public servants, lays it down 
that “ gratification,” is not restricted to pecuniary gratification or gratifica¬ 
tions estimable in money ; also that a person who receives a gratification as a 
motive for doing what he does not intend *to do, or as a reward for doing what 
he has not done, comes within the scope of the words ‘ ‘a motive or reward for 
doing.” It follows, then, that the offence is complete if the gratification 
is given with the intention indicated, and it is not necessary that the enlist¬ 
ment or enrolment should be actually procured or the advantage or indulgence 
actually obtained. An attempt to obtain a gratification is punishable equally 
with the actual receipt of the same, and to ask, directly or indirectly, for a 
bribe is covered by the language of this article. An attempt to give a 
gratification by an offer of the same is an abetment of the offence by way of 
instigation, and is equally punishable—see art. 71. 

* Article 46. —Who, in time of peace, by any means whatever, inten¬ 
tionally occasions a false alarm in camp, garrison or cantonment; or 

See art. 23 and the note thereto. 

Article 4J. —Who— 

(a) designedly or through neglect kills, injures, makes away 
with or loses his horse, or ill-treats any animal used in the 
public service ; or 

(b) dishonestly or fraudulently removes, conceals or delivers 
to any person, or designedly or through neglect injures 
or loses his arms, clothes, tools, musical or surgical 
instruments, equipments, ammunition, accoutrements or 
regimental necessaries, or any such articles entrusted to 
him or belonging to any other person; or 

(c) sells, pawns, destroys or defaces any medal or decoration 
granted to him by order of Her Majesty or of the 
Governor General in Council for service in the field or 
for general good conduct; or 

This article was substituted for the original one by the Aot of 1894. 
See, too, art. 55. 

As to design or intention and neglect or negligence, see the notes to arts 23 
and 18. For definitions of the expressions “dishonestly” and “fraudulently,” 
see ss. 23—25 of the Indian Penal Code (Act XLV of 1860), ante , 
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Article 48. —Who attempts to commit suicide and does any act 
towards the commission of such offence ;—and 

The language is precisely the same as that of s. 309 of the Indian Penal 
Code (Act XLV of 1860), and is, in view of the provisions of .511 of that 
Code regarding attempts, somewhat tautological. As to attempts generally, see 
the latter section and the notes thereto. An attempt is the last proximate 
act necessary to constitute the completed offence. Hence it has been held—- 
if. v. Ramakka , (1885) I. L. R., 8 Mad. 5—that the mere running to a well 
with the intention of throwing oneself into it is not an attempt to commit 
suicide. 

The abetment of suicide is, under s. 306 of the Indian Penal Code, punish¬ 
able with imprisonment for a term not exceeding teniyears, with-or without 

fine. 

Article 49.—Any person subject to these Articles below the rank 
of warrant officer who, when off duty, appears, without proper 
authority, in or about camp or cantonments, or in or about, or when 
going to or returning from, any town or bizdr, carrying a sword, 
bludgeon or other offensive weapon ;—or 

Article jo. —Who, being a sentry, in time of peace sleeps upon 
his post, or leaves it before being regularly relieved or without 
leave;—or 

As to the similar offence in time of war or alarm or in certain special cases, 
see art. 12; and as to the concluding words see the notes to art. 18. 

Article 51.— Who, without proper authority, is found two miles 
or upwards from camp ;—or 

As to the words “without proper authority,” see the notes to art. 18. 

Article 52. Who, without proper authority, is absent from 
his cantonment or lines after tattoo, or from camp after retreat-beating ; 

See, again, the notes to art. 18 regarding the phrase “without proper 
authority.” 

Article 53.— Shall, on conviction by any court-martial competent to 
try him, be sentenced to such punishment, other than death or trans¬ 
portation, as such court is, by these Articles, empowered to award. 

As to the powers of the various classes of courts-martial, see arts. 76, 82, 
86, 8SA, 92,'94 and 95. Any court-martial is competent to try a person 
accused of any of the offences here referred to. 

With this article should he read arts. 130-141, which deal with sentences 
generally. 


Chapter III. 

Crimes to be punished loith dismissal from the service. 

Article 54.— Any person subject to these Articles who dishonestly 
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misappropriates or converts to his own use any money, provisions, 
forage, arms, clothing, ammunition, tools, instruments, equipments 
or military stores of any kind, the property of Government 
entrusted to his charge on the public account or for any military 
purpose, or who dishonestly uses or disposes of such property in 
violation of any direction of a proper authority, or who dishonestly 
receives or retains any such property, knowing or having reason to 
believe the same to have been dishonestly misappropriated or 
converted;—or 

For the completion of this article and of articles 55 and 56, and for the 
penalties provided in connection therewith, see art. 57. 

As to what constitutes “ dishonest misappropriation” (or, as it is styled in 
the side-note and in English law, “embezzlement”), see s. 403 of the Indian 
Penal Code (Act XLV of 1860), ante. The property misappropriated or con¬ 
verted must have been honestly come by in the first instance. See, too, art. 61. 

As to the presumption raised by the possession of property recently stolen 
(or misappropriated), see, s. 114 of the Indian Evidence Act, 1872 (1 of 1872), 
post. 

Article 55.—Who wilfully destroys or injures any property of 
Government entrusted to him on the public account or for any 
military purpose ;—or 

See, too, art. 47. 

Article 5 6 .—Who, having been duly sworn or affirmed before 
any court-martial or other military court competent to administer an 
oath or affirmation, makes any statement which is false, and which 
he either knows or believes to be false or does not believe to be 
true ;— 

As to oaths and affirmations, see arts. Ill and 112. A court of enquiry 
assembled under art. 162 is competent to administer an oath or affirmation. 

A false statement is within the meaning of the article, whether it is made 
verbally or otherwise ; and so is a false statement as to the belief of the person 
making it—see the Explanations added to s. 191 of the Indian Penal Code 
(Act XLV of 1860). 

Article 57.— Shall, if convicted by a general court-martial, be 
sentenced to be dismissed the service and to forfeit any arrears of 
pay and allowances due to him at the time of dismissal, and shall 
be punishable also with imprisonment (with or without hard labour 
and with or without solitary confinement) for a term which may 
extend to two years : and shall, if convicted by a district court- 
martial, be liable to any or all of the penalties which such court 
is competent to inflict. 

This article was substituted for the original one by 8. 17 of Act XII of 1894. 
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These are the only oftences for which it is incumbent on the court, if a 
general court-martial, to indict certain sentences on conviction. As to the 
penalties which a district court-martial may inflict, see art. 82. With this 
article should be read arts. 130 — 141, which deal with sentences generally. 


Chapter IV. 

Disgraceful conduct. 

Article $8 .—Any person subject to these Articles who malingers, 
or feigns or produces disease or infirmity in himself, or intentionally 
delays his cure or aggravates his disease or infirmity or 

“ Feigning disease ” means, not merely that the person concerned reported 
himself sick when he was not sick, but that he did so when he knew that he 
was not sick, pretending to feel symptoms which did not exist. 

“ Malingering” goes further, in that it implies some act done with the object 
of producing the appearance of disease or infirmity. The involuntary produc¬ 
tion or aggravation of disease by, for example, intemperance, does not amount 
to malingering. As to intention, see the first note to art. 23. 

For the completion of this and each of the following articles (59 to bo), and 
for the penalties provided in connection therewith, see art. 66. 

Article 59.— Who, with intent to render himself or any other 
person unfit for service, voluntarily causes hurt or voluntarily causes 
grievous hurt to himself or any other person ;—or 

As to what “constitutes “hurt” and “grievous hurt,” see ss. 319 to 322 of the 
Indian Penal Code (ActXLV of 1860), ante. The latter “any” should bo “such.” 

Article 60 .—Who commits theft in respect of any property 
of Government, or of any officer or soldier, or of any other person 
in the service, or of any military mess or band, or of any per¬ 
son serving with or attached to the Army, or who dishonestly 
receives or retains any such property, knowing or having reason 
to believe it to be stolen ;—or 

As to the word “ soldier” as used in this article, see the note to the defini¬ 
tion in clause (e) (8) above. For the definition of “ theft”, see b. 378 of the 
Indian Penal Code (Act XLV of 1860), ante . As to the presumption against 
the possessor of property recently stolen, see s. 114 of the Indian Evidence 
Act, 1872 (I of 1872), post. 

Article 61 .—Who dishonestly misappropriates or converts to 
his own use any property of Government entrusted to him for any 
purpose not provided for in articles 54 and 55, or who dishonestly 
receives or retains any such property, knowing or having reason to 
believe it to have been dishonestly misappropriated or convert¬ 
ed ;—or 

>See the articles referred to and the notes thereto. 
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Article 6 *>-~Who obtains or attempts to obtain for himself, 
y tite or for any other person, any pension, allowance or other advantage 
or privilege by a statement which is false, and which he knows or 
has reason to believe to be false or does nor know to be true, or 
by making or using a false entry in any book or record, or by 
making any document containing a false statement, or by omitting 
to make a true entry or document containing a true statementor 
As to attempts, see s. 511 of the Indian Penal Code (Aot XLV of 1860) xnte] 

Article 6j. Who knowingly furnishes a false return or report 
of the number or state of any men under his command or charge, 
or of any money, arms, ammunition, clothing, equipments, stores 
or other property in his charge, whether belonging to such men, 
or to Government, or to any person in or attached to the Army, 
or who, through design or culpable neglect, omits or refuses to 
make or send any return or report of the matters aforesaid ;—or 

As to knowledge, see the note to art. 28 ; as to design or intention, see the 
note to art. 23 ; and as to neglect, see the note to art. 18. 

Article 64. —Who does any other thing with intent to defraud, 
or to cause wrongful gain to one person or wrongful loss to another 
person ;—or 

As to “ wrongful loss ” and “ wrongful gain,” see s. 23 of the Indian Penal 
Code (Act XLV of 1860), ante. A person does a thing with intent to defraud, 
when he means to deceive, whether from any expectation of advantage to 
himself or from ill-will to the subject of the fraud. 

Article 65. —Who commits any offence of a cruel, indecent or 
unnatural kind, or attempts to commit any such offence and does 
any act towards its commission ;— 

The word “ other,” which had inadvertently been inserted between the 
words “any” and “offence” in the original article, was repealed in 1894. 

Article 66. —Shall, on conviction by a general or district court- 
martial, be liable to any or all of the punishments, other than death 
or transportation, which the court-martial is competent to award. 

This article was substituted for the original one by the Act of 1894. As to 
the powers of general and district courts-martial, see arts. 76 and 82. With 
this article should be read arts. 130—141, which deal with sentences generally. 
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Chapter V. 

Offences against courts-martial* 

Article 6y . — Any person subject to these Articles who, when duly 
summoned to attend as a witness before a court-martial, intentionally 
omits to attend, or refuses to be sworn or make affirmation, or to 
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answer any question, or to produce or deliver up any book or 
document which he may have been duly warned and called upon 
to produce or deliver up, or prevaricates ;—or 

For the completion of this article anil of article *68, and for the penalties 
provided in connection therewith, see art. 69. Cf. sa. 174, 175,178 and 179 of 
the Indian Penal Code (Act XLV of 1860). A trial before a court-martial 
is a judicial proceeding and a court-martial is a court of justice—see s. 193, ibid. 

Under s. 480 of the Code of Criminal Procedure, 1898 (Act V of 1898), any 
“civil, criminal or revenue court” is empowered at once (*. e., before the 
rising of the court on the same day) to take cognizance of and punish with fine 
contempts of the kind here dealt with, when committed before itself. These 
provisions do not apply to courts-martial; but much more drastic powers are, 
in so far as persons subject to these Articles are concerned, here given to 
them. The offended court-mai tial may, and in the case of a person not 
subject to Indian military law must, send the offender to be dealt with under 
art. 123. 

As to the powers of courts-martial, see arts. 76, 82, 85, 85A, 92, 94, and 95. 

Article 68. —Who intentionally offers any insult or causes any 
interiuption or disturbance to, or uses any menacing or disrespect¬ 
ful word, sign or gesture, or is insubordinate or violent in the 
presence of, a'court-martial while sitting ;— 

Of. s. 228 of the Indian Penal Code (Act XLV of 1860). As to intention, 
see the notes to art. 23. 

Here, as elsewhere, the words “ Any person subject to these Articles” at 
the beginning of the opening article must be understood to qualify what follows. 

Article 6g .—Shall, on conviction by the same or by any other 
couit-martial which is competent to try the offender, be liable to 
any or all of the punishments, other than death or transportation, 
which the court-martial is competent to award. 

The concluding words, from “ any or all” to “ award,” were substituted 
lor the original passage by the Act of 1894. With this article should be read 
arts. 130-141, which deal with sentences generally. 


Chapter VI. 

Unxpecified offences. 

Article yo .—All offences not punishable with death, all neglects 
to obey any garrison or other orders, and all acts and omissions, 
of which any person subject to these Articles is accused, shall, 
though not specified in these Articles, if they be prejudicial to good 
order and military discipline, be taken cognizance of and punished 
according to the nature and degree of the offence, act or omission 
by any court-martial empowered to try the person guilty of such 
offence, act or omission. 
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The offences here provided for are called unspecified offences. But it is not 
essential that they should be “ unspecified :” the words used are “though not 
specified in these Articles.” On general principles, however, an offence, if 
specially provided for by a particular article, should be charged under that 
article ; but it will often be safe, and it can do no harm, to add an alternative 
charge under this article in case the prosecution under the particular article 
fails. The article omits to specify any limit for the term of imprisonment 
awardable, so that the only limit is that fixed in the case of the particular 
class of court-martial trying the offender by art. 76, 82, 85A 92, or 95, as the 
case may be. Of. arts. 5 (2) and 130. As to neglect or negligence, see the 
notes to art. 18. The word “guilty” should obviously be substituted for the 
word “ accused,” and later on the word “ accused” for “guilty.” 

With this article should be read arts. 130—141, which deal with sentences 
generally. 

Article ji .— Every person who abets, within the meaning of the 
Indian Penal Code, any offence punishable under these Articles, 
may be punished with the] punishment hereinbefore provided in 
these Articles for such offence. 

This article was substituted for the original article by s. 21 of the Act 
pf 1894. As to abetment, see ss. 107 and 108 of the Indian Penal Code (Act 
XLV of I860), ante, and the notes thereto. 


Hereinafter called 
courts-martial. 


ordinary 


TITLE III. 

Jurisdiction 

Chapter I. 

Courts-martial. 

Article 72. —For the purposes of these Articles, there shall be 
five kinds of courts-martial, that is to say :— 

(1) General courts-martial. 

(2) District courts-martial. 

(3) Regimental courts-martial. 

(4) Summary general courts-martial. ) Hereinafter called extraordi- 

(5) Summary courts-martial. ) nary courts-martial. 

This article was substituted for the original one by the Act of 1894, and 
the same may be stated once for all regarding all the other articles in this 
chapter, except arts. 76 and 82, which were only amended in 1894. As 
to the changes then made, see Pt. I, ch. Ill, § 5, ante . 

The Indian Evidence Act, 1872 (I of 1872), applies to proceedings before a 
court-martial convened under these Articles—see Pt. I, ch. IV, § 3, ante ; and 
a trial before such a court is a “ judicial proceeding see s. 193 of the Indian 
Penal Code (Act XLV of 1860). 

As to the limitation in respect of trials, see art. 98. 

Nothing in the Indian Oaths Act, 1873 (X of 1873), applies to proceedings 
before courts-martial—see s. 3 of that Act and arts. 108—113 of these Articles. 

As to the convening of courts-martial, see r. 71 et seq., of the Rules oj 
Procedure {Native Army), post. 
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Ordinary courts-martial. 

Article jj .—(/) The following authorities shall have power to 
convene general or district courts-martial, namely :— 

(a) the Commander-in-Chief in India, 

(« b ) the general officer of the Command, 

( c ) any officer empowered in that behalf by warrant of the 
Commander-in-Chief in India or the general officer of 
of the Command. 

(j?) The power of convening general or district courts-martial 
may be granted under clause (/), sub-clause ( c ), subject to such 
restrictions, reservations, exceptions and conditions as" the 
Commander-in-Chief in India or the general officer of the 
Command granting the power may think fit. 

(3) Any warrant under this article for convening general or 
district courts-martial, or either of them, may be addressed to an 
officer by name, or by designation of his office, or partly in one 
way and partly in the other, and may or may not, according to the 
terms thereof and the mode in which it is addressed, be limited 
to an officer named, or be extended to any person for the time 
being performing the duties of such officer, or to the successors 
in command of such officer. 

Article 74. —A general court-martial shall, if held in British 
India, consist of not less than seven officers, unless that number, 
due regard being had to the public service, is not available, in which 
case the court may consist of not less than five officers. 

See r. 75(A) of the Rules of Procedure [Native Army), post/and also 
art. 82A. There is no' provision regarding the composition of a general court- 
martial when held beyond the limits of British India, and the presence in 
this article of the phrase “ if held in British India ” is not understood. It 
does not occur in any of the articles dealing with the composition of other 
courts-martial. 

Article 76.— A general court-martial shall have power to try all 
persons subject to these Articles accused of mutiny or of any other 
offence punishable under this Act, and to pass sentences of— 

Death, 

Transportation for life or for any period not less than seven years, 

I mpri s onment (with or without hard labour, and with or without 
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solitary confinement) for any term not exceeding fourteen years, 
Dismissal from the service, 

Suspension from rank, pay and allowances for any stated period, 
Degradation, 

Loss of standing, 

Reduction to a lower grade or to the ranks, 

Corporal punishment not exceeding fifty lashes, 

Forfeiture of additional pay, good-conduct pay, and claim to 
pension, 

Forfeiture of arrears of pay “and allowances, 

Stoppages. 

Whenever any person is convicted of any offence for which he 
shall be transported or sentenced to imprisonment for a term of 
seven years or upwards, the court may I adjudge that all the rents 
and profits of his moveable and immoveable estate during the 
period of his transportation or imprisonment shall be forfeited to 
Government, subject to such provision for his family and dependents 
as the Government may think fit to allow during such period. 

The words “to a lower grade or” were added after the word “Reduction ” by 
the amending Act of 1894. The reference to “ mutiny” seems to be superfluous. 
As to the punishments here referred to, see the notes to art. 24. 

Article So.—A district court-martial shall consist of not less than 
five officers, unless that number, due regard being had to the public 
service, is not available, in which case the court may consist of not 
less than three officers. 

In this connection see art. 82A, and also r. 7oB of the Stiles of Procedure 
(Native Army), post. 

Article St .—A district court-martial may, when necessary, be 
composed wholly of officers of the corps or department to which 
the accused belongs. 

Article 82 .—A district court-martial shall have power to try all 
persons subject to these Articles, other than commissioned officers, 
for any offence made punishable by these Articles, and to pass 
sentences of— 

Imprisonment (with or without hard labour, and with or without 
solitary confinement; for a term not exceeding two years, 

Dismissal from the service, 

Suspension from rank, pay and allowances, 

Degradation, 


Arts. 77 to 79 were repealed by s. 24 of Act XII of 1894 and have been 
omitted from the text. 
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Loss of standing, 

Reduction to a lower grade or to the ranks, 

Corporal punishment not exceeding fifty lashes, 

Forfeiture of additional pay, good-conduct pay and claim to 
pension, 

Forfeiture of arrears of pay and allowances, 

Stoppages. 

The amendments made by the Act of 1894 have been incorporated in the 
text of this article. As to the punishments referred to, see the notes to art. 24. 

Suspension from pay, rank and allowances is a punishment so styled in 
connection with commissioned officers—see art. 130 (d)— ; and, as such officers 
cannot be tried by district courts-martial, the reference to it might apparently 
have been omitted when the addition relating to “ reduction to a lower grade 
or to the ranks” was made in 1894. 

Article 82A .—Whenever a general or district court-martial is Convening 

° nrriar tn 


ordered to be composed of the smaller number of officers specified 
in article 74 or 80, the order convening the court shall expressly not available, 
state that the larger number of officers is not, due regard being had 
to the public service, available ; and that statement shall be con¬ 
clusive evidence of the fact so stated. 

S. 4 of the Indian Evidence Act, 1872(1 of 1872), provides that, “when one 
fact is declared by this Act to be conclusive proof of another, the court shall, 
on proof of the one fact, regard the other as proved, and shall not allow evid¬ 
ence to be given for the purpose of disproving it.” The concluding words of 
this article must be similarly construed. 


Article 83 .—A regimental court-martial may be appointed by the 


Power to 


convene regi* 


officer commanding any corps or department or detachment thereof, mental court* 


or by any officer when in command of two or more corps or depart¬ 
ments or detachments thereof. 

Artical 84 .—A regimental court-martial shall consist of not less composition, 
than three officers. 

Article 83 .—A regimental court-martial shall have power to try Powers, 
all persons subject to these Articles and not above the rank of non¬ 
commissioned officer— 

(a) for any offence triable by a court-martial under these 

Articles, except an offence punishable under articles 
7 to 23 (both inclusive), articles 54 to 65 (both inclusive), 
or articles 171 to 173 (both inclusive), and, 

(b) with the previous sanction of the prescribed authority, for 

any of the offences so excepted. 

As to “the prescribed authority” for the purposes of clause ( b ), see r. 164 
of the Bides of Procedure {Native Army), poet. 
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Artie If. 8 j A —A regimental court-martial shall have power to 
pass any sentence which might have been passed by a district court- 
martial for the like offence, other than suspension from rank, pay 
and allowances : 

Provided that no sentence of imprisonment for a term exceeding 
six months, nor any of the additional punishments specified in article 
135, shall be passed by a regimental court-martial. 

See the last note to art. 82 above. 

British 6 officers Article 86 (1) The officers composing a court-martial con- 

nominated 6 ve ned under the foregoing provisions shall, except as hereinafter 
provided, be Native officers. 

(2) The Governor General in Council, or the Commander-in- 
Chief in India or the general officer of the Command, or any officer 
empowered in that behalf by warrant of the Commander-in-Chief 
in India or the general officer of the Command, may direct that 
any court-martial convened under these Articles shall be composed 
of British instead of Native officers. 

(3) Any person subject to these Articles, who is under orders 
for trial by any court-martial, may claim to be tried by British 
officers. 

(4) In all cases the right of making such a claim shall, before 
the court is convened, be explained to the person under orders for 
trial by the commanding officer, or some officer deputed by him in 
this behalf, and, when such a claim is made, the court shall be con¬ 
stituted accordingly. 

(5) A court-martial convened for the trial of any person subject 
to these Articles, and serving with any British corps or detachment, 
may be composed of British officers, if, in the opinion of the officer 
convening the court (such opinion to be expressed in the order 
convening the court and to be conclusive), Native officers are not 
available, with due regard to the public service, for service on the 
court. 

Sub-articles (3) and (4) appear in paraphrased form as r. 72 (A) of the Rules 
of Procedure (Native Army), post. As to the expression ‘ ( conclusive, ” see 
the note to art. 82 A above. 

Judgo advo- Article <£7.—(1) Every general court-martial shall be attended 

cate or «uper- , . , . 

intending by a judge advocate, 
officer. 

(2) If no officer of the judge advocate general's department is 
available, the officer convening the court shall appoint a fit person 
to act as judge advocate at the trial. 





INDIAN ARTICLES OF WAR. 


(3) No person under orders for trial or under trial by any 
court-martial may, without the Jeave of the court, object to any 
person acting or professing to act as judge advocate. 

(4) A British officer of not less than four years' service, herein¬ 
after called the superintending officer, shall be appointed to superin¬ 
tend the proceedings of every court-martial composed of Native 
officers which is not attended by a judge advocate. 

As to the appointment and functions of judge advocates and superintend¬ 
ing officers, see rr. 72 (C), 106-108, 130, 136, at seq of the Rides of Procedure 
(Native Army), post. As to the Judge Advocate General’s Department, see Pt. 
I, ch. Ill, § 7, ante. The functions of a superintending officer are practically 
identical with those of a judge advocate. 

Article 88 .—(1) At every court-martial the senior officer shall 
sit as president without special appointment as such. 

^2) In case of the death or unavoidable absence of the presi¬ 
dent, the next senior officer shall take the place of the president, 
without special appointment as such, and the trial shall proceed if 
the court is still composed of not less than the smallest number of 
officers of which it is required by these Articles to consist. 

This article is reproduced as r. 72 (D) (E) of the Rules of Procedure ( Native 
Army) post. 

Article 89. —No finding or ^sentence of a general, district or 
regimental court-martial shall be valid, except so far as it may be 
confirmed as provided by these Articles. 

The language is, it will bo observed, wide enough to cover a finding of 
acquittal arrived at by any ordinary court-martial, and the point is of impor¬ 
tance is connection with the provisions of art. 180. In this respect there is 
a difference between Indian and English military law ; for, under s. 54 (3) 
(6) of the Army Act (44 &]45 Viet., c. 58) a finding of acquittal does not require 
confirmation and is not subject to revision. The confirming authority under 
these Articles cannot—see art. 89 B—reverse such a finding ; but it can, in 
exercise of the power confered by art. 120, require the court-martial itself to 
revise it. 

The findings and sentences of extraordinary courts-martial may, subject to 
certain exceptions, be given effect to at once and require no confirmation—see 
arts. 92 and 96 balow. 

Article 89 A. —(1) The following authorities shall have power 
to confirm the findings and sentences of general and district courts- 
martial:— 

(a) the Commander-in-Chief in India ; 

{b) the general officer of the Command, as regards troops under 
, his command, wherever stationed ; 


President. 


Findings and 
sentences of or¬ 
dinary courts- 
martial invalid 
without con¬ 
firmation. 


Oonfirmingau- 

thorities. 


Ml HtST/fy 



INDIAN ARTICLES OF WAR. 

(c) the officer commanding a force not attached to a Command ; 

(d) any officer empowered in that behalf by warrant of the 

Commander-in-Chief in India or the general officer of 
the Command : 

Provided that, except on active service or beyond the limits of 
India, no warrant issued under this article shall be deemed to em¬ 
power an officer to confirm any finding or sentence in the case of 
an officer, medical subordinate or warrant officer, or a sentence of 
death, transportation or imprisonment for a term exceeding seven 
years in any case whatever. 

(2) The provisions of article 73, clauses (2) and (3), shall, with 
the necessary modifications, apply to warrants issued under this article. 

(3) The officer w f ho convenes a regimental court-martial, or the 
officer having authority to convene such court-martial at the date of 
the submission of the finding and sentence thereof, shall have power 
to confirm the same. 

Aa to the convening authorities in the case of regimental courts-martial, see 



Powers of 
confirming 
authority- 


convening 
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case of sum¬ 
mary general 
court-martial. 


art. 83. 

Article 8gB .—Subject to such restrictions as may be contained in 
any warrant issued under the last preceding article, the confirming 
officer may, when confirming the sentence of a court-martial, miti¬ 
gate or remit the punishment thereby awarded, or commute that 
punishment for any less punishment or punishments to which the 
offender might have been sentenced by the court-martial : 

Provided that a sentence of transportation shall not be commut¬ 
ed to a sentence of imprisonment for a term exceeding the term of 
transportation awarded by the court. 

See rr. 100 and 101 of the Rules of Procedure {Native Army), post. The 
confirming authority’s powers are in the direction of mitigation or remission 
only, and do not extend to the enhancement of punishment. But it is always 
open to it to proceed under art. 120 and require the court-martial itself to 
reconsider any finding, even one of acquittal, and to revise any sentence passed 
by it. 

The scale of punishment to be observed must be that laid down by art. 76, 
art. 82 or art. 85 A, as the case may be. Of. s. 53 of the Indian Penal Code (Act 
XLV of 1860), and s. 402 of the Code of Criminal Procedure, 1898 (Act 
V of 1898). 

Extraordinary courts-martial . 

Article go .—The following authorities shall have power to con¬ 
vene a summary general court-martial, and such a court-martial may 
be convened— 

(a) in any place, whether within or beyond British India, by 
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an officer empowered in this behalf by an order of the 
Governor General in Council or of the Commander- 
in-Chief in India or of the general officer of the 
Command ; 

(£) by an officer commanding any detached portion of Her 
Majesty's troops upon active service when in his opinion, 
it is not practicable, with due regard to discipline and 
the exigencies of the service, that an offence should be 
tried by an ordinary general court-martial. 

This article is reproduced as r. 140 of the Rules of Procedure (Native 
Army), post. It would have been simpler and also more grammatical, had it 
run as follows A summary general court-martial may be convened—etc. 

Article gi. —(i) A summary general court-martial shall consist of 
not less than three officers, who may be either British or Native, or 
both British and Native officers, as the officer convening the court 
thinks fit. 

(2) Such court may be convened and the proceedings thereof be 
recorded in accordance with the form in the Second Appendix to 
these Articles, with such variations as the circumstances of each case 
may require : 

Provided that the convening officer may, in respect of any such 
trial by such court, specially order the evidence, together with the 
prisoner’s statement in defence, to be fully recorded in writing. 

Thi 9 article is reproduced as r. 141 of the Rules of Proceedure (Native 
Army), post . 

This is the only class of court-martial on which British and Native Officers 
may sit together. See art. 80. 

Article g2 .—A summary general court-martial shall have all the 
powers of a general court-martial, and, subject to any instructions 
contained in the order convening the court, its sentence shall be 
valid, and may be carried out forthwith, in case it does not exceed 
that which a district court-martial is empowered to pass, and. in any 
other case, when confirmed by the authority convening the court. 

It will be observed that the sentence does not not usually require con¬ 
firmation, as does the sentence of an ordinary court-martial under art. 89. 

This article is reproduced as r. 150 of the Rules of Procedure \Native 
Army), post. 
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Article gj. —(1) A summary court-martial may be held— 

0) by the commanding officer, being a combatant officer, of 
any corps or department of Her Majesty’s Indian 
forces, or of any detachment of those forces ; 


Summary 

court-martial. 


INDIAN ARTICLES OF WAR. 

(£) by the commanding officer of any British corps or detach¬ 
ment to which Native combatant details subject to these 
Articles are attached. 

(2) At every summary court-martial the officer holding the trial 
shall alone constitute the court, but the proceedings shall be attended 
throughout by two other officers, British or Native, who shall not, as 
such, be affirmed or sworn. 

(3) The proceedings shall be recorded in the English language, 
and, when closed, shall be signed by the officer holding the trial and 
by the officers attending thereat. 

( 4 ) A summary court-martial may try any person subject to these 
Articles and under the command of the officer holding the court, 
except an officer, medical subordinate, or warrant officer. » 

(6) Any member of an army hospital corps may be tried by 
summary court-martial by any officer authorised in this behalf by 
the officer commanding the division, district, brigade, or station to 
which the alleged offender belongs. 

Sub-articles (2) and (3) are reproduced, with the addition of four words at 
the end, as rr. 28 and 29 of the Rales of Procedure (Native Army), post. See 
also, as to these courts generally, r. 12 of those Rules , and Pt. I. ch, III, § 5, ante , 

The record of the proceedings of a summary court-martial must be in 
English. There is no such provision regarding the proceedings of any other 
class of court-martial. 

Article 94 .—A summary court-martial may try any offence 
punishable under any of these Articles : 

Provided that, when there is no grave reason for immediate ac¬ 
tion and reference can, without detriment to discipline, be made to 
superior authority, a summary court-martial shall not try without 
such reference any of the following offences, namely - 

(а) any offence punishable under any of the articles 7 to 23 

(both inclusive), or articles 54 to 65 (both inclusive), or 
article 171 ; 

(б) any offence against the officer holding the court. 

See rr. 12 and 25 (B) (c), of the Rules of Procedure (Native Army), post. 

Article 95.— (t) A summary court-martial held by the command¬ 
ing officer of a corps or department may pass any sentence which 
can be passed under these Articles, except a sentence of death or 
transportation, or of imprisonment for a term exceeding one year. 

(2) A summary court-martial held by any other officer may 
pass any sentence which can be passed under these Articles, except 
a sentence of death or transportation, or of imprisonment for a 
term exceeding six months. 
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this article should be read arts. 130-141, which deal with sentences 

generally. 

Article 96 .—The finding and sentence of a summary court- 
martial shall not require to be confirmed, but may be carried out 
at once : 

Provided that, if the officer holding the trial is of less than five 
years' service, he shall not, except on active service, carry into effect 
any sentence until it has received the approval of a superior military 
officer commanding not less than a corps. 

Cf. art. 92, aud see the first note thereto. This article reappears,slightly 
paraphrased, as rr. 48 and 49 of the Buies of Procedure (Nativs Army), post . 

Article 97 .—The proceedings of every summary court-martial 
shall, without delay, be forwarded to the officer commanding the 
district, or the division or brigade, within which the trial was held, 
or to the prescribed officer : and such officer, or the Commander-in- 
Chief in India, or the general officer of the Command, or, when the 
court is held in a force not attached to a Command, the officer 
commanding the force, may, for reasons based on the merits of the 
case, but not on any merely technical grounds, set aside the 
proceedings. 

An order under this article would, it is submitted, amount to an acquittal 
for the purposes of art. 180. The article appears in paraphrased form as rr. 
51, 52 and 53. of the Buies of Procedure (Native Army), post. 


Chapter II. 

Procedure. 

Article 98 —No person subject to these Articles shall be tried or 
punished by a court-martial for any military offence after the ex¬ 
piration of three years from the date of such offence, unless the 
offender, by reason of absence or of some other manifest impedi¬ 
ment, could not be arrested or confined and brought to trial within 
that period ; in which case he shall be liable to be tried at any time, 
not exceeding two years, after such impediment shall have ceased. 

1 his article and art 99 are reproduced as rr. 1 and 2, of the Rules of 
Procedure [Native A,my), post. There is no such general limitation in the 
civil law. Subject to some few exceptions, offenders may be prosecuted in the 
ordinary criminal courts at any time. 

Article pp.—Any person subject to these Articles, who commits 
any offence against them, may be tried and punished for such offence 
in any place whatever in the same manner as if the offence had been 
committed in such place* 
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Here again this rule differs from that of the ordinary criminal law. “Any 
place whatever” means any place, whether within or beyond British India or 
the King’s dominions. 

finementof”* Article /oo.—(/) Whenever any person subject to these Articles 
is accused of any offence which his commanding or other superior 
officer considers should be tried by court-martial, such officer shall 
order the accused to be placed in military custody until he can 
be tried by a court-martial or is discharged by proper authority. 

(2) No such person shall be detained in military custody longer 
than is necessary for the purposes of justice. 

This article was substituted for the original one by the Act of 1894. See 
r. 4. of the Rules of Procedure (Native Army), post . 

Interpreter. Article / 02 .—(/) An interpreter shall be appointed to every 

court-martial. 

(2) If no duly qualified interpreter is available at the station or 
place where the court-martial sits, the officer appointing the court, 
or the officer commanding in the district or place within or at which 
the trial is to be held, shall appoint any competent person to perform 
the duty of interpreter. 

(3) When no other qualified or competent person is available, 
the superintending officer, or, in the case of an European court, the 
president, shall perform the duty of interpreter. 

(4) In the case of a trial by a summary court-martial, the officer 
holding the trial, or one of the officers in attendance thereat, may 
perform the duty of interpreter if no other competent interpreter 
is available. 

(5) interpreter shall, as such, have a vote upon any matter. 

This article was substituted for the original one by the Act of 1894. The 
first four sub-articles reappear in paraphrased form as r. 26 of the Rules of 
Procedure (Native Army), post. 

An interpreter is required as an intermediary between the judge advo¬ 
cate or superintending officer, the members of the court, and the witnesses. 

It is clear from art. 108 that his .presence throughout the deliberations of the 
court is contemplated as possibly necessary. See, too, r. 112 of the Rules of 
Procedure (Native Army) post. 

Dissolution of Article 103 . —(/) When a court-martial after the commencement 
of the trial is reduced below the smallest number of officers of 
which it is by these Articles required to consist, it shall be deemed 
to be dissolved. 

Art. 101 was repealed by s. 34 of Act XII of 1894. It referred to the 
appointment of a judge advocate, and was replaced by the provisions of the 
new art. 87 above. 
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(2) If, on account of the illness of the prisoner before the 
finding, it is impossible to continue the trial, a court-martial shall * 
be dissolved. „ j 

(j) Where a court-martial is dissolved under this article, th.e 
prisoner may be tried'again. 

This article was substituted for the original one by the Act of 1894. It is 
reproduced as r. 115 of the Rides of Procedure {Native Army), post. 

Article iojA .—The president of a court-martial may, on any 
deliberation among the members, cause the court to be cleared of 
all other persons. 

This article was added by the Act of 1894. It is clear, therefore, that, 
save as is here provided for, trials by court-martial should be public. 

Article 103 B .—The court may, when it thinks fit, view any 
place. 

This article was added by the Act of 1894. A visit to the spot is some¬ 
times extremely useful in assisting a judge to understand a case and grasp the 
details ; but it is admissible with that object only. 

Article 104 .—In the case of any court-martial composed of 
European commissioned officers, the president shall conduct the 
proceedings. 

The words “general court-martial appointed under an Order in Council or 
of any other,” which occurred after the word “any,” and the words and figures 
“under article 90 or 97,” which occurred after the word “officers,” were repeal¬ 
ed by s. 37 of the Act of 1894 and have been omitted. The article is repro¬ 
duced as r. 72 (B), and again as r. 106 (A), of the Rules oj Procedure (Native 
Artny) post. 

As to courts-martial composed of Native officers, see r. 106 (B) ibid. 

Article 105. —Risaldar-Majors and Subahdar-Majors shall take 
precedence according to the dates of their commissions, and above 
all Subahdars or Risaldars. 

Sirdar Bahadurs and Bahadurs shall take rank only according to 
their respective commissions of Risaldar-Major, Subahdar-Major, 
Risaldar, Risaidar, Subahdar or Jemadar. 

Risaldars shall take rank with Subahdars according to the dates 
of their commissions as Risaidars, or, if they have not been Risaidars, 
then according to the dates of their commissions as Risaldars. 

Article 106. Trials by courts-martial may be carried on at any 
time without restriction. 

The date and hour of the court’s original assembly shall be 
fixed by, or under the orders of, the convening officer; but the 
adjournment and re-assembly of a court-martial shall be determined 
by the court itself. 
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Challenges. 


Interpreter's 

oath. 


This article is reproduced as r. .113 of the Rules of Procedure (Native 
Army), poet. As to adjournments, see also rr. 62 and 73, ibid. 

Article 107 . —At all trials by ordinary courts-martial, as soon as 
the court is assembled, the names of the president and members 
shall be read over to the prisoner, who shall thereupon be asked by 
the officer conducting the proceedings whether he objects to being 
tried by any officer sitting on the court. 

If the prisoner objects to any such officer, his objection, and also 
the reply thereto of the officer objected to, shall be heard and re¬ 
corded, and the remaining officers of the court [[shall, in the absence 
of the challenged officer, decide on the objection. 

When no challenge is made, or when challenge has been made 
and disallowed or the place of every officer successfully challenged 
has been filled by another officer to whom no objection is made or 
admitted, the court shall proceed as hereinafter provided. 

The word “ ordinary ” was substituted by s. 38 of the Act of 1894 for 
the words “ by courts-martial, other than courts-martial appointed under 
an Order in Council, or summary.” The reason will be found in the footnote 
on p. 159 above. There is no right of challenge in the case of an extraordi¬ 
nary court-martial. 

As to the decision of an objection, see art. 118. See, too, r. 79 of the 
Rules of Procedure ( Native Army), post. To be eligible to sit on a court- 
martial held under these Articles, a person must be subject to military law. 

Article 108 . —The officer conducting the proceedings shall then 
administer to the interpreter, or, when necessary, shall himself make 
as interpreter, an affirmation or oath as follows : — 

« I solemnly affirm, in the presence of Almighty 

God, that I will faithfully interpret and translate the proceedings of 
this court; and that I will not divulge the sentence until it shall have 
been published by authority : and further, that I will not disclose 
or discover the vote or opinion of any particular member of the 
court, unless required to give evidence thereof by a court of justice 
or court-martial in due course of law.” 

When oath is made instead of affirmation, the oath shall com¬ 
mence— 

“I do swear that I will faithfully interpret,” etc., 

and shall be in all other respects in the above form, and shall end 
with the words “ So help me God.” 

Where the court is composed of European commissioned officers, the 
president or senior officer conducts the proceedings—-see arts. 88 and 104. 
Where Native officers constitude the court, the judge advocate or superintend- 
ing officer conducts the proceedings—see r. 106 (B) of the Rides of Proce¬ 
dure (Native Army), post. Where the officers are mixed in the case of a sura- 
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irmry general court-martial, the president is nominated by the convening 
authority, and he, no doubt, is charged with the conduct of the proceedings. 

Arts. 108-110 appear, slightly paraphrased, as r. 80 of the Rules. See, too', 
r. 31, ibid. 

Article / 08A. —At a summary court-martial the interpreter shall 
make affirmation or oath down to the words “published by authority’’ 
only. 

This article was added by s. 39 of the Act of 1894. It is nowhere laid 
down in the Articles that the officer conducting the proceedings of a summary 
court-martial is to be sworn ; but the deficiency is now supplied by r. 31 of 
the Rules of Procedure (Native Army), post 

Article iog .—The interpreter, or the officer conducting the pro¬ 
ceedings, shall then administer to the president and each of the 
members of the court-martial an affirmation or oath in such of the 
following forms as shall be appropriate : 

For European Officers. 

“ I solemnly affirm, in the presence of Almighty 

God, that I will duly administer justice, according to the Indian 
Articles of War, without partiality, favour or affection ; and if any 
doubt shall arise, then, according to my conscience, the best of my 
understanding, and the custom of war in the like cases ; and that I 
will not divulge the sentence of the court until it shall be published 
by authority ; and, further, that I will not disclose or discover the 
vote or opinion of any particular member of the court, unless re¬ 
quired to give evidence thereof by a court of justice or a court- 
martial, in due course of law.” 


Special provl- 
sion in case of 
summary court, 
martial. 


President’s and 
member’s oath- 


When oath is made instead of affirmation, the oath shall com¬ 
mence— 

“I do swear that I will duly administer justice/ 

etc., and shall be in all other respects in the above form, and shall 
end with the words “ So help me God.” 

For Native Officers of the Mussulman or Hindu religion , or of any 
other religion for ivhich it may he appropriate . 

“ I solemnly affirm, in the presence of Almighty 

God, that I will duly administer justice according to the Indian 
Articles’ of War, without partiality, favour or affection; and if any 
doubt shall arise, then, according to my conscience, the best of my 
understanding, and the custom of war in the like cases ; and that 
I will not divulge the sentence of the court until it shall be published 
by authority; and, further, that I will not disclose or discover the 
vote or opinion of any particular member of the court, unless re- 
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quired to give evidence thereof by a court of justice or a couit- 
martial, in .due course of law.” 

See r. 80 (B) of the Buies of Procedure (Native Army), post. As to the con¬ 
duct of proceedings, see the note to art. 108 above. 

By Notification No. 341, dated the 29th March, 1895, it is directed, in ex¬ 
ercise of the powers conferred by art. 190, that in .the case of a summary 
court-martial the form of affirmation or oath administered under art. 109 to 
the officer conducting the proceedings shall be the form prescribed by 
that article down to and including the words “ customs of war in the like 
cases, the subsequent part of the form being, if the court thinks fit, 
emitted. See Gazette of India, 1895, Pt. I, p. 270. The notification is, by 
virtue of the provisions of s. 22 of the General Clauses Act, 1897 (X of 1897), 
now valid, although it was issued under art. 190 before the 1st April, 1895,' 
when that new article became operative. 

Article no. The interpreter, or any other European officer of 
officer’s d oath. cour *> then administer to the judge advocate, or superintend¬ 

ing officer, the following'affirmation or the following oath 

“I solemnly affirm, in the presence of Almighty 

God,that I will not, upon any account whatsoever, disclose or dis¬ 
cover the vote or opinion of any particular member of the court- 
martial, unless required to give evidence thereof as a witness by a 
court of justice or a court-martial, in due course of law; and that 
I will not, unless it be necessary for the due discharge of my official 
duties, disclose the sentence of the court until it shall be published 
by authority.” 

When oath is made instead of affirmation, the oath shall com¬ 
mence— 

“ I do swear that I will not, upon any account what¬ 

soever, disclose/” etc., and shall be in all other respects in the above 
form, and shall end with the words “ So help me God.” 

Witness’s oath. Article hi .—Every person giving evidence at a court-martial 
shall be examined on oath, or on affirmation where affirmation is 
appropriate and admissible, and shall be duly sworn or affirmed in 
such of the following forms as may be appropriate :— 

For Europeans and persons professing the Christian religion . 

“ I do swear that what I shall state shall be the truth, 

the whole truth, and nothing but the truth. So help me God. ”— 

or, 

“ I solemnly affirm, in the presence of Almighty 

God, that what I shall state shall be the truth, the whole truth, and 
nothing but the truth.” 

For Mussulman , Hindu , or other Native Witnesses . 

“J solemnly affirm, in the presence of Almighty 
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lall state shall be the truth, the whole truth, and 
nothing but the truth.” 

This article and art. 112 are'reproduced as r. 66 of the Rules of Procedure 
(Native Army), post. 

Article 112. —If none of the forms of oath or affirmation pres¬ 
cribed in articles 108 to hi, both inclusive, are appropriate to any 
officer of a court-martial or any witness, such officer or witness shall 
make oath or affirmation to the purport hereinbefore prescribed, in 
such form as the court ascertains to be according to his religion or 
otherwise binding on his conscience. 

Article up .—When more trials than one are held by the same 
court-martial, every officer of the court and every witness before 
the court shall make a fresh oath or affirmation, as hereinbefore 
prescribed, notwithstanding any previous oath or affirmation. 

This article appears, in paraphrased form, as r. 24 of the Pules of Proce¬ 
dure (Native Army), post., and it is also reproduced as r. 120, ibid. 

Article 1 75.—If at any trial for desertion, absence without leave, 
overstaying leave, or not rejoining when warned for service, the 
person tried states in his defence any sufficient or reasonable excuse 
for his unauthorized absence and refers in support thereof to any 
officer in the civil or military service of Government, or if it appears 
that any such officer is likely to prove or disprove the said statement 
in the defence, the court shall address such officer, and adjourn 
until his reply is received. 

The written reply of any officer so referred to shall, if signed by 
him, be received in evidence, and have the same effect as if made on 
oath or affirmation before the court. 

If the court is dissolved before the receipt of such reply, or if the 
court omits to comply with the provisions of this article, the convening 
officer may, at his discretion, annul the proceedings and order a 
fresh trial by the same or another court-martial. 

The signature on a reply received under this article will be presumed to be 
genuine—see art. 187. 

The first two paragraphs of this article are reproduced as r. 39 of the 
Pules of Procedure (Native Army), post. 

Article 116 . —(/) A prisoner charged before a court-martial with 
desertion may be found guilty of attempting to desert or of being- 
absent without leave. 

(2) A prisoner charged before a court-martial with attempting to 
desert may be found guilty of desertion or of being absent without 
leave. 
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Art. 114 was repealed by s. 40 of Act XII of 1894, 
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(3) A prisoner charged before a court-martial with any one of 
the following offences, that is to say, theft, dishonest misappropri¬ 
ation or conversion, criminal breach of trust, or dishonestly receiving 
or retaining stolen property, may be found guilty of any other of 
those offences. 

(4) A prisoner charged before a court-martial with any other 
offence under these Articles may, on failure of proof of an, offence 
having been committed under circumstances involving a more severe 
punishment, be found guilty of the same offence as having been 
committed under circumstances involving a less severe punishment. 

This article was substituted for the original article by the Act of 1894. 
There is no provision for the joinder of charges before a court-martial ; but 
in practice several offences may be charged and tried together, and to this 
there would seem to be no objection so long as a separate finding is arrived 
at on each. As to the framing of charges, see r. 15, et seq., of the Rules of 
Procedure (Native Army), ;post. 

Evidence of Article iin. —(/) When any person subject to these Articles 

previous convio- J J 

character’ eneral ^as keen conv * cte d by a court-martial of any offence, such court- 
martial shall enquire into, and receive and record evidence of, any 
previous convictions of such person, either by a court-martial or by 
a criminal court, and shall further enquire into and' record the 
general character of such person. 

(2) Evidence received under this article may be either oral, or 
in the shape of entries in, or certified extracts from, court-martial 
books or other official records; and it shall not be necessary to prove 
the signature to such certified extracts, nor shall it be necessary to 
give notice before trial to the person tried that evidence as to his 
previous convictions or character will be received. 

(j) At a summary court-martial the commanding officer holding 
the trial may, if he thinks fit record any previous convictions against 
the offender and his general character, as of his own knowledge, 
instead of requiring them to be proved under the foregoing provi¬ 
sions of this article. 

This article was substituted for the original article by the Act of 1894. 

Sub-article (3) is reproduced, slightly paraphrased, as r. 43 (A) of the Rules 
of Procedure [Native Army), post. See also—as regards native commissioned 
officers and hospital assistants—r 103, ibid. 

In this connection see Pt. I, ch. IV, § 10, ante. 

Additional Article 11? A ,—Subject to the provisions of the last foregoing 

rules of evi- ar ticle, the Indian Evidence Act, 1872, subject to such modifications 

(16QC6 

thereof and to such additional rules of evidence as the Governor 
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General in Council may, by notification, direct, shall apply to all 
proceedings before a court-martial. 

This article was added by s. 42 of Act XII of 1894. See, again, Pt. I, ch. 
IV, § 3, ante, and r. 54 et seq. of the Rules of Procedure (Native Army), post. 

Article n8 .—The members of a court-martial shall preserve 
order ; and, in giving their votes upon my matter, shall begin with 
the junior in rank. 

Except where otherwise specially provided, every decision shall 
be passed by a majority of votes; and, where there is an equality of 
votes as to either finding or sentence, the decision shall be in favour 
of the person tried. 

In matters other than the finding or sentence, the president shall 
have a casting vote. 

See the special provisions of the next article as to the majority necessary 
in the case of a sentence of death. See, too, r, 118 of the Rules of Procedure 
(Native Army), post . 

Article No sentence of death shall be passed by any court- 

martial without the concurrence of two-thirds at the least of the 

ff 

members of the court. 

This article was substituted for the original article by s. 43 of the Act of 
1894. It is reproduced as r. 118 (D) of the Rules of Procedure (Native Army), 
post . 

Article 120. — {1) The finding or sentence of any court-martial 
may be once revised by order of the officer authorized to dispose of 
the proceedings, and, on such revision, the court, if so directed by 
him, may take additional evidence. 

(2) The court, on revision, shall consist of the same officers as 
were present when the original decision was passed, unless any of 
those officers shall be unavoidably absent. 

(3) In case of such unavoidable absence, the cause thereto shall 
be duly certified in the proceedings, and the court shall proceed 
with the revision, provided it still consists of the smallest number of 
officers of which such court is by these Articles required to consist. 

This article was substituted for the original one by s. 43 of the Act of 
1894. Sub-article (1) is reproduced as r. 98, and sub-articles (2) and (3) 
appear in a modified form as r. 99(A), of the Rules of Procedure {Native 
Army), post. 

The officer “authorized to dispose of the proceedings” is the confirming 
authority, and under this article that authority can interfere with a finding 
of acquittal to the extent of requiring the court-martial to reconsider it. 
See the note to art. 89. A fortiori, if it thinks that a sentence is too light, 
it can send it back for reconsideration with a view to enhancement. If, how* 
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ever, the court-martial adheres to its first opinion, there is nothin g left but 
to confirm the finding of acquittal or the sentence, however inadequate. 

J his article, differing from the corresponding provision in s. 54 (2) of the 
Army Act. (44 & 45 Viet., c. 58), empowers the officer to whom the proceed¬ 
ings of a court-martial are submitted for confirmation, to direct, in sending 
the proceedings back for revision, that additional evidence be taken. This is 

desirable in order to avoid the necessity for ordering an entirely fresh trial in 
a case in which there has been any material omission in respect of the evidence 
produced or admitted in the first instance. 

generally 7of-° Article /2/.—The procedure laid down in the articles 106 to 119 
(both inclusive) shall 4 be adopted at all trials by courts-martial save 
when otherwise specially ordered or provided. 

wUnysscs m pro- Article 122 .—(/) The judge advocate in the case of a general 
ments, etc. court-martial, and the officer ordering the trial in the case of any 
other court-martial, may, by summons under his hand, require the 
attendance before the court, at a time and place to be mentioned in 
the summons, of any person either to give evidence or to produce 
any document or other thing. 

(2) In the case of a witness amenable to military authority, the 
summons shall be sent to the officer actually commanding the corps, 
department or detachment to which he belongs, and such officer 
shall serve it upon him accordingly. 

(3) In the case of any other witness, the summons shall be 
sent to the magistrate within whose jurisdiction he may be or reside, 
and such magistrate shall give effect to the summons as if the witness 
were required in the court of such magistrate. 

M When a witness is required to produce any particular docu¬ 
ment or other thing in his possession or power, the summons shall 
describe it with convenient certainty. 

(5) Nothing in this section shall be deemed to affect the Indian 
Evidence Act, 1872, sections 123 and 124, or to apply to any 
letter, post-card, telegram, or other document in the custody of the 
postal or telegraph authorities. 

(6) If any document in such custody is, in the opinion of any 
^strict magistrate, chief presidency magistrate, high court or court 
of session, wanted for the purposes of any court-martial, * such 
magistrate or court may require the postal or telegraph authorities, 
as the case may be, to deliver such document to such person as such 
magistrate or court may direct. 

(7) If any such document is, in the opinion of any other magis¬ 
trate or of any commissioner of police or district superintendent of 
police, wanted for any such purpose, he may require the postal or 
telegraph department, as the case may be, to cause search to be 
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tain, such document pending the orders of any 
such district magistrate, chief presidency magistrate or court. 

This article was substituted for the original one by s. 44, of the Act of 1894. 

It is reproduced as r. 61 of the Rules of Procedure ( Native Army), post. 

Ss. 123 and 124 of the Indian Evidence Act, 1872 (I of 1872), post , relate 
to evidence disclosing affairs of state and official communications. As to tele¬ 
grams and postal documents, compare the provisions of ss. 94 and 95 of the 
Code of Criminal Procedure 1898 (Act V of 1898). As to witnesses, see also 
rr. 20, 58, 59 and 60 of the Rules above referred to. 

Article i2j .—(/) Any Witness duly summoned, and any person 
who commits any contempt of court in the presence of a court- 
martial, or any offence described in article 5^ 67 or 68, shall, if 
subject to these Articles, be proceeded against as the court may 
direct. 

(2) If any such witness or person is not so subject, the presi¬ 
dent of the court-martial may certify the offence under his hand to 
the court of any magistrate “within the local limits of whose juris¬ 
diction it was committed, and the magistrate may thereupon take 
cognizance of the case and, after hearing anything which the accused 
may desire to say, dispose of it as if the offence had been com¬ 
mitted in a proceeding in the court of such magistrate. 

This article was substituted for the original one by s. 44 of the Act of 
1894. It is reproduced as r. 63 of the Rules of Procedure (Native Army), post . 

Article 124 .—(/) No president or member of a court-martial, 
no judge advocate or superintending officer, no party to any pro¬ 
ceeding before a court-martial or his legal practitioner or agent, and 
no witness acting in obedience to a summons to attend a court- 
martial, shall, while proceeding to, attending on, or returning from, 
a court-martial, be liable to arrest under civil or revenue process. 

(2) If any such person is arrested under any such process, he 
may be discharged by order of the court-martial. 

This article was substituted for the original one by s. 44 of the Act of 
1894. It is reproduced as r. 64 of the Rules of Procedure (Native Army), post. 

Chapter III. 

Sentences , 

Article 1 jo. —(a). Any general court-martial may, for any offence 
falling under articles 7 to 23, both inclusive, and for such offences 
only, sentence any person subject to its jurisdiction to death, or to 
transportation for life or for any period not less than seven years, 
or to imprisonment (with or without hard labour, and with or without 

Arts. 125—129 were repealed by s. 45 of Act XII of 1894, and have been 
omitted. 
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solitary confinement) for any period not exceeding fourteen years. 

(b) Any general court-martial may, for any offence falling under 
anicle 54, 55 or 56 of these Articles, sentence any person as afore¬ 
said to the penalties attached to such offences in article 57, and may, 
for any other disgraceful conduct, award the penalties attached to 
that offence in articles 136, 137 and 138. 

(' c ) ^ny general court-martial may, in any case where no special 
punishments are prescribed, or in addition to any special punish¬ 
ment where so authorized, sentence any person amenable thereto 
to any punishment specified in articles 131, 132, 133, 135, 137 and 

138. 

(d) No court-martial, other than a general court-martial, shall 
have power to award a sentence of death, transportation or im¬ 
prisonment exceeding two years. 

Any general court-martial may sentence any commissioned officer 
to be dismissed the service, or to be suspended from rank, pay and 
allowances for any stated period, or to be placed one or more steps 
lower in the list of his rank. 

No court-martial, other than a general court-martial, shall have 
power to try or punish a commissioned officer. 

Clause (a) of this article, and especially the words “ and for such offences 
only,” are a stumbling-block, which should certainly be removed. Under art. 
53, a person convicted of any of the offences specified in arts. 25 to 52 “ shall; 
on conviction by any court-martial competent to try him, be sentenced to such 
punishment, other than death or transportation, as such court is, by these 
Articles, empowered to award”; and, under art. 76, a general court-martial is 
empowered to pass, inter alia , sentences of imprisonment for any term not 
exceeding fourteen years. Primd facie , then, it is clear that the maximum 
term of imprisonment awardable by a general court-martial for any of the 
offences specified in arts. 25 to 52 is fourteen years ; and the same may be said 
in regard to the offences referred to in arts. 66, 69, and 70. But a doubt is 
thrown on this conclusion by clause (a) of art. 130, which enacts that “any 
general court-martial may, for any offence falling under arts. 7 to 23, both 
inclusive, and for 8uch offences only , sentence any person subject to its 
jurisdiction to death, or to transportation for life or for any period not less 
than seven years, or to imprisonment (with or without hard labour and with 
or without solitary confinement)'for any period not exceeding fourteen years.” 
The clause, in fact, repeats the provisions of art. 21, with the addition of the 
words italicised. It is submitted that the words “ sentence any person 
subject to its jurisdiction to death, or to transportation for life or for any 
period not less than seven years, or to imprisonment (with or without hard 
labour and with or without solitary confinement) for any period not exceeding 
fourteen years” must, in order to avoid a direct contradiction, be read 
together. The clause relates to those offences which alone are punishable with 
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death or transportation—see the heading to arts. 7 to 23—and, therefore, to 
those which alone are punishable with death or transportation or any of the 
lighter penalties specified. In other words, it gives a range of sentences, any 
one of which a general court-martial may, in the case of such offences and 
such offences only , in its discretion inflict. The primd facie conclusion arrived at 
above is, therefore, correct and is not affected by the clause. But the words 
“ and for such offences only ” ought to be omitted; whence it follows that 
the whole clause might with advantage be repealed. The result is that, by 
the repeal of the original art. 133, as to which see the note thereto below, 
the legislature enhanced the term of imprisonment awardable by a general 
court-martial for a minor offence from two to fourteen years. But this can 
scarcely have been intended. 

In sub-article ( b) the expression “may”, where it first occurs, should be—-see 
art. 57—“ shall,” and the words and figures “and may . . . and 138” ought 
to be either repealed or modified. Arts. 136 to 138, as they stand since the 
amending legislation of 1894, can soarcely be said to attach any penalties to 
disgraceful conduct. 

In sub-article (c) the word “ prescribed” must mean “prescribed by these 
Articles,” and cannot have the meaning given to it by the definition in clause 
(e) (2) above. The sub-article confers on general courts-martial wider powers 
than were perhaps intended, and it ought to have been reconsidered when the 
articles referred to in it were recast in 1894. 

In sub-article (d) the words “ two years ” were substituted for the words 
“ OQ e year ” by s. 46 of the Act of 1894. 

Af tide iji. Dismissal from the service may accompany any 
other sentence passed by a court-martial. 

This article was substituted for the original one by s, 47 of the Act of 
1894, See, too, arts. 3, 4, 5, 57, 76, 82, 85A, 132, and 155. 

Ai tide ij2. Any court-martial may sentence a non-commis¬ 
sioned officer to be reduced to a lower grade or to the ranks, or to 
be placed one or more steps lower in the list of his rank ; 

or may sentence any person subject to these Articles below the 
rank of warrant officer to be dismissed the service, or to suffer 
corporal punishment not exceeding fifty lashes, or to imprisonment, 
with or without hard labour and with or without solitary confinement, 
for such periods as are hereinafter prescribed. 

The words “to a lower grade or” were inserted by s. 48 of the Act of 1894. 
Cf. art. 164. The last seven words are meaningless ; for no periods of impri¬ 
sonment are “ hereinafter prescribed.” The only limit to the term awardable 
is, therefore, that which is fixed for the particular court-martial trying the 
offender by art. 76, 82, 85A, 92, or 95, as the case may be. Of arts. 5 (O) 
and 70 above. 

Article ijj.— In executing a sentence of solitary confinement, 
such confinement shall in no case exceed fourteen days at a time,’ 
with intervals between the periods of solitary confinement of not 
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less duration than such periods; and, when the imprisonment 
awarded shall exceed three months, the solitary confinement shall not 
exceed seven days in any one month of the whole imprisonment award¬ 
ed, with intervals between the periods of solitary confinement of not 
less duration than such periods. 

Arts. 133-137 were substituted for the original articles by s. 49 of Act 
XII of 1894. Art 133 reproduces, ipsissimis verbis , the provisions of s. 74 of the 
Indian Penal Code (Act XLV of 1860). It has been held, with reference to 
that section, that solitary confinement cannot be imposed for the whole period 
of the imprisonment awarded, even although that does not exceed 14 days— In 
re Nyay, SuJc Mether , (1869) 3 B.L.R., 49. 

The original article enacted that, except in the cases provided for by arts. 
24 and 57, the limit of imprisonment, whether with or without hard labour 
and solitary confinement, awardable by courts-martial should be :—for general 
courts-martial, two years j for district courts-martial, one year; and for 
regimental courts-martial, six months. The result is—see the note to art. 130 
above—that the term of imprisonment awardable for a minor offence has been 
raised from two to fourteen years in the case of a general court-martial, and 
from one year to two years in the case of a district court-martial. As regards 
regimental courts-martial, no change has been made—see the proviso to art. 
85A above. 

Article 134 ,—A non-commissioned officer sentenced by court- 
martial to any of the punishments specified in the second paragraph 
of article 132 shall be deemed to be reduced to the ranks. 

See the first sentence of the note to art. 133 above. The sentence of the 
court-martial should nevertheless direct that the non-commissioned officer be 
first reduced to the ranks, 

Article /3 t 5.—On a conviction of any offence, a general, sum¬ 
mary general, or district court-martial may, in addition to any other 
punishment which it is empowered to award, sentence the offender to 
forfeit all advantage as to additional pay and claim to pension on 
discharge which might otherwise have accrued from the length 
or nature of his former service, or to forfeit all such advantage 
absolutely, whether it has accrued from former service or 
may accrue from future service, or to forfeit service for the purpose 
of promotion, increased pay or pension, or any other prescribed pur¬ 
pose, or to forfeit any military decoration or reward. 

See the first sentenoe of the note to art. 133 above. 

Article ij6 .—Whenever a person subject to these Articles is 
convicted by a court-martial, his good-conduct pay shall, subject to 
any rules or orders which may from time to time be made with the 
previous sanction of the Governor General in Council, cease. 
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See the first sentence of the note to art. 133 above. The Army Regulations, 
India, vol. I, para. 98, contain rules and orders on this subject; but these 
are now under revision. 

Article 137.—On a-conviction for any offence, if the offender is 
sentenced to dismissal from the service or if his sentence involves 
such dismissal, he may further be sentenced to forfeit, if the court 
shall so direct,— 

(a) all or any arrears of pay and allowances or other public 
money due to him at the time of his dismissal, or 
(3) such portion thereof as may be required to make good any 
proved loss or damage arising out of his offence. 

See the first note to art. 133 above. See too, rr. 17 (G) and 97 of the 
Rides of Procedure (Native Army), post. 

Article 138 .—Any court-martial, in addition to any punishment 
other than, or not involving, dismissal, may sentence any person as 
aforesaid to be put under stoppages, to the extent specified in article 
139, until any proved loss or damage arising out of his misconduct 
be made good. 

The first part of the original article was repealed by the Act of 1894 and 
has been omitted. 

Article 139 .—Stoppages under article 138 shall not be awarded, 
whether under one or more than one sentence, to a greater extent 
than one-half of the offender’s monthly pay and allowances, and shall 
not be so awarded as to extend beyond one year. 

Any public money issued to the offender within the said period 
of one year shall, for the purposes of this article, be deemed to be 
pay and allowances. 

The words “ one-lialf of the offender’s ” were substituted by s. 51 of Act 
XII of 1894 for the words “ in the case of an officer, two-thirds, or in the 
case of any other person, one-half of his,” which occurred in the original article. 

The expression “public money” is, no doubt, intended to cover any reward 
or grant made to the offender from the public revenues. 

Article 140, —Whenever a sentence of transportation or imprison¬ 
ment is passed by any court-martial upon an offender already under 
sentence of transportation for a limited term or of imprisonment, 
the court may award transportation or imprisonment to commence on 
the expiration of such previous sentence, notwithstanding that the 
aggregate of any terms of imprisonment may thus exceed the limit 
of imprisonment which such court is by these Articles empowered to 
award. 

The concluding part of this article (beginning with the word “ notwith¬ 
standing ”) seems to be wholly unnecessary and calculated only to suggest 
that the earlier part means more than is said in it. All that the article does 


Forfeiture of 
arrears of pay. 


Stoppages. 


Extent of 
stoppages. 


Sentence of 
transportation 
or imprison¬ 
ment on person 
already under 
sentence. 




<SL 

INDIAN ARTICLES OF WAR. 

is to enable a court-martial to postpone the execution of a sentence passed 
by it, where the convict is at the time serving a term of imprisonment or 
transportation. Otherwise the unexpired sentence and the new sentence 
would run concurrently, and a person having, for example, still to undergo a 
years imprisonment under a former sentence, would have nothing added 
to his punishment by a sentence of one year’s imprisonment for a sub¬ 
sequent offence. 

nee of death. 0 * Ar/ ' cle awarding a sentence of death, a general court- 

martial shall, at its discretion, direct that the offender shall “suffer 
death by being hanged by the neck until he be dead,” or shall 
“suffer death by being shot to death.’’ 


Chapter V. 



Transportation. 


Execution of Sentences. 

Article 150 .—'Whenever the sentence of a general court-martial 
awarding transportation is duly confirmed, or whenever a sentence of 
of death is duly commuted to transportation, the offender shall, as soon 
as may be convenient, be delivered over with a warrant of commitment, 
containing an authenticated copy of the sentence or commuted 
sentence, to the officer in charge of a jail, and such officer shall give 
effect to the sentence accordingly, under such order as he may receive 
from the Local Government, 

The words (i as soon as may be convenient ” were inserted by s, 53 of 
Act XII of 1894, and the words “a jail” were at the same time substituted 
for the words “ the nearest jail.” 

Officers in charge of jails are bound to receive and detain persons duly 
committed to their custody, and such a warrant of commitment as is here 
contemplated is sufficient authority for them to act upon—see ss. 3, 15 and 
16 of the Prisoners Act, 1901 (III of 1901). The following form has been 
laid down by Army Regulations, India 


WARRANT OF COMMITMENT. 


To 


The Magistrate (or other Officer in charge of the Jail) at 

Whereas at a court-martial held at 

day of , 

men f i °f , was convicted of 

And whereas the said court-martial, on the day of 

In full. 8en ^ encc passed the following sentence upon the said , that is to say 


on the 
, of the regi- 


Chapter IV, relating to the confirmation and commutation of sentences and 
including original articles 142-149, was repealed by s. 53 of Act XII of 1894, 
and has been omitted. See now arts, 89A and 89B above. 
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And whereas the said sentence has been duly confirmed* by > 

Commanding » and the said 

is herewith transmitted to you to undergo the same ; 

Now these are to require and authorise you to receive the said 
into your custody, and inflict upon him the said sentence of imprisonment 
with hard labour for reckoned from the day on which 

the said sentence was passed. + 

Given under my hand at , this the day of 

(To be signed by the confirming officer in the case of a regimental or 
summary court-martial / or by the staff officer of the division, district or 
station , or the commanding officer of the regiment , in the case of a general 
or district court-martial.) 

Article 151. —Whenever the duly confirmed sentence of any 
court-martial awards imprisonment with hard labour, or whenever the 
sentence of any court-martial is duly commuted to such imprison¬ 
ment, the offender shall, as soon as may be convenient, be delivered 
over with a warrant of commitment, containing an authenticated 
copy of the said ^sentence or commuted sentence, to the officer in 
charge of a jail ; and such officer shall detain the offender, under 
the rules in force, in such jail, according to the exigency of the 
warrant, or until he is discharged by due course of law : 

Provided that, in the case of a sentence of such imprisonment 
for a period not exceeding three months, the confirming or superior 
authority, or, in the case of a summary court-martial, the commanding 
officer holding the trial, may direct that the sentence shall be under¬ 
gone in military custody. 

The words * ‘ as soon as maybe convenient ” were inserted, the words 
“ a jail” were substituted for the words “ the nearest jail,” and the proviso 
was added, by ss. 53 and 54 of the Act of 1894. ' As to this proviso, see the 
last note to art. 155 below. 

Article 132. —Subject to the control of the Commander-in-Chief 
in India, the general officer of the Command may, as occasion 
requires, direct that any person under his Command and sentenced 
under these Articles to imprisonment shall be confined in any jail 
or other fit place for confinement situate within the local limits of 
such Command, or may order his removal from any place of con¬ 
finement under military control to any other such place, or to any 
jail or other fit place of confinement situate within such local limits. 

Subject as aforesaid, the officer commanding any force not 
attached to a Command, shall have the like powers so far as regards 

* If there is any mitigation, here insert “ to the extent of .” 

f The necessary modification should, of course, be made where the sentence 
is not one of rigorous imprisonment. Sentences of death are executed under 
the order of the confirming authority. 
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* persons under his command and jails or other places of confine¬ 
ment situate within the limits of such command. 

The words ‘ ‘Subject to the control of the Commander-in-Chief in India, 
the general officer of the Command” were substituted for the words “ The 
Commander-in-Chief of a Presidency,” the words “ Subject as aforesaid” 
were prefixed to the second paragraph, and the words “ a Command” were 
substituted for the words “any Presidency,” by ss. 55 and 56 of Act XII of 
1894. Presidential Commanders-in-Chief were abolished by the Madras and 
Bombay Armies Act, 1893 (56 & 57 Viet., c. 62), ante. 

AriieU / jj. — When any person subject to these Articles is con¬ 
fined in any jail or other place not subject to military control, under 
a sentence of transportation or imprisonment, whether passed by a 
court-martial or by a court of criminal justice, the Government of 
India, or the Local Government of the Presidency or place wherein 
such person is confined, may order his transfer to military custody, 
or may order his removal from one to any other such place of 
confinement within the territories of such Government. 

The period during which such person is in custody during his 
removal shall be reckoned as part of his term of transportation or 
imprisonment. ~~ — 

As to the meaning of the expression “Government of India” and “Local 
Government,” see Pt. I, ch. VI, § 11, ante. 

Article 154. —Any person subject to these Articles in receipt of 
public pay, who is imprisoned in any place under the sentence, or 
commuted sentence, of a couit-martial or a court of criminal justice, 
shall, during such imprisonment, if his sentence does not involve 
dismissal under article 155 or article 157, forfeit all pay and allow¬ 
ances, and be entitled to subsistence only according to the rates pre¬ 
scribed in the regulations of the Government to which he is subject. 

And any such person in confinement in any place whatsoever, 
whether as a punishment by his commanding officer or under any 
charge of which he is subsequently convicted, shall, during such 
confinement, forfeit all pay and allowances, a^d be entitled to 
subsistence only according to the regulations of the Government 
to which he is subject. 

Art. 157 has, it will be found, been repealed, and the reference thereto 
ought to have been repealed at the same time. 

The regulations here referred to are, no doubt, those made by the various 
Local Governments as to the scale of allowances payable for the subsistence of 
judgment-debtors imprisoned in execution of decrees—see s. 338 of the Code 
of Civil Procedure (Act XIV of 1882). 

Article 155. —Every person sentenced by any court-martial, or 
by any court exercising jurisdiction in criminal cases, to transportation 
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with hard labour for any term exceeding three^ 
months, shall, in the case of a sentence by a court-martial, from 
the date of confirmation of such sentence, and, in the case of a 
sentence by a criminal court, from the date of such sentence or, 
if an appeal be preferred against such sentence and fail, from the 
date of the disposal of such appeal, be struck off the strength of 
the regiment, corps, or .department to which he belongs . 

Provided that on active service such person may, by order of the 
officer empowered under these Articles to confirm or otherwise dis¬ 
pose of the proceedings of. the trial,- be retained to serve in the 
ranks, and his service therein shall be reckoned as part of his term 
of transportation or imprisonment. 

The worda"“or, if an appeal be preferred against suoh sentence and fail, 
from the date of the disposal of such appeal,” were inserted by s. 57 of Aot 
XU of 1894. Apparently no action should be taken under this article on 
a sentence passed by an ordinary criminal court until the period of limi¬ 
tation for an appeal (where there is an appeal) has expired, and that period is 
60 days from the date of the sentence, if the appeal is to the High Court, and 30 
days, if it is to any other court—3ee Nos. 154 and 155 of the second schedule 
to the Indian Limitation Act, 1877 (XV of 1877). No appeal lies except as 
expressly provided by law, and the provisions on the subject are to be found 
in ch. XXXI—ss. 404 to 431—of the Code of Criminal Procedure, 1898 (Act V 
of 1898). The proviso to this article was added to meet the exigonoies of 
active service by s. 58 of the Act of 1894. 

Dismissal under this article involves forfeiture of all claim to pension, 
where the person struck off the strength is a native officer—see art. 3 above. 
But, in the case of a person subject to these Articles otherwise than as a 
native officer, art 4 merely provide for such forfeiture, if the dismissal is 
ordered under that article. Whore, therefore, a person who is not a native 
officer, is sentenced by a court-martial to transportation or to rigorous impri¬ 
sonment for more than three months, the court-martial should be careful to 
sentence him, under art. 131, to dismissal also, so as to draw art. 4 and 
forfeit his pension. Otherwise, or if he is sentenced by an ordinary criminal 
court, his pension is not apparently ipso facto forfeited. 

It is in the interests of a regiment not desirable to receive back into it a 
person who lias been an inmate of a civil jail, and, where the sentence is one 
of simple imprisonment passed by a court-martial or otherwise under these 
Articles, the offender need not—see arts. 151 and 152—be Sent to a civil jail at 
all. Where the sentence is one of rigorous imprisonment for more than three 
months, the convict’s return is avoided by his dismissal under this article. 
And where the sentenoe is one of rigorous imprisonment passed these Articles 
for a term not exceeding three months, the proviso, which was added to art. 
151 by s. 54 of the Act of 1894, now provides for the retention of the offender 
in military custody. 

Arts. 156—159 were repealed by s. 59 of Act XII of 1894. They dealt 
with the non re-admission of a convict; dismissal with ignominy ; the 
publication of a sentence for disgraceful conduct; and sentences of summary 
courts-martial. 

24 
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Chapter VI. 

Pardons and remission*. 

Article 160. —When a person subject to these Articles has 
been convicted by a court-martial of any offence,— 

(a) the Governor General in Council, or, 

(b) when the person has been convicted of any offence other 
than a civil offence, the Commander-in-Chief in India or 
the general officer of the Command, 

may— 

(/) pardon the person ; 

( 2 ) remit wholly or in part any punishment awarded to him ; 

(j) order the restoration to him of any service or other 
advantage forfeited under his sentence ; or 
re-admit him to the service when he has been dismissed 
therefrom : 

Provided that the general officer of the Command shall not 
exercise the powers conferred by this section in respect of any 
person, unless— 

(/) the person was under his authority when sentenced ; and 

( 2 ) the person is still in the service, or, if the person has 
been dismissed from the service, the corps or department 
from which he was dismissed, has since continued under 
the authority of that officer. 

This article was substituted for the original one by s. 60 of the Aot of 1894. 

A “civil offence ” is—-see clause (e) (20) (21) (22), above—an act or omission 
which, if committed in British India, would be triable and punishable by a court 
of ordinary criminal justioe. In the case of a conviction by a court-martial 
of such an offence, the power to pardon or remit is here vested in the Governor 
General in Council alone : where the offender is punished by an ordinary 
criminal court, the power is vested concurrently in the Local Government also 
by s. 401 of the Code of Criminal Procedure, 1898 (Act V of 1898). But 
this power must be distinguished from the right of the Crown to extend 
mercy to offenders, which rests on prerogative, alone. A Royal pardon 
purges the offence and absolves the recipient no t only from the punishment 
inflicted, but also from any penal consequences, whether imposed by Statute 
or not. See Hay v. Justices of Tower Division of London (1890), L. R. 24 
Q. B. D. 561. The same could scarcely be claimed for a pardon granted 
under this article or under the Code. 

Article 161. —Any officer in charge of a jail, on receiving a 
notification under the hand of a Secretary to the Government of India, 
or under the hand of the Commander-in-Chief in India or the general 
officer of the Command, or of the officer commanding any force 
not attached to a Command or any division or district, that the 
sentence under which any person subject to these Articles is im- 



INDIAN ARTICLES OF WAR. 

in such jail has been annulled or remitted, or that any such 
person has been pardoned under article 160, shall, on the authority 
of such notification alone, immediately release the prisoner or re¬ 
turn him to military custody. 

The words ‘‘or to the Government of Fort St, George, or to the Govern¬ 
ment of Bombay,” which occurred after the words “Government of India,” 
were repealed by s. 61 of the Act of 1894, and have been omitted. The words 
“Commander-in-Chief in India or^the general officer of the Command, or of 
the officer commanding any force not attached to a Command” were at the 
same time substituted for the words “Commander-in-Chief of any Presidency, 
or of the officer commanding any force not attached to a Presidency.” The 
Presidential Commanders-in-Chief were abolished by the Madras and Bombay 
Armies Act, 1893 (56 & 57 Viet., c. 62), ante. 

The word “notification” must, in view of the context, here be given its 
ordinary significance, and not the special meaning attached to it by clause (e) 

(1) 0 f these Articles. A notification in the Gazette of India can scarcely have 
been contemplated in this connection. 

Preservation of proceedings , 

Article 161A .—(/) The proceedings of all general courts- 
martial shall be preserved by the judge advocate general for not less C6rtHiu perl<>d - 
than seven years, and the proceedings of summary general courts- 
martial and district courts-martial for not less than three years, from 
the date of the confirmation of the,finding and sentence. 

(2) The proceedings of regimental and summary courts-martial 
shall be preserved for three years with the records of the corps or 
department to which the prisoner belonged. 

(j) Every person tried by a court-martial shall be entitled, on 
demand at any time after the confirmation of the finding and sen¬ 
tence, where such confirmation is required, and before the proceed¬ 
ings are destroyed, to obtain from the officer or person having the 
custody of the proceedings a copy thereof, including the proceedings 
upon revision, if any, upon payment for the same at the prescribed 
rate. 

This article was added by s. 62 of the act of 1894. 

In this connection, see r. 131, et seq., of the Pules of Procedure [Native 
Army), post , and note that sub-article (3) is reproduced as r. 134 (A), ibid. 

As to the words “where such confirmation is required,” see art. 89 above, 
and the notes thereto. 

As to copies of public documents such as these, see ss. 76 and 77 of the 
Indian Evidence Act, 1872 (I of 1872). Copies duly certified under those 
sections are admissible as proof of the contents of the originals. For “the 
prescribed rate ” for the purposes of this article, see r. 164 of the Pules above 
referred to. 





MIMSr* 



Enquiry as to 
absence without 
leave. 


INDIAN ARTICLES OF WAR. 


<SL 


Absence as 
prisoner of war 


Chapter VII. 

Regimental courts of enquiry. 

Article 162 .—(/) When any person subject to these Articles 
has been absent without due authority from his duty for a period of 
sixty days, a court of enquiry shall, as soon as practicable, be assem¬ 
bled and, upon affirmation or oath administered in the prescribed 
manner, shall enquire respecting the absence of the person and the 
deficiency, if any, of property of the Government entrusted to his 
care, or of his arms, ammunition, equipments, instruments, clothing 
or necessaries : and, if satisfied of the fact of such absence without 
due authority or other sufficient cause, the court shall declare such 
absence and the period thereof, and the said deficiency, if any ; and 
the commanding officer of the corp or department to which the 
person belongs shall enter in the court-martial book of the corps or 
department a record of the declaration. 

(2) If the person declared absent does not afterwards surrender 
or is not apprehended, the record shall have the legal effect of a con¬ 
viction of desertion. 

(3) If the person declared absent surrenders or is apprehended, 
the record or a copy thereof, purporting to bear the signature of the 
officer having the custody of the court-martial book, shall, on the 
trial of the person for desertion, be presumptive evidence of the facts 
therein recorded; and, on proof of the identity of the prisoner 
with the person therein mentioned, he may be found guilty of deser¬ 
tion and of the deficiency, if any, therein recorded. 

This article was substituted for the original article by s. 63 of the Act of 
1894, and is on the same lines as s, 72 of the Army Act (44 & 45 Viet., c. 58). 
In connection with it, see r. 156 of the Rules of Procedure (.Native Army)> post. 

As to the composition, assembling and procedure of courts of enquiry held 
under this article, see r. 153 of the Rules above referred to. As to non- 
statutory courts of enquiry, see Pt. I, ch, III, § 18, ante. 

As to desertion, see the notes to art. 10 above. Deserters may be arrested 
by the police without warrant—see art. 185 of these Articles and s. 54 of the 
Code of Criminal Procedure, 1898 (Act V of 1898)—, and their property is liable 
to be dealt with under art. 176. 

The facts recorded shall be presumed to be proved, unless and until they 
are disproved. Cf, s. 4 of the Indian Evidence Act, 1872 (I of 1872). 

Article 163. —No person subject to these Articles shall be entitled 
to any pay or allowances or other public money, or to reckon service* 
during any absence as a prisoner of war. 
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But when such person rejoins the service, enquiry shall be made 
by a court-martial into the circumstances of his absence ; and, unless it 
is proved to the satisfaction of such court that he was taken prisoner 
through his own wilful neglect of duty, or that he had served with or 
under, or aided, the enemy, or that he had not, as soon as possible, 
returned to the service, he may be recommended by the court to 
receive either the whole or any portion of the arrears due to him, and 
to reckon his service. 

Such recommendation, duly confirmed by the Commander-in- 
Chief in India, or by the general officer of the Command or the offi¬ 
cer commanding any force not attached to a Command to which he 
belongs, or by any general officer under whose command the person 
is serving, shall entitle him to receive such arrears and reckon service 
accordingly. 

The last paragraph was substituted for the original one by s. 64 of the Act 
of 1894. Apparently any class of court-martial is competent to make the 
enquiry here provided for. It will be observed that confirmation is 
necessary : consequently arts. 89B and 120 apply. 

The enquiry is to be made by a court-martial, and the court is, 
therefore, not such a court of enquiry as is referred to in the last foregoing 
article. It is doubtful, indeed, whether art. 163 ought to have been included 
in this chapter under the head “ Regimental courts of enquiry.” Rr. 153— 
155 of the Rules of Procedure (Native Army), post , deal with courts of enquiry 
other than those held under art. 162, and lay it down that such courts have 
no judicial power and cannot compel the attendance of witnesses or take 
their evidence on oath ; but clearly these regulations can have no application 
to the enquries by court-martial provided for by art. 163, and can refer only 
to non-statutory courts or boards of enquiry. 


TITLE IV. 

Powers of officers independently of trial. 

For another case in which punishment can be inflicted without the inter¬ 
vention of a court-martial, see art. 5(1) above. 

Article 164— The Commander-in-Chief in India, the general offi¬ 
cer of the Command, the officer commanding any force not attached 
to a Command, and the officer commanding any district or division 
or brigade, shall respectively have power to reduce to a lower grade 
or to the ranks any non-commissioned officer under his command. 

This article was substituted for the original article by s. 65 of the Act of 
1894. Of. the powers of a court-martial under art. 132 above. 

Article. 16s —The Commander-in-Chief in India shall, under the 
authority of the Governor General in Council, prescribe the minor 
punishments to which persons subject to these Articles shall for light 
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offences be liable without'the intervention of a court-martial, and 
shall specify the officer or officers by whom, and the extent to which, 
such minor punishments may be awarded. 

Unless otherwise specially provided by the said Commander-in- 
Chief, no native officer, medical subordinate, or warrant officer shall 
he liable to any such minor punishment. 

Good-conduct pay shall not necessarily be forfeited on the inflic¬ 
tion of a minor punishment, but forfeiture thereof may be awarded as 
a substantive punishment by order of the commanding officer, as may 
from time to time be prescribed in the General Orders of the Com- 
mander-in-Chief in India. 

Forfeiture of good-conduct pay may be awarded in addition to 
any other minor punishment. 

The last three paragraphs were substituted for the original paragraphs by 
s. 66 of the Act of 1894. 

The minor punishments prescribed by Army Regulations are imprison¬ 
ment in the quarter-guard for not more than seven days, confinement to 
lines for not more than thirty days, deprivation of good-conduct pay, extra 
guards or pickets, and removal from staff situation or acting appointment. 

The definition of “ officer ” in clause (e) (5) above, read with the definitions 
of “ British officer ” and “ Native officer/’ excludes honorary commissioned 
officers, as to whom, however, see the note to clause (e) (3) above. 

Articles 166 .—For any offence in breach of good order, the 
commanding officer of any regiment, corps or detachment, whether 
European or Native, in camp, or at any frontier post at which troops 
are stationed and to which this article may be specially extended 
by the Governor General of India in Council, may sentence any 
native follower of such regiment, corps or detachment, if above the 
degree of a menial servant, to pay a fine not exceeding fifty rupees, 
or, in default of payment or in lieu thereof, to imprisonment for any 
period not exceeding thirty days; or, if the native follower be not 
above the degree of a menial servant, to imprisonment not exceed¬ 
ing seven days or to corporal punishment not exceeding twelve 
strokes of a rattan. 

Imprisonment awarded under this article may be carried out in 
a military guard or in a jail, as ordered by the said commanding 
officer; and the officer in charge of any jail shall on the delivery to 
him of the person of the offender, with 4 a warrant under the hand 
of the said commanding’ officer, detain the offender according to 
the exigency of the warrant, or until he is discharged by due course 
of law. 

The words “the Governor of Fort St. George in Council, the Governor of 
Bombay in Council, or any other Local Government,” which occurred after the 
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words “Governor General of India in Council” in the original article, were 
repealed by s. 67 of the Act of 1894 and have been omitted. 


This article was specially extended to the outposts of Thal-Ohotiali, 

Sharigh, and Sibi in Baluchistan by Notfn. No. 417, dated the 20th July, 1883 
—Gazette of India , 1883, Pt. I, p. 302. 

Article i6y .—Any person subject" to these Articles, who deems g^SStofficws 
himself wronged by any superior or other officer, may, if not attached 
to a troop or company, complain to the officer under whose com¬ 
mand or orders he is serving; and may, if attached to a troop or 
company, complain to the officer commanding the same. 

When the officer complained against is the officer to whom any 
other complaint should, under this article, be preferred, the aggrieved 
person shall complain to such officer's next superior officer. 

No such complaint shall be made to any officer other than those 
indicated in the former part of this article. 

Every officer receiving any such complaint shall examine into it, 
and, when necessary, refer it to superior authority. 

Every such complaint shall be preferred through such channels 
as may be from time to time prescribed by proper authority ; and 
any person preferring a frivolous or groundless complaint shall be 
liable to trial by any court-martial competent to try him, and to such 
punishment, other than dismissal, corporal punishment, or imprison¬ 
ment with hard labour, as the court is empowered by these Articles 
to award. 

As to subordination see art 2(6) above. See, too, the notes to arts. 130 
and 133 above. The result—which can hardly have been intended—is that for 
a frivolous or groundless complaint preferred under this article a general court- 
martial might pass a sentence of fourteen, and a district court-martial a sentence 
of two, years’ simple imprisonment, with or without solitary confinement. 

In this connection cj. the provisions of ss. 27, 42 and 43 of the Army Act 
(44 & 45 Viet., c. 58). A complaint such as is here provided for can be made by an 
individual only : the combined complaint of several persons is not permissible, 
but is liable to be treated as mutinous—see the third note to art. 7 above. 

Under English military law, a soldier cannot be punished for making a 
frivolous complaint, so long as it is not false ; and it has been laid down that 
he ought not, for making such a complaint, to be treated with harshness or 
suspicion. It has apparently been deemed necessary- to depart from this 
principle in these Articles. 

As between persons both subject to military law, the mode of redress given 
by this article is the only one open ; for the civil courts cannot be invoked to 
interfere in such cases—see Dawkins v. Paulet (1869) L. R. 5 Q. B., at p. 

121; Marks v. Frogley (1898), 1 Q. B., at p. 899; and Pt. I, ch. I, § 14 (2), 
ante. 


Article 168 .—For the prompt and instant repression of 
irregularities and offences committed in the field or on the 


Provost* 

marshals. 


Ml hlST/fy 



INDIAN ARTICLES OF WAR. 


<SL 


Their duties 
and powers. 


line of march, provost-marshals shall be appointed by the 
Commander-in-Chief in India, or the general officer of the Command, 
or the officer commanding the forces in the field ; and the powers 
and duties of such provost-marshals shall be regulated according to 
the established custom of war and the rules of the service. 

The words “Commander-in-Chief in India or the general officer of the 
Command” were substituted for the words “the Commander-in-Chief of the 
Presidency” by s. 68 of the Act of 1894. The Presidential Commanders-in- 
Chief were abolished by the Madras and Bombay Armies Act, 1893 (56 & 57 
Viet., c. 62), ante . 

Statutory provision is now made, both by English and by Indian military 
law, for the appointment of provosts-martial; but in earlier times they appear 
to have been appointed by the general commanding in the exercise of an 
authority supposed to have been derived from the prerogative of the Crown to 
govern the Army in time of war. Under s. 74 of the Army Act (44 cfc 45 
Vict.,c. 58), they may be appointed only in connection with offences committed 
“abroad.” 

Article i6g .—The duties of a provost-marshal so appointed 

are to take charge of prisoners confined for offences of a general 
description, to preserve good order and discipline, and to prevent 
breaches of the same by persons belonging or attached to the Army. 

The provost-marshal may punish corporally, then and there, any 
person amenable to these Articles below the rank of non-commis¬ 
sioned officer who, in his view or in the view of any of his assistants, 
commits any breach of good order and military discipline : 

Provided that such punishment shall be limited to the necessity 
of the case, and shall accord with the orders which the provost- 

marshal may from time to time receive from the officer commanding 
the troops : 

Provided also that the orders of the said commanding officer shall 
in no case authorize such corporal punishment in excess of that 
awardable by sentence of a court-martial. 

If the actual commission of the offence is not witnessed by 
the provost-marshal or any of his assistants but sufficient proof 
can be obtained of the offender's guilt, he shall report the case 
to the commander of the troops, who shall deal with the case 

as he may deem most conducive to the maintenance of good 

order and military discipline. 

The words “non-commissioned officer” were substituted for the words 
“warrant officer” in the second paragraph of this article by s. 69 of the Act 
of 1894. 

Any court-martial may sentence anyone subject to Indian military law and 
below the rank of warrant officer to corporal punishment not exceeding fifty 
lashes— see art. 132 above. 
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Under English military law—see s. 74 of the Army Act (44 & 45 Viet., 

c< 5g)_a provost-martial’s powers extend only to arrest and detention and the 

execution of the sentences of courts-martial; not to the infliction of punish¬ 
ment on his own authority. 

The provost-martial is always a commissioned officer ; but non-commissioned 
officers are frequently appointed to be his assistants. 


®L 


TITLE V. 

A on-military offences . 

Offences of which any person is accused within jurisdiction of criminal court. 

In this heading the words “ of which any person is accused” were substi¬ 
tuted for the word “ committed ” by the Repealing and Amending Act, .1891 
( XII of 1891 ). 

Article iyo. —Any person subject to these Articles who, at any 
place in British India within the jurisdiction of any court of criminal 
justice established by Her Majesty or by the Government of India 
or by the Local Government, is accused of any offence against the 
Indian Penal Code and not included in the foregoing Articles, shall 
be delivered over to the nearest magistrate to be proceeded against 
according to law. 

The remainder of this article (consisting of two more paragraphs) was 
repealed by s. 70 of the Act of 1894 and has been omitted. It required persons 
in or attached to the Army to assist in the apprehension of military offenders. 
In this conection, see s. 549 of the Code of Criminal Procedure 1898 (Act 
V of 189S), post, an l Ft. I, ch. I, § 13 (17), ante. As to the expressions 
“British India” “Her Majesty,” “Government of India,” and “Local Gov¬ 
ernment,” see Pt. I, ch. VI, § 11, ante. As to the Indian Penal Code, see the 
second note to art. 171 below. 

This article is reproduced as r. 22 of the Rules of Procedure ( Native Army), 
post. 

Article iji .—Every person subject to these Articles who at any 
place beyond British India commits any civil offence, shall be deemed 
to be guilty of an offence against military law, and, if charged there¬ 
with under this article, shall, subject to the provisions of these 
Articles, be liable to be tried for the same by court-martial at any 
place, whether within or beyond British India, and on conviction to 
be punished as follows, that is to say :— 

(a) if the offence is one which would be punishable under the 

law of British India with death, or with transportation, or 
with imprisonment for a term exceeding three years, he 
shall be liable to suffer any punishment assigned for-the 
offence by the law of British India ; and, 

(b) in other cases, he shall be liable to suffer any punishment 
assigned for the offence by the law of British India or 
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such punishment as might be awarded to him in pursuance 
of these Articles in respect of an act to the prejudice of 
good order and military discipline. 

Arts. 171 to 175 were substituted for the original articles by s. 71 of the 
Act of 1894. 

As regards the punishments awardable under the law of British India, see 
the tabular statement of offences in the second schedule to the Code of Cri¬ 
minal Procedure, 1898 ( Act V of 1898 ). All offences punishable under the 
Indian Penal Code (Act XLV of 1860) are there set forth ; but the Penal Code, 
though intended to be, is not, exhaustive of the penal law. Almost every Act 
contains penal clauses and derives its sanction therefrom ; but comparatively 
few serious offences are dealt with outside the Penal Code. 

There is nothing in this article to bar the jurisdiction of the ordinary 
courts, where they have concurrent jurisdiction. See, in this connection, ss. 
186-189 of the Code of Criminal Procedure (Act V of 1898). 

Article 1J2 .—The Governor General in Council may, by notifica¬ 
tion, extend the last foregoing article to civil ofiences, or any class 
of those offences, committed by a person subject to these Articles 
when on active service in British India, and may cancel any such 
notification. 

See the first note to art. 171. No action appears to have so far been taken 
in exercise of the power here conferred. 

Article /^j.—Every person subject to these Articles who, whe¬ 
ther within or beyond British India, commits or attempts to commit, 
or abets the commission of, any of the following offences against any 
person subject to military law, that is to say, murder, culpable homi¬ 
cide, or any offence punishable under any of the sections 323 to 335 
(both inclusive), or section 506, of the Indian Penal Code, shall be 
deemed to be guilty of an offence against military law, and, 
if charged under this article with any such offence, shall, subject 
to the provisions of these Articles, be liable to be tried by court- 
martial at any place, whether within or without British India, and on 
conviction shall be liable to suffer any punishment assigned for the 
offence by the said Code. 

See the first note to art, 171. The words “ military law” cover English, 
as well as Indian, military law. It is ljere provided that certain grave offences 
committed in British India by persons subject to Indian military law and 
involving violence to, or threats against, another who is subject to either 
English or Indian military law, shall be cognizable by courts-martial. Save 
in certain cases and in certain circumstances, a British soldier is, under ss*-41 
and 162 of the Army Act (44 & 45 Viet., 58), liable to bo tried by a court- 
martial for any civil offence. A Native soldier, on the contrary, is triable by 
a court-martial only for a military offence, and the Indian Articles of War, 
in defining military offenees, do not provide expressly for the case of a soldier 
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, or inflicting serious injury on, his superior. For such an offence, 
therefore, a Native soldier had formerly to be made over for trial to an 
ordinary criminal court; but, with a view to the avoidance of delay and 
in the interests of military discipline, the practice actually followed was to put 
him on his trial before a court-martial for “assaulting his superior officer, 
an offence punishable under art. 8 with death or any less penalty. In order 
to remove the irregularity and anomaly involved in trying for a mere assault 
a person apparently guilty of a much more serious offence, this article was 
added by s. 71 of the amending Act of 1894 so as expressly to recognise the 
desirability of making offences of the kind indicated triable by courts-martial 
in the same way as civil offences committed by a soldier in the British Service. 

The sections referred to will be found among the extracts from the Indian 
Penal Code (Act XLV of 1860), ante. As to abetment, see s. 107, ibid. The 
article reappears in paraphrased from as r. 23 of the Buies of Procedure 
( Nat ive A rmy) , post . t 

Article 1*74 .—When under any of the foregoing articles a crimi¬ 
nal court and a court-martial have each jurisdiction in respect of an 
offence, it shall be in the discretion of the prescribed military 
authority to decide before which court the proceedings shall be insti¬ 
tuted, and, if that authority decides that they shall be instituted before 
a court-martial, to direct that the accused person shall be detained in 
military custody. 

See the first note to art. 171 above. See also art. 175 below, and Pt. 1. ch. I, 
§ 13 (17), ante. The criminal court concerned may require the matter to 
be referred for the orders of the Governor General in Council. Under r. 
164 of the Buies of Procedure ( Native Army), post , the officer commanding the 
district or station is which the accused in serving, is “ the prescribed military 
authority ” for the purposes of arts. 174 and 175. The following instructions 
have from time to time been issued regarding these articles :— 

“ The offences against the criminal law which are cognizable by courts- 
martial are detailed in the Indian Articles of War, and reference should be 
made, in particular, to articles 8, 42, 59, 61, 64, 65, 171, and 173. The juris¬ 
diction of courts-martial over offences cognizable also by the ordinary criminal 
courts is more limited in the case of the Native, than in that of the British, 
Army, and, as a general rule, an offence committed by a person subject to the 
Indian Articles of War against the person or property of a civilian is not 
triable by court-martial. 

“ When a person subject to the Indian Articles of War is accused of an 
offence in respect of which both a criminal court and a court-martial have 
jurisdiction, and is in military custody, the prescribed military authority, if 
he decides that the case ought to be tried by a criminal court, should move 
the magistrate to investigate the charge, handing over the accused to him 
for that purpose. If, however, he decides that the charge is to be tried by 
court-martial, the accused will be kept in military custody pending such trial, 
and the magistrate, should he consider that the charge should be tried by a 
criminal court, must take action under article 175. 

“ When, on the other hand, the accused in such a case is in civil cue tody, 
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the magistrate should not proceed to investigate the charge until he has com¬ 
municated with the prescribed military authority and ascertained that officer’s 
decision under article 174. If dissatisfied with the decision of that officer in 
favour of a court-martial, the magistrate should take action under article 175 ; 
but in the meantime the accused should be delivered into military custody. 

“ Thus, if the civil police have information of a theft or other offenoe 
alleged to have been committed by A, a person subject to the Indian Articles 
of War, and the case is one in which both a criminal court and a court-martial 
have jurisdiction, and if in consequence A is arrested by such police, A must 
be at once placed in civil custody, wherever the arrest may have been effected, 
and will remain in such custody unless and until the officer commanding the 
troops to which he belongs, decides that he shall bo tried by court-martial 
and directs that he shall be detained in military custody. To that officer an 
intimation of the fact of A’s arrest should be communicated by the magistrate 
who has concurrent jurisdiction, and, if the deciiion under article 174 is in 
favour of a court-martial and is communicated within a reasonable time to the 
magistrate, the magistrate should at once cause A to be handed over to the 
military authorities under a proper escort, to be provided by the latter, 
reserving to himself the right of, if necessary, compelling a reference to the 
Governor General in Council under article 175.” 

Article 1J5 .—(/) When a criminal court having jurisdiction is 
of opinion that proceedings ought to be instituted before itself in 
respect of any alleged offence, it may, by written notice, require the 
convening authority or the prescribed military authority, at his option, 
either to deliver over the offender to the nearest magistrate to be 
proceeded against according to law or to postpone proceedings pen¬ 
ding a reference to the Governor General in Council. 

{2) In every such case the said authority shall either deliver over 
the offender in compliance with the requisition or shall forthwith 
refer the question as to the court before which the proceedings are 
to be instituted, for the determination of the Governor General in 
Council, whose order upon such reference shall be final. 

See the first note to art. 171 ,* also art. 174, and, as regards “ the prescribed 
military authority,” r, 164 of the Rules of Procedure (Native Army), post. 

The provisions of this article correspond with those of s. 549 of the 
Code of Criminal Procedure, 1898 (Act V of 1898), post. 


TITLE VI. 

Property of deceased persons and deserters. 

The whole of this title, including arts. 176 to 179, was substituted for the 
original by s. 72 of the Act of 1894. Art. 179 has recently been further 
amended. 

Article 176 .—The following rules are enacted respecting the 
disposal of the property of every person who belongs to a class sub¬ 
ject to these Articles, who dies, is killed in the field, or deserts :— 
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(/) The commanding officer shall secure all the moveable 
property that is on the spot, and cause an inventory thereof to be 
made, and draw any pay and allowances due to the deceased or 
deserter. 

(2) In the case of a deceased person who has left in a Govern¬ 
ment Savings Bank (including any Post Office Savings Bank, how¬ 
ever named) a deposit not exceeding one thousand rupees, the com¬ 
manding officer may, if he thinks fit, require the secretary or other 
proper officer of the bank to pay the deposit to him forthwith, not¬ 
withstanding anything in any departmental rules ; and, after the 
payment thereof in accordance with such requisition, no person shall 
have any right in respect of the deposit except as hereinafter 
provided. • 

(j) In the case of a deceased person whose representative is on 
the spot and has given security for the payment of the regimental 
debts (if any) of the deceased, the commanding officer shall deliver 
over the property and the amount of the deposit (if any) received 
under clause (2) of this article to that representative. 

(4) In the case of a deceased person whose estate is not dealt 
with under clause (3) of this article, and in the case of any deserter, 
the commanding officer shall cause the property to be sold by public 
auction, and shall pay the regimental debts and other debts in camp 
or quarters (if any), and, in the case of a deceased person, the expenses 
of his funeral ceremonies, from the proceeds of the sale and the 
amount of the deposit of any) received under clause (2) of this article. 

(j) The surplus (if any) shall in the case of a deceased person 
be paid to his representative (if any) or, in the event of no claim to 
such surplus being established within twelve months after the death, 
then the same shall be remitted to the prescribed officer. 

(6) In the case of the sale of the effects of a deserter, the 
amount remaining in the hands of the commanding officer shall be 
forthwith remitted to the prescribed officer. 

As to deserters, see arts. 10 and 162 above ; also art. 178 below. 

In the case of a Post Office Savings Bank, the requisition under clause 
(2) should be addressed to the Director-General of the Post Office in India. 

The “ prescribed officer” for the purposes of this and. the following article 
is the Comptroller of India Treasuries in the case of the Bengal and Punjab 
Commands, and the local Accountant-General in the case of the Madras and 
Bombay Commands, respectively—see r. 164 of t'-.e Hides of Procedure (Native 
Army), post. 

Article 777 . —Property deliverable and money payable to the Production' of 
representative of a deceased person under the last foregoing article may bo’ dial* 
may, if the total value or amount thereof does not exceed one P oertLinTa8«8. in 
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thousand rupees and if the prescribed officer thinks fit, be delivered 
or paid to any person appearing to him to be entitled to receive it or 
to administer the estate of the deceased, without requiring the pro¬ 
duction^ any probate, letters of administration, certificate, or other 
such conclusive evidence of title ; and such delivery or payment shall 
be a full discharge to those ordering or making the same and to the 
Secretary of State for India in Council from all further liability in 
respect of the property or money; but nothing in this article shall 
affect the rights of any executor or administrator or other repre¬ 
sentative, or .of any creditor, of a deceased person against any 
person to whom such delivery or payment has been made. 

As to “ the prescribed officer ” see the last note to art. 176 above. 

In cases not here provided for the ordinary* law of administration of the 
estates of deceased persons applies. The Indian Succession Act, 1865 (X of 
1865), constitutes the law of British India applicable in the case of all persons, 
except Hindus, Mahummadans, and Buddhists—who are governed by the Probate 
and Administration Act, 1881 (V of 1881), the Succession Certificate Act, 1889 
(VII of 1889), and (as regards wills made by Hindus, Jainas, Sikhs, and Bud¬ 
dhist in the Lower Provinces of Bengal and in the towns of Madras and Bom¬ 
bay) by the Hindu Wills Act, 1870 (XXI of 1870). The provisions of the Pro¬ 
bate and Administration Act, 1881, arc almost identical with those of the In¬ 
dian Succession Act, 1865. By probate is meant the written authority granted 
to the executor appointed by a will, authorising and empowering him in per- 
suance thereof to wind up the estate and perform all the necessary duties in 
connection with the execution and carrying out of the last will and testament 
of the deceased. On the other hand, ( a) if a person dies intestate, or (b) if 
he has failed to appointor indicate who is to act as executor of his will, or 
(c) if the executor appointed by his will refuses to act, it is necessary that 
some other person should be appointed by a competent court to undertake the 
duties of executor and administer the estate. The person so appointed is 
called an “administrator,” and the written authority with which he is invested, 
is called “letters of administration” (in the case of intestacy) or “letters of 
administration with the will annexed” (where the deceased left a will but has 
not nomin«atedan executor, or the executor nominated has renounced the execu¬ 
torship). U may be stated, in general terms, that the persons entitled 
to the grant of letters of administration are, in the case of intestates, 
the heirs, and, bn the other cases indicated above, the beneficiaries under the 
will. 

Article 178 .—A person shall be deemed to have deserted within 
the meaning of article 176 who has been convicted of desertion, or 
who has been illegally absent from duty for a period of sixty days 
and has not subsequently surrendered or been apprehended. 

Article 179 .—The provisions of the last-mentioned article shall, 
so far as they can be made applicable, apply in the case of a person 
subject to these Articles becoming fnsane. 
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article” is art. 176, which is mentioned in art. 178 above. 
The original article concluded with the words “such allowance teing 
made for his support as is authorised by the Military Lunatics Act, 1877 ”j but 
they were repealed by Act I of 1901, and have been omitted. The practice 
under the Act of 1877, which was at the same time amended and will be found 
in its proper placo below, had been to allow a native soldier on discharge from 
an asylum to rejoin his regiment, unless considered unfit to do so. Experience 
had, however, led to the decision that it would be better to adopt the English 
practice, and once for all to strike off the rolls any native soldier declared 
to be insane. 

As to insane accused persons, see r. 104, of the Rules oj Procedure (Native 
Army), post. 

PART III. 

MISCELLANEOUS. 

This Part, including arts. 180 to 191, was substituted for the original Part 
by s. 73 of the Act of 1894. 

Article 180 .—When any person subject to these Articles has been 
acquitted or convicted of an offence by a court-martial or by a 
criminal court, or has been summarily dealt with for an offence 
under article 165 or 166, he shall not be liable to be again tried for 
the same offence by a court-martial or dealt with summarily in 
respect of it under either of the said articles. 

As to this very important article, see Pt. I, ch. I, § 17, and also ch. Ill, § 
10, ante . See, too, art. 89 above. The article is reproduced as r. 3 of the Rules 
of Procedure (Native Army), post . 

Articte 18 /,—(i) No person subject to these Articles shall, so 
long as he belongs to Her Majesty’s Indian Forces, be liable to be 
arrested for debt under any process issued by, or by the authority 
of any civil or revenue court or revenue-officer. 

(2) The judge of any such court may examine into any com¬ 
plaint made by such person or his superior officer of the arrest of 
such person contrary to the provisions of this article, and may, by 
warrant under his hand, discharge the person and award reasonable 
costs to the complainant, who may recover those costs in like manner 
as he might have recovered costs awarded to him by a decree against 
the person obtaining the process. 

{3) For the recovery of such costs no fee whatever shall be 
payable to the court by the complainant. 

Article 182 .—Neither the arms, clothes, equipment, accoutre¬ 
ments, or necessaries of any person subject to these Articles, nor 
any animal used by him for the discharge of his duty, shall be 
seized ; nor shall the pay and allowances of any such person or any 
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part thereof be attached, by direction of any civil or revenue court 
or any revenue-officer, in satisfaction of any decree or order enforce¬ 
able against him. 

Article 183. —Every person belonging to the Indian Reserve 
Forces shall, when called out for, or engaged upon, or returning from, 
training or service as an officer or soldier, be entitled to all the pre- 
vileges accorded by the two last foregoing articles to a person subject 
to these Articles. 

v As to the word lt soldier” as used in this article and in art. 184 below, see 
the note to the definition in clause (e) (8) above. As to reservists, see the 
Indian Reserve Forces Act, 1888 (IV of 1888), post , and Pt. I, ch. V. §§16 
and 17, ante . 

Article 184. —On the presentation to any court by or on behalf of 
any officer or soldier subject to these Articles of a certificate, from 
the proper military authority, of leave of absence having been grant¬ 
ed to or applied for by him for the purpose of prosecuting or defend¬ 
ing any suit or other proceeding in such court, the court shall, on the 
application of such officer or soldier, arrange, so far as may be possi¬ 
ble, for the hearing and final disposal of such suit or other proceed¬ 
ing within the period of the leave so granted or applied for. 

(2) The certificate from the proper military authority must state 
the first and last day of the leave or intended leave, and set forth a 
description of the case with respect to which the leave was granted or 
applied for. 

(3) No fee whatever shall be payable to the court in respect of 
the presentation of any such certificate, or in respect of any application 
by or on behalf of any such officer or soldier for priority for the hear¬ 
ing of his case. 

(4) Where the court is unable to arrange for the hearing and 
final disposal of the suit or other proceeding within the period of 
such leave or intended leave as aforesaid, it shall record its reasons 
for having been unable to do so, and shall cause a copy thereof to be 
furnished to such officer or soldier on his application, without any 
payment whatever by him in respect either of the application for such 
copy or of the copy itself. 

(3) If in any case a question arises as to the proper military 
authority qualified to grant such certificate as aforesaid, such ques¬ 
tion shall be at once referred by the court to the nearest officer com¬ 
manding a corps, whose decision shall be final. 

See the first sentence of the note to art. 183 above. “ The proper military 
authority,” for the purposes of this article, is declared by r. 164 of the Rules of 
Procedure (Native Army), post , to be the commanding officer of the corps, de¬ 
tachment or department to which the officer or soldier belongs or is attached. 
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If a military man cannot obtain leave of absence for the purpose 
of prosecuting or defending a suit in person, he may, under s. 465 of the Code 
of Civil Procedure (Act XIV of 1882), post , authorise any person to sue or 
defend in his stead. 

Article i8 $.—Whenever any person subject to these Articles 
deserts, the commanding officer of the corps, department or detach¬ 
ment to which he belongs, shall give written information of the deser¬ 
tion to such civil, political or police authorities as, in his opinion, 
may be able to afford assistance towards the capture of the deserter; 
and such authorities shall thereupon take steps for the apprehension 
of the said deserter in like manner as if he were a person for whose 
capture a warrant had been issued by a magistrate, and shall deliver 
the deserter, when apprehended, to military custody. 

( 2 ) Such authorities shall also, by such means as appear to them 
best adapted for the purpose, prevent persons reasonably believed to 
be subject to these Articles from travelling through the areas subject 
to their jurisdiction, unless on duty or furnished with a certificate of 
leave or discharge. 

(j) Any police-officer may arrest, without warrant, any person 
reasonably believed to be subject to these Articles and to be travel¬ 
ling without authority, and shall bring him without delay before the 
nearest magistrate, or the nearest military commanding officer when 
no magistrate is readily accessible, to be dealt with according to law. 

As to desertion generally, see art. 10 above. See, too, as to arrest by the 
police, s. 54 of the Code of Criminal Procedure, 1898 (Act V of 1898), post. 

Article 186 .—Whenever any person subject to these Articles, who 
is accused of any military offence, is within the jurisdiction of any 
civil, political, or police officer, such officer shall aid in the apprehen¬ 
sion and delivery to military custody of such person upon receipt of a 
written application to that effect signed by his commanding officer. 

Article 187.— In any proceeding under these Articles, any appli¬ 
cation, certificate, warrant, reply, or other document, purporting to be 
signed by an officer in the civil or military service of the Govern¬ 
ment, shall, on production, be presumed to have been duly signed by 
the person and in the character by whom and in which it purports to 
have been signed, until the contrary is shown. 

This presumption is, in practice, a most important one ; but it is rebut¬ 
table. The article is reproduced as r. 57, of the Rules 0/ Procedure (Native 
Army), post . 

Article 188 .—(/) The Governor General in Council may direct 
that, for the purposes of these Articles,— 

26 


Capture of 
deserters, etc 


Apprehension 
of military 
offenders. 


Presumption 
as to signatures* 


Portious of the 
forces under an 
Army Com- 
mand. 


INDIAN ARTICLES OF WAR. 


( a ) any portion of Her Majesty’s Indian Forces belonging to 
a Command shall, when serving beyond the ordinary limits 
of the Command, continue subject to the authority of the 
general officer of the Command ; or 

(b) any portion of those forces not belonging to a Command 
shall be attached to a Command, and shall be subject to 
the authority of the general officer of the Command. 

(2) Except as may be directed under clause (/) of this article, 
any portion of the said forces shall, when serving in a Command, be 
for the purposes of these Articles subject to the authority of the 
general officer of that Command. 

Article i8g .—Nothing in these Articles shall be deemed to affect 
the authority conferred on the Commander-in-Chief in India by any 
Act of Parliament or by Royal Warrant or Commission. 

The precise practical value of this saving is not apparent. So far there 
seems to be nothing in any Act of Parliament or Royal Warrant ot Com¬ 
mission with which any of these Articles is not compatible. 

Article igo>— (i)The Governor General in Council may, by notifi¬ 
cation, make rules consistent with these Articles to regulate the pro¬ 
cedure of courts-martial and officers, military, civil or political, 
having any jurisdiction or authority under these Articles, and foi the 
purpose of carrying these Articles into execution, so far as relates 
to the investigation, trial and punishment of offences triable under 
them. 

(2) Rules under this article may provide, among other matters, 
for the following :— 

(a) the assembly and procedure of courts of enquiry ; 

(b) the convening and constituting of courts-martial; 

(c) the adjournment, dissolution and sittings of courts- 

martial : 

(d) the procedure to be observed in trials by courts-martial •, 

(e) the confirmation and revision of the findings and sen¬ 

tences of courts-martial; 

(f) the carrying into effect sentences of courts-martial; 

(g) the forms of urders to be made under the provisions 

of these Articles relating to courts-martial, trans¬ 
portation, or imprisoment 

(?) The Governor General in Council may, by any such rule, 
confer on any court-martial or officer any power (other than a power 
to try an accused person or pass a sentence) conferred on a court 
of original jurisdiction by the Code of Criminal procedure, 188?, 
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The rule-making power here conferred is, it will be observed, extremely 
limited, and it must have been intended—see the meaning attached to the 
word “prescribed” by cl. e (2) of these Articles—to leave the Executive 
Government a free hand in the matter of issuing supplementary regulations 
and orders in such manner as might be found most convenient and without 
any of the formalities involved in a notification in the Gazette of India. 
Thus Army Regulations and General Orders—as to.which, see Ft. I, ch. I, § 6, 
ante —,though priind facie mere executive instructions without the force of law, 
may, by virtue of the definition of “ prescribed ” above referred to, be invested 
with a legal cogency and sanction which they would not otherwise have. 

The Rules of Procedure now in force under this article will be fouud at p. 
207, post. 

So far no action appears to have been taken in the direction indicated by 
sub-article (3). The Code of Criminal Procedure, 1898 (Act V of 1898), 
must be taken to be referred to in lieu of the superseded Code of 1882, and it 
will bo found that the powers conferred by it on courts of original jurisdiction 
are both varied and numerous. As examples may be mentioned the power 
to issue search-warrants (s. 96), the power to make orders as to the disposal 
of property (ss. 517, 524 and 525), the power to order the destruction of 
libellous and other matter (s. 521), the power to make orders as to local 
nuisances (s. 133), the power to require security for keeping the peace or being 
of good behaviour (ss. 107 and 109), the power to take evidence on com¬ 
mission (s. 503), the power to make orders of maintenance (s. 488), and the 
power to settle disputes as to the possession of land (s. 145). 

Article i<)I .—The Governor General in Council may, by noti¬ 
fication, apply all or any of the provisions of these Articles to any 
force raised and maintained in India under the authority of the 
Governor General in Council, and may cancel or modify any such 
notification. 

(2) While any of the provisions of these Articles apply to any 
such force, the Governor General in Council may, by notification, 
direct by tfhat authority any jurisdiction, powers or duties incident 
to the operation of those provisions shall be exercised or performed 
in respect to that force. 

Under this power, all the provisions of these Articles were, by the 
Notification of the Government of India in the Foreign Department No. 
563—1. B., dated the 12th February, 1897— Gazette of India 1897, Pt, 
I, p. 120—applied to the Central India Horse, the Malwa Bhil Corps, the 
Bhopal Battalion, the Deoli Irregular Force, the Erinpura Irregular Force, the 
Me war Bhil Corps, and the Merwara Battalion. But Military Department 
Notification No. 681, dated the 17th Juno, 1898— Gazette of India 1898, 
Ft. I, p. 655—subsequently exempted the Malwa and the Mewar Bhil Corps 
from the provisions of art. 1 (4) in so far as they relate to general service, 
and directed that a modified oath, omitting all reference to liability to such 
service, should be administered on eulistment to recruits for those two corps. 
The seven corps mentioned above were, until February, 1897, directly under the 
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orders of the Government of India, blit they were then placed under the 
of the Commander-in-Chief. Other changes are now contemplated. 
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APPENDIX- 

In the Articles, as originally passed in 1869, the last paragraph of the 
definition-clause (e) enacted that the expressions “assault,”- “ criminal force,” 
“ dishonestly,” “ extortion,” fraudulently,” “ grievous hurt,” “ hurt,” “ theft” 
“ voluntarily causes hurt,” “ voluntarily causes grievous hurt,” “reason to 
believe,” “ wrongful gain,” and “wrongful loss,” should be “severally taken 
to have the meanings assigned to them respectively in the Indian Penal Code 
and quoted in Part I of the appendix.” Art. 71 also referred to the meaning 
of “abetment,” as defined in bs. 107 and 108 of the Indian Penal Code, and “set 
forth in Part II of the appendix.” Accordingly the original appendix repro¬ 
duced as. 23—26, 107—108, 319—322, 349—351, 378, and 383 only of the 
Code in question. 

Neither the new clause («), nor the new art. 71, both of which were substi¬ 
tuted by the amending Act of 1894, contains any reference to an appendix; 
but it wai not apparently intended to repeal the original appendix, inasmuch 
as s. 74 of the Act of 1894 directed the addition of a second appendix. On the 
other hand the original appendix is scarcely sufficiently exhaustive for the pur¬ 
poses of the Articles as they now stand, since a number of other expressions be¬ 
longing to the Indian Penal Code— c.g., the expressions “riot ” and “trespass ” 
in art. 43—are employed, and the new clause (e) (23) declares in general terms 
that “expressions occurring in the Indian Penal Code and used in these Articles, 
and not herein otherwise defined, shall have the meanings respectively assigned 
to them by that Code.” It is proposed, therefore, here to ignore the original 
appendix ; but, to make up for this omission, a more complete set of extracts 
from the Code, including all the sections set forth in the original appendix and 
a number more, will be found in their proper place above. 

******* 
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THE SECOND APPENDIX * 

(See art. 91.) 

Form for Assembly and Proceedings of 
Summary General Court-Martial. 

Proceedings. 

At ,f this day of 

Whereas it appears to me that the persons named in the 

* This, “ the second appendix,” was added by s. 74 of Act XII of 1894, 
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annexed schedule, and being subject to military law, have committed 
the offences in the said schedule mentioned, and I, the undersigned, 
an officer now in command of 

, on active service, am of opinion that it is not practicable, having 
due regard to the public service, to convene an ordinary court-martial 
to try such offences (* or to delay the trial for reference to a superior 
qualified officer), I hereby convene a summary general court-martial 
to try the said persons, and to consist of— 


President : 


Rank. 


Rank. 


Name. Regiment. 


Members. 

Name. Regiment. 


I certify that the above court assembled on the day of and 
duly tried the persons named in the said schedule, and'that the plea, 
finding and sentence in the case of each such person were as stated 
in the third and fourth columns of that schedule. 

Signed this day of 18 . 


President of the Court-Martial . 


I have dealt with the findings and sentences in the manner stated 
in the last column of the above schedule, and, subject to what I have 
there stated, I hereby confirm the above findings and sentences ; and 
I am of opinion, with reference to the sentences of summary punish¬ 
ment mentioned in the schedule, that imprisonment cannot, with due 
regard to the public service, be carried into execution, (f and I am 
of opinion that it is not practicable, having due regard to the public 


♦Omit except 
whore conven¬ 
ing officer is 
not a command¬ 
ing officer and 
is below rank 
of field 
officer. 


B. -—Certificate 
of President as 
to proceedings. 


C.-Confirma- 

tion. 


fOmit, oxcopt 
where under 
who it is ordi¬ 
narily the duty 
of the confirm¬ 
ing officer to re¬ 
serve the case. 



















D .—Confirma¬ 
tion of reserved 
sentences. 


E.—Confirma¬ 
tion of sentence 
of death or 
transportation. 

* Omit where 
confirmed by 
officer in chief 
command. 

f State, accoi cl¬ 
ing to circum¬ 
stances, the 
nature of the 
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great distance 
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tions of the 
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service, to delay the cases for confirmation by any superior qualified 
authority). 

Signed this day of 18 . 


E. 


Field (or General) Officer in the Force (or Commanding). 

This minute of confirmation refers to “ summary punishment,” which is a 
penalty of the character of personal restraint or of hard labour recognised and 
provided for by s. 44, proviso (5), of the Army Act (4*4 & 45 Viet., c. 58). But 
it is unknown to Iiklikn military law, and the reference to it ought to be 
omitted.) 


I have dealt with the reserved findings and sentences in the 
manner stated in the last column of the schedule, and, subject to 
what I have there stated, I hereby confirm the said reserved findings 
and sentences. 


Signed this 


day of 


18 


G. 


.H. 


General (Field) Officer in the Force 


Subject to what I have stated in the last column of the schedule, 
1 hereby confirm the (finding and) sentence of death in the case of 
, and of transportation in the case of , 

(*and in the case of the above sentence of death I am of opinion 
that, by reason off 

, it is not practicable, having due regard 
to the public service, to delay the case for confirmation by any quali¬ 
fied officer superior to myself). 


Signed this 


day of 


18 


j. K .. 

General {Field) Officer in Chief Command of the Forces. 
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SCHEDULE. 


Date- 


-18 


No. 


Name of alleged 
offender.* 

Offence charged. 

Plea. 

Finding, and, if 

convicted, sen¬ 
tence. t 

How dealt with 

by confirming 
officer. 

1 1 2 

3 

4 

5 

Ram Bux (Bun- 
niah.) 

Offence 
against person 
of inhabitant 
of country. 

Guilty. 

Guilty. H. L. 
imprisonment 
for - 

Confirmed. I 

remit - 

E .F. 

262 Sepoy 

Jhunda Singh, 
167 th Regi¬ 
ment. 

Breaking into 

house in search 
of plunder. 

Not 

guilty. 

Guilty. Two 
months’ H. L. 
imprisonment. 

Not confirmed. 

E. F. 

564, Sowar IIos- 
sein Khan, 

16 th Regi¬ 

ment. 

Drunk on 

post. 

Not 

guilty. 

i 

wMm 

pliiii 

Guilty. Death. 
Recommended | 
to mercy. 

1 

1 

Reserved, o r 

1 confirmed, but 
commuted to 
to H. L. impri¬ 
sonment for - 

K .F. 

Confirmed, but 
■ commuted to — 

! years’ t r a n s - 
! portation. 

! J.K. 

Person accom¬ 
panying *force 
(name un¬ 

known), white 
jacket and 

trousers, sear 
on right cheek. 

Impeding pro¬ 
vost-marshal. 

Not 

guilty. 

j 

Not guilty. 

j 

j Guilty. H. L. 

];, . 

Sepoy in uni¬ 
form of 67th 
Regiment 
(name un¬ 

known). 

Offence against 
property of in¬ 
habitant of 
country. 

Not 

guilty. 

1 imprisonment 
for-- 

i 

1 

1 Reserved. 

i E. F. 

Confirmed. 

G .H. 

r. Q. 

Convening 

Officer. 

j 

0. D. 

President. 
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RULES OF PROCEDURE (NATIVE ARMY). 

(See art. 190, Indian Articles of War .) 

By the Notification of the Government of India in the Military Depart¬ 
ment No. 710 (Judicial), dated the 30th June, 1899 ,—Gazette of India, 1809, 
Pt. I, p. 619— the following Rules of Procedure for the guidance of courts- 
martial held under the Indian Articles of War (Act V of 1869) were declared 
to have been made in accordance with the provisions of art. 190 of those 
Articles. The amendments subsequently made by G. G. 0. No. 958 of the 

* If the name of the person charged is unknown, he may be described as 
unknown, with such addition as will identify him. 

f Recommendation to mercy to be inserted in this column, 
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21st September, 1900, and G. G. 0. No. 66 of the 25th January, 1901, have 
been incorporated in the text. 

The notes appended to the Rules have not been added now by way of 
commentary. The Rules were issued with them, and no further annotation 
has been attempted, the only additions being the marginal references to par¬ 
ticular Articles of War, which have been made in order to draw attention 
to the fact that the Rules considerably overlap the Articles themselves. Thus 
r. 1 reproduces, ipsimwis verbis, art. 98 ; r. 2, art. 99; r. 3, art. 180; r. 22, 
art. 170 ; and so on with rr. 28, 39, 57, 61, 63, 64, 66, 72 (B—E), 98, 106 (A) 
113, 140, 141, and 150. Again, r. 29 is a repetition of art. 93 (3), with the 
addition of five words ; and rr. 23, 24, 26, 43 (A), 48, 49, 51, 52, 72 (A), 80, 
and 99 (A) are paraphrases of arts. 173, 113, 102 (excluding the last paragraph), 
117 (3), 96, 97,86 (3—4), 108—110, and 120(2—3). From a strictly legal 
standpoint, these reproductions and paraphrases seem to be open to exception 
as being unnecessary on the one hand and dangerous on the other, and it 
would have been more correct to omit them. 

1. No persons subject to these articles shall be tried or punished 
by court-martial for any military offence after the expiration of three 
years from the date of such offence, unless the offender, by reason 
of absence or some other manifest impediment, could not be arrest¬ 
ed or confined and brought to trial within that period ; in which case 
he shall be liable to be tried at any time not exceeding two years 
after such impediment has ceased. 

The other manifest impediment must be in some way analogous to, or of 
the nature of, absence. The mere non-discovery of a crime until after a period 
of three years since its commission is not such a manifest impediment, and 
the soldier, under such circumstances, would not be triable by court-martial. 
Under the Army Act (section 161) a soldier is, in the case of certain offences, 
amenable to trial by court-martial for a period of more than three years, but 
there is no such provision in the Indian Articles of War, and, except in the 
case of absence or manifest impediment (as above), amenability to trial ceases 
absolutely on the expiration of the period. 

2. Any person subject to the Indian Articles of War, who com¬ 
mits any offence against them, may be tried and punished for such 
offence at any place whatever in the same manner as if the offence 
had been committed in such place. 

This allows of an offence committed out of India or British India being tried 
in British India or any other place, the offender being removed under escort 
to wherever it may be desired to try him. 

3. When any person subject to these Articles has been acquitted 
or convicted of an offence by a criminal court or has been summarily 
dealt with under Indian Article of War 165 or 166, he shall not be 
liable to be again tried for the same offence by a court-martial or 
dealt with summarily in respect of it under either of the said articles. 
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This does not debar trial by a criminal court if the prisoner has been already 
convicted or acquitted by a court-martial.* Neither does it in strict law pre¬ 
vent summary discharge or dismissal under Indian Article of War 3 or 4. 

A previous conviction or acquittal may, under Indian Article of War 180, 
be brought forward as a plea in bar of trial, when a prisoner is arraigned be¬ 
fore a court-martial. 

4. A commanding officer will take care that a person under his 
command, when charged with an offence, is not detained in military 
custody for more than forty-eight hours after the committal of such 
person into custody is reported to him, without the charge being 
investigated, unless such investigation seems to him impracticable 
with due regard to the public service. Every case of detention 
beyond a period of forty-eight hours, and the reason thereof, shall 
be reported by the commanding officer to the general or other officer 
commanding the district or station. 

The rule applies to officers as well as soldiers. 

Investigated.— This means that the investigation must be commenced, 
though it may be impossible to complete it, within the time here specified. 

Shall be reported —The report should be made by letter, and should refer 
specifically to the case, and state the reasons justifying the detention and pre¬ 
venting the investigation. The absence of an important witness would justify 
a remand ; or the prisoner might he ordered to return to his duty, with a 
distinct intimation that his case will be investigated so soon as the absent 
witness can be obtained. 

5. Every charge against a person subject to the Indian Articles 
of War will be heard in the presence of the accused. The accused 
will have full liberty to cross-examine any witness against him, and 
to call any witnesses and make any statement in his defence. 

6 . (a) The commanding officer will dismiss a charge brought 
before him, if, in his opinion, the evidence does not show that an 
offence under the Indian Articles of War has been committed, or 
if in his discretion he thinks the charge ought not to be proceeded 
with. 

(b) At the conclusion of the hearing of a charge, if the com¬ 
manding officer is of opinion that it ought to be proceeded with, he 
shall, without unnecessary delay, dispose of the case either summari¬ 
ly, if he has power so to deal with the offender, or by remanding him 
for trial by court-martial, or by reference to the proper superior 
military authority. 

(c) If the accused is remanded for trial by court-martial, the 
commanding officer shall, without unnecessary delay, either issue an 


Military cus¬ 
tody. 


Charge to be 
heard in pre¬ 
sence of accu* 
sed. 


Investigation 
of charge. 


* This is, no doubt, the English law; but it is submitted that the law is otherwise in 
India. See Pt. I, ch. I, $ 17, and ch. Ill, $ 10, anlt. 
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order for the assembly of a court martial, or apply to the proper 
military authority to convene a court-martial as the case requires ; 
this delay and any delay in the reference to superior military autho¬ 
rity should not ordinarily exceed thirty-six hours. 

Military offences only are taken cognizance of by the commanding officer 
or by a court-martial, except those specified in Indian Article of War 173, or 
when the offence is committed out of British India, when the procedure in 
Indian Articles of War 171 to 175 should be followed. When an offence is 
of a purely non-military character and is not included in the Indian Articles 
of War, the offender should he forthwitli made over to the civil power, as 
directed in Indian Article of War 170. 

The offences provided for in Article 173 may he summarised as follows 

(1) Voluntarily causing hurt. 

( 2 ) ,, ,, grievous hurt. 

(3) Administering drugs with intent to cause hurt. 

(4) Voluntarily causing hurt on provocation, 

(5) Criminal intimidation. 

Ought not to be proceeded with. —If the commanding officer is of this opinion 
on account either of the evidence being doubtful, or of the triviality of the 
case, or of the prisoner’s good character, or of a doubt whether the act done 
is to the prejudice of good order and military discipline, or as a matter of 
discretion for any reason, he should dismiss the case. To make an entry 
against the man without punishment is not dismissal of the case. 

With reference to previous conviction or acquittal, see Buie 3. 

No particular time is fixed within which a commanding officer must dispose 
of a case, so that he can always carefully consider a difficult case ; but as a 
rule he should decide immediately. 

(U) There is no offence which a commanding officer is compelled to send 
before a court-martial. 

It is the duty of the commanding officer to refer certain charges to superior 
authority before trying by summary court-martial, unless he is of opinion that 
delay is inexpedient, in which case he may try the case himself, recording the 
cause. A summary court-martial lias now absolute jurisdiction over every 
military offence. 

7 . (a) Where the accused is remanded by his commanding 

officer for trial by general or district court-martial, the evidence of 
the witnesses who were present before the commanding officer, shall 
be taken down in writing in a narrative form in the presence of the 
prisoner, who, if there is any variance between the evidence of any 
witness so taken down and the evidence previously given before the 
commanding officer, shall be allowed to put questions to the witness 
with reference to such variance, and such questions, with the answers, 
shall be added in writing to the evidence taken down. 

(b) The evidence of each witness, when taken down as provided 
in (a), shall be read over to him. Any statement of the piisonei 
material to his defence shall be added in writing. 
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(c) The above evidence and the statement, if any, shall be taken 
down before the commanding officer or such other officer as he 
directs; and, if the commanding officer thinks it desirable, he may 
re-hear the case and re-consider his decision, and dispose of it as 
provided by Rule 6 (b). 

(d) The evidence and statement (if any) taken in pursuance of 
this rule (in these rules referred to as the summary of evidence), or 
a true copy thereof, shall be laid before the court-martial before 
whom the prisoner is tried, on the assembly of the court. 

(c) The commanding officer, on deciding to remand the accused for trial 
by general or district court-martial, may direct another officer to take the evi¬ 
dence in writing. On this being done, a different aspect may be given to the 
case ; if so, the commanding officer may reconsider his decision. The prisoner 
must be allowed to put any reasonable question to a witness, and to put ques¬ 
tions respecting any variance between the evidence taken down and that 
given before the commanding officer, such, e. < 7 ., as would arise if the witness s 
answers in cross-examination before the commanding officer were omitted. In 
taking the evidence immaterial statements may be omitted ; the material 
statements only of the prisoner are to be added, but it will be advisable usually 
to take down fully any statement he makes ; he cannot be required to sign it. 

The statement of a prisoner can only be given in evidence at the trial if it is 
voluntary. Before, therefore, a prisoner makes any statement, he should be 
warned that he is not bound to say anything, and that any statement he makes 
may be used as evidence against him, and, if he is asked for his defence, a 
similar warning should be given to him, and in no case must he be authorita¬ 
tively called on to account for his proceedings or required to make any state¬ 
ment. 

(») The convening officer, in the case of a general or district court-martial, 
should always order a copy of the summary to be given to the prisoner if 
the case is complicated. The direction is given for the purpose of making 
it unnecessary to give the prisoner a copy when the facts are very simple. 

For the power to dispense with this rule, see Rule 139. 

Where the prisoner is charged with several offences, the evidence in rela¬ 
tion to each offence should be kept, as far as possible, distinct. 

The evidence and statement are not required to be taken down in the 
case of a remand for trial by a regimental or summary court-martial, and 
a summary of evidence is not required in the case of a regimental or summary 
court-martial. 

Where precise information as to the locality of the offence is likely to 
be of use in understanding the case, a plan drawn to scale is to accompany 
the papers. 

Papers id the vernacular should always be accompanied by a translation. 

8 . When a person accused or suspected of an offence is taken Examination 
before his superior officer, or before a court of enquiry or inquest, 
he should not be authoritatively required to make any statement 
of his conduct in that matter, and no statement or evidence given 
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by him before bis superior officer or before a court of inquiry or a 
court of inquest should be received before he has been warned that 
his statement or evidence may be used against him in the event of 
further proceedings being instituted. 

9. (a) A term of imprisonment by a commanding officer should 
be awarded in days, and will commence to run from the day of 
award. 

(b) When the commanding officer has once awarded punish¬ 
ment for an offence, he cannot afterwards increase that punishment 
for that offence. 

(a) In law (in the absence of special provision) there is no division of a 
day, and therefore, however late in the day a prisoner is committed, his 
term of imprisonment is considered to have commenced at the first minute 
of that day, that is, the first minute after midnight. Where, therefore, the 
sentence is awarded in days, the sentence will begin on the first minute of 
the day of the award. 

(b) The award is considered final when the prisoner has been removed 
from the presence of the commanding officer. The commanding officer can 
at any time afterwards diminish the punishment, though he cannot add to it. 

10. A person amenable to the Indian Articles of War has no 
right to claim a trial by court-martial instead of submitting to the 
summary award of his commanding officer ; hut the commanding 
officer may, if he thinks proper, vindicate the justice of his award 
finding such person guilty by remanding him for trial by court- 
martial instead of punishing him summarily, but he must do so 
before the prisoner leaves his presence after the award is made. 

11. When an accusation is made against a native officer, or 
charges of a serious nature are preferred against any individual 
subject to the Indian Articles of War, a court of inquiry is to be 
held, when considered necessary by superior authority, to investigate 
the case, the proceedings of which are to accompany the application 
(when made) for a general court martial. Such court of inquiry 
will merely collect all available evidence, but will express no 
opinion. 

12 . The discipline of the Native army depends in great measure 
on the summary court-martial. When a soldier or other native 
amenable to the Indian Articles of War has committed an offence 
which is ordinarily triable by summary court-martial, commanding 
officers, when determining by what court the prisoner is to be tried, 
are to bear in mind that the legislature, in conferring upon them the 
powers of a summary court-martial, intends that they shall exercise 
these powers. 



The cases ought, therefore, to be few which should be re¬ 
manded for trial by regimental court-martial’; and trial by this class 
of court is to be restricted as far as possible. 
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Prisoners preparation for defence . 


i 3 . A prisoner for whose trial a court-martial has been ordered 

to assemble shall be afforded proper opportunity of preparing his of defence, 
defence, and shall be allowed free communication with his witnesses, 
and with any friend or legal adviser whom he may wish to consult. 

The freest communication which is consistent with good order and military 
discipline and with the safe custody of the prisoner, should be allowed. A 
failure to give the prisoner full opportunity of preparing his defence and free 
private communication with others for the purpose, may invalidate the 
proceedings. 

The prisoner is not bound to call as witnesses every one with whom he 
communicates with reference to giving evidence. 

As to friend of prisoner in court, see Rule 121 ; and as to counsel at 
general and district courts-martial, Rules 121—128. 

As to the right, of prisoner to consult the judge-advocate on questions of 
law, see Rule 138. 

Commanding officers should seek the advice of the judge-advocate of the 
circle in any case where doubt exists as to the manner in which a charge 
should bo framed for submission to a court-martial. 

14, Charges for submission to a district court-martial will be charges to bo 

sent to deputy 

sent by commanding officers, through the officer commanding the judge-advocate, 
station, to the convening authority, who will, ordinarily, when the 
case presents no special difficulties, pass his orders thereon without 
calling for a report from the judge-advocate of the circle. 

Similarly, the proceedings after trial will be sent direct to the 
confirming authority, who will ordinarily deal with them at once 
without waiting for a report from the circle judge-advocate. 

Any case of doubt or difficulty should always be referred to the 
judge-advocate of the circle, more specially charges of civil offences 
and offences connected with accounts, or which are of a fraudulent 
nature as distinct from ordinary theft. 

Applications for trial from out-stations should be passed on by 
transmitting officers usually on the day of their receipt. 


Framing charg es. 


15. (a) A charge-sheet contains the whole issue or issues to be charge-sheet 
tried by a court-martial at one time. char s°* 

(b) A charge means an accusation contained in a charge-sheet 
that a person amenable to military law has been guilty of an offence. 

(c) A charge-sheet may contain one charge or several charges. 
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The convening officer is by Rule 71 made responsible for the charge, 
which in praotice is usually framed by the adjutant or some other officer 
under the direction of the convening officer. 

16. (a) Every charge-sheet will begin with the name and des¬ 
cription of the person charged, and should state, in the case of an 
officer, his name, and rank and corps (if any); in the case of a soldier 
or an attested or enrolled follower, his name, number, rank and 
corps (if any) and, when he does not at the time of the trial belong 
to the regular forces, should show by the description of him, or 
directly by an express averment, that he is amenable to military law 
in respect of the offence charged. 

(b) When a soldier holding an appointment is brought to trial 
by court-martial, he is to be arraigned in his army rank with his 
appointment also designated, thus,— 

No.-Sowar (Lance Duffadar) R. B.- 

-Regiment. 

No.-Sepoy or Private (Lance Naik) N. F. 

-Regiment. 

The name or description of a person charged is immaterial so long as his 
identity is established. In military courts it is also necessary to establish 
that he is subject to military law. If he is a civilian, or if his name and 
position are unknown, as may happen in the case of active service, the 
charge should expressly aver that he was subject to military law, although 
it will be sufficient if the description of the prisoner is such as to imply that 
he was so subject. Evidence must be given of the fact, as, for instance, 
that he was a sutler, or the holder of a pass from the officer in command, or 
that he was found in camp or under such circumstances as to show that he 
was subject to military law. 

17. (a) Each charge should state one offence only, and in no 
case should an offence be described in the alternative in the same 
charge. 

(b) Each charge should be divided into two parts — 

(1) The statement of the offence) and 

(2) The statement of the particulars of the act, neglect, 
or omission constituting the offence. 

(c) The offence should be stated, if not a civil offence, in the 
words of the Indian Articles of War, and, if a civil offence, in such 
words as sufficiently describe that offence, but not necessarily in 
technical words. 

(d) The particulars should state such circumstances respecting 
the alleged offence as will enable the accused to know what act, 
neglect, or omission is intended to be proved against him as such 
offence. 
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(e) The particulars in one charge may be framed wholly or partly 


by a reference to the particulars in another charge, and in that case 
so much of the latter particulars as is so referred to shall be deem¬ 


ed to form part of the first-mentioned charge as well as of the 
other charge. 

(f) Where it is intended to prove any facts in respect of which 
any deduction from ordinary pay can be awarded as a consequence 
of the offence charged, the particulars should state those facts and 
the sum of the loss or damage it is intended to charge. 

(g) When a prisoner is charged with any loss or damage, the 
sum of such loss or damage is to be specified in the particulars of 
the charge. 

(a) to (c) see first Appendix, Forms of Charges, and preliminary note as 
to use of Forms of Charges. 

(d) If of the acts or omissions indicated in the particulars sufficient are 
not proved to constitute the offence charged, but nevertheless other acts and 
omissions not so indicated sufficient to constitute the offence are proved, 
the prisoner is entitled to be acquitted of the charge, but may be detained 
in custody and be tried anew in respect of the last mentioned acts or omissions. 
For instance, if the prisoner is charged with having been absent without 
leave, in that he was absent from his regiment without leave on the 10th, 
11th and 12th days of August and he proves that on those three days he was 
in the lines on duty, but it appears from the evidence that he was absent 
without leave on the 21st of the same month, the date is so material as to 
amount to anew charge and the prisoner must be acquitted, though he may be 
tried on a new charge of being absent without leave on the 21st of August. In 
such a case a special finding is of no avail, as it cannot introduce new mate¬ 
rial particulars not mentioned in the charge.' See note to Rule 91-C. 

If, however, he were charged with being absent from the 10th of August 
until he was apprehended on the 21st, and it is proved that he was absent 
during that time, but that his absence began on the 1st of August and he 
was apprehended on the 23rd, he may be convicted, as the material part of 
the charge, absence from the 10th to 21st of August, is proved. 


When there is such a divergence between the head of charge and "the 


statement of the particulars that each in substance discloses a different offence, 
the charge is bad, and a conviction, even on a plea of guilty, could not be 
upheld. But the incidental mention of a separate offence in the particulars 
would not of itself invalidate the charge. A charge of desertion in which 
the particulars alleged that the prisoner broke out of lines on a certain day 
and was absent without leave for a certain time, was held to be good inas¬ 
much as these facts were mentioned as incidents of the offence charged, and 
the prisoner was still distinctly informed that the charge he had to meet was 
one of desertion. So was a charge of desertion (in which the duration of 
the absence was an element) where the particulars stated that the prisoner 
absented himself without leave for the time stated. Where the head of 
charge discloses no offence, but the statement of particulars does and with 
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sufficient precision to inform the prisoner of his offence, a conviction of 
the offence disclosed in the particulars was, notwithstanding the irregularity, 
held good. 

Where the head of charge states an offence, but the statement of parti¬ 
culars discloses no offence, the charge is not invalid, if, taken as a whole, it 
informs the prisoner of the allegations he is called upon to meet and the 
offence for which he is arraigned. 

(e) If in such cases the prisoner were to be acquitted of the first charge 
and convicted of the second charge, the conviction when recorded should 
specify the place and date mentioned in the first charge. 

(f) If these facts are stated in the charge, evidence must be given by the 
prosecution to show the amount which ought to be deducted from the pri¬ 
soner’s pay. 

The value of any article in respect of which it is desired that the court 
shall sentence the offender to stoppage, must be stated in the particulars. 

The extent of the stoppages (proof having been given) is to be specified in 
the sentence, 

(g) Under Indian Article of War 137 forfeitures can only be awarded to 
the extent of, and to make good, proved loss or damage. 

1 8. (a) A charge-sheet shall not be invalid by reason only 

of any mistake in the name or description of the person charged, if 
he does not object to the charge-sheet during the trial and it is not 
shown that injustice has been done to the person charged. 

(b) In the construction of a charge-sheet or charge there shall 
be presumed in favour of supporting the same every proposition 
which may reasonably be presumed to be impliedly included, though 
not expressed, therein. 

(a) Although the trial of an offender is not invalid on account of a mistake 
in a name, such mistakes are dangerous, in so far as they may lead to mis¬ 
takes of substance. For instance, the prisoner might thus be mistaken for 
a man named in a certificate of previous conviction or in the defaulters’ 
book, and a mistake of this description might c tuse the invalidity of the 
whole proceeding. Where however, a man has enlisted and is commonly 
known uuder an assumed name, he may be described by that name. The court 
has power to amend the charge by correcting any mistake in the prisoner’s 
name or description under Rule 19 (a). 

(b) The object of this paragraph is purely legal, and does not touch the duties 
of an officer. If the proceedings were questioned in a court of law, it would 
require that court’ to presume matters which, though not stated in the 
charge, were necessary to support its validity. 

A charge for disgraceful conduct can only be thus described when the 
offence is one of those given in Chapter IV of the Indian Articles of War. 

When the substance of charge is improper language it is necessary to 
insert the expressions used, or part of them, and to allege that they were u in 
substance "and to the effect as set out.” If the obscene words are merely 
expletives, and are used at the same time with other insubordinate language, 
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they are not to be specified in the charge, which may be sufficiently made 
by alleging the insubordinate expressions and omitting those which are 
obscene. 

19. (a) At any time during the trial, if it appears to the court 
that there is any mistake in the name or description of the prisoner 
in the charge-sheet, the court may amend the charge-sheet so as to 
correct that mistake. 

(b) If on the trial of any charge it appears to the court, at any 
time before they have begun to examine the witnesses, that in the 
interests of justice any addition to, omission from, or alteration in, 
the charge is required, they may report their opinion to the conven¬ 
ing authority and may adjourn, and the convening authority may 
either direct a new trial to be commenced, or amend the charge and 
order the trial to proceed with such amended charge after due notice 
to the prisoner. 

(a) A mistake in name or description will only be amended, if it is clear 
to the court that the prisoner is the person intended to be charged in the 
charge-sheet, and that he is not prejudiced in his defence by the mistake 
having heen made. 

(b) The court may act under this paragraph whether the objection to the 
charge is taken by the prisoner or the judge-advocate, or by a member of thp 
court, and either before or after the arraignment of the prisoner. (See Rule 
76. 

The witnesses.— That is, the witnesses on the substance of the charge, not 
witnesses as to objections to the officers, or with respect to a special plea to 
the jurisdiction. 

If the addition, omission, or alteration can be met by means of a special 
finding under Rule 91 (as for instance, by omitting some of the articles alleged 
to have been stolon or lost by neglect, or by correcting a mistake in an imma¬ 
terial date), it will not usually be necessary to have the charge amended ; but 
if the date is material, or if the charge appears not to disclose an offence 
under the Indian Articles of War, or if any addition requires to be made to 
the charge, it will be safer for the court to adjourn and apply for the amend¬ 
ment of the charge. 

20. (a) The prisoner before being arraigned should be inform¬ 
ed by an officer of every charge on which he is to be tried, and also 
that, on his giving the names of witnesses whom he desires to call, 
reasonable steps will be taken for procuring their attendance, and 
those steps shall be taken accordingly. 

The interval between the prisoner’s being informed of the charges 
against him and his arraignment should be such as to allow him to 
have his witnesses present and to consider his defence. 

(b) The officer at the time of so informing the prisoner should, 
if necessary, read and explain to him the charges brought against him. 

28 
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(c) If he desires it, a list of the names, rank and corps (if any) 
of the president and officers who are to form the court, should, in 
courts-martial other than summary courts-martial, be given to the 
prisoner. 

(d) If it appears to the court that the prisoner is liable to be 
prejudiced by any non-compliance with this rule, the court should 
take steps, and, if necessary, adjourn, to avoid the prisoner being so 
prejudiced. 

(a) Arraignment consists in the charge being read to the prisoner after the 
opening of the court, and in his being asked if he is guilty or not guilty. In 
courts-martial, other than regimental or summary courts-martial, commanding 
officers will take care that any request of the prisoner for witnesses shall be 
transmitted to the convening officer or, after the court has been convened, to 
the president of the court. 

The request of the prisoner should only be refused if it is quite clear that 
the evidence of the witness will be immaterial or if it is impossible to secure 
the attendance of a witness within reasonable time. Any refusal of his 
request will be communicated to the court with the reason for the refusal, and 
the court will deal with it under paragraph (d). 

In the case of an essential witness the court should always adjourn for 
the purpose of enabling him to attend, as the absence of such a witness may 
cause the proceedings to be invalid. 

(b; A copy must always be offered to the prisoner, unless the provisions of 
this rule are dispensed with under Rule 139. 

As the charge is in English and very few prisoners will understand it, it 
will be sufficient in such cases to make a fair translation of the charge into 
the vernacular, technical terms being avoided, and to read it over to the 
prisoner, leaving the translation with him, if desired. 

This course should be pursued as far as the translating and reading of the 
charge goes, even when the provisions of this rule are dispensed with. 

If the prisoner objects to the charge, he will have an opportunity of making 
his objection when he is called on to plead. 

(c) In the case of a general court-martial this list should invariably be 
delivered, although a request is not made. In the case of a district court- 
martial the list should be given though not asked for, if there is any reason 
to suppose that the prisoner may reasonably object to any member of the 
court. 

The commanding officer in the case of summary, and the prosecutor in the 
case of other courts-martial, is the officer on whom the duty of complying 
with the provisions of this rule will usually fall, and he should, before the 
trial, satisfy himself that it has been complied with. Compliance with this 
rule may be dispensed with on the ground of military exigencies or the 
necessities of discipline, by virtue of Rule 139 ; but in every case the prisoner 
must have information of the charge and opportunities of calling his witnesses 
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in such case notice of the intention to try the prisoners together 
should be given to each prisoner at the time of his being informed 
of the charge, and any prisoner may claim, either by notice to the 
authority convening the court, or, when arraigned before the court, 
by notice to the court, to'be tried separately, on the ground that the 
other prisoners proposed to be tried together with him will be 
material to his defence; the convening authority or court, if satisfied 
that such evidence will be material, and if the nature of the charge 
admits of it, shall allow the claim, and such prisoner shall be tried 
separately. 

If the nature of the charge .—In the case of conspiring to cause a mutiuy 
or joining in a mutiny, the essence of the charge is combination between the 
prisoners. In such a case the nature of the charge may not admit of their 
being tried separately. In case of doubt, the prisoners should be tried 
separately. 

Desertion, intoxication, absence without leave, malingering and giving 
false evidence should never be jointly charged. 

22. Any person subject to the Indian Articles of War who, at 
any place in British India within the jurisdiction of any court of 
criminal justice established by Her Majesty, or by the Government 
of India, or by the Local Government, is accused of any offence 
against the Indian Penal Code and not included in the Indian 
Articles of War, shall be delivered over to the nearest magistrate 
to be proceeded against according to law. 

This provides for the trial of civil offences committed in British India. A 
court-martial under the Indian Articles of War has no jurisdiction over civil 
offences committed in British India, with a few exceptions, viz, y those offences 
mentioned in Indian Article of War 173, for which see Rule 6. 

A civil offence committed out of British India may be tried by court- 
martial, which court-martial may be assembled either within or out of British 
India, see Indian Article of War-171. 

For punishments awardable by such court-martial for such offence, see 
Indian Article of War 171. 

The following places have been ruled to be not in British India_ 

Secunderbad and the stations of the Hyderabad Contingent, Bangalore 
and Quetta. On the other hand Peshin, Thai Chotiali and Loralai are in 
British India.* 

For extension of the power of courts-martial to try civil offences when such 
offences are committed on active service in British India, see Indian Article of 
War 172. 

23. The commission, attempt to commit or abetment of the 


* As to what is and what is not in “ British India, see Pt. I, ch VI 8 11 
ante. The question is one of fact. Pishin, Thal-Chotiali, and Loralai are all 
in British Baluchistan and not in the Agency territories* 
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offences of murder, culpable homicide, any offence punishable under 
any of the sections 323 to 335 (both inclusive) or section 506 of 
of the Indian Penal Code, when committed either within or without 
British India, by a person subject to the Indian Articles of War, 
may be tried by court-martial at any place, whether within or without 
British India, and on conviction may be punished by any punish¬ 
ment assigned for the offence by the Indian Penal Code. 

This is under Indian Article of War 173, but the offences mentioned in this 
rule are only cognizable by court-martial when both the offender and the 
person against whom the offence is committed are subject to military law. 

Until the insertion of this article a sepoy murdering a comrade was hand¬ 
ed over to the civil power, whilst a sepoy murdering a superior officer was 
tried under the 8th Indian Article of War. 

These sections 323 to 325 and section 506 specify various offences connected 
with voluntarily causing hurt, grievous hurt, and criminal intimidation, for 
which see Indian Penal Code. 

24. When more prisoners than one are tried separately by the 
same court-martial, the proceedings of each trial are to be conduct¬ 
ed and recorded separately, and every officer of the court and every 
witness before the court shall in a fresh trial by the same court 
make a fresh oath or affirmation, as hereinafter prescribed, notwith¬ 
standing any previous oath or affirmation. 

This prescribes the res wearing of the court for the trial of each separate 
prisoner arraigned before it, except in the case of prisoners jointly tried. The 
Indian Articles of War contain no provision similar to that in Rule 71 (A) 
of the Rules of Procedure under the Army Act, and a court-martial must be 
resworn at the commencement of each successive trial. 

25. (a) A certificate showing the state of health of the prisoner 
on the day lot trial is laid before the court and attached to the pro¬ 
ceedings. The certificate is to be renewed in the event of any 
change taking place in the prisoner’s health during the sitting of the 
court, or in case of revision of proceedings. 

(b) An explanatory memorandum is to be attached to the pro¬ 
ceedings when any of the following circumstances occurs— 

(a) When there has been any great delay in bringing an offender 

to trial. 

(b) When a district court-martial is composed of less than five 

officers. 

(c) When a summary-court-martial tries without reference an 

offence which should not ordinarily be tried without re¬ 
ference. 

(a) The form of medical certificate in use states the opinion of the medical 
officer as to whether the prisoner is fit to undergo corporal punishment. Even 
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if he seems unfit to undergo hard labour, the court can sentence him to it, as 
it is the business of the medical officer of the jail or place of military custody 
in which he is confined, to decide what severity of labour he can undergo. Sen¬ 
tences of simple imprisonment are obviously inexpedient and inconvenient of 
execution. 

(b) (c) For these offenees, see the proviso to the 94tli Indian Article of 
War. 

The officer holding the summary-trial is the sole judge as to whether 
reference can be made, without detriment to discipline, to superior authority 
before trying by summary court-martial any of the offences mentioned in the 
above proviso. 

26. An interpreter must be appointed to every court-martial. 
See Indian Article of War 102. 

If no duly qualified interpreter is available at the station or place 
where the court sits, the officer appointing the court, or the officer 
commanding the district or place where the trial is to be held, may 
appoint a competent person to interpret. When no such person 
is available the superintending officer, or in an European court- 
martial the president, shall perform the duty of an interpreter. 

In the case of a summary court-martial the officer holding the 
trial or one of the officers in attendance may interpret under the 
above circumstances. 

From the above it will be seen that a court-martial at which there is no 
interpreter is illegally constituted and its proceedings null and void. 

Whoever interprets must take the special interpreter’s oath even though 
he has already been sworn as a member or as the officer holding the trial. 

For form of interpreter’s oath, see the 108th and 109th Indian Articles of 
War. 


Interpreter. 

I. A. W- 102 
(1) (2) (3) (4). 


Summary courts-martial 

27. A summaiy court-martial shall be held as soon as practi- 
cable (having regard to Rule 13) after the completion of the 
investigation of the charge which the court is to try. 

For tho offences which should not ordinarily be tried by a summary court- 
martial without reference to higher authority, see the 94th Indian Article 
of War. The officer holding the trial is the sole judge of the emergency which 
justifies his trying such offences without previous reference. 

28, At every summary court-martial the officer holding the 
the trial (». <., the commanding officer) shall alone constitute the 
court, but the proceedings shall be attended throughout by two 
other officers, British or Native, who shall not, as such, be affirmed 
or sworn. 

It will be seen from the definition of commanding officer in Part I of the 

Indian Articles of War that a “ commanding officer ” is defined as a British 
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officer, and, as by Article 93 a summary court-martial may only be held by 
a commanding officer, no native officer, even though in command of a detach- 
ment, may hold a summary court-martial. 

The presence throughout of two attending officers is essential to the legal¬ 
ity of the proceedings, but warrant officers holding the honorary rank of 
commissioned officers are not eligible for this duty, 

29. The proceedings shall be recorded in the English language, 
and, when closed, shall be signed by the officer holding the trial, and 
by the officers attending thereat, and by the interpreter. 

30. When the officer holding the court, the interpreter, and 
the officers attending the court, are assembled, the prisoner is 
brought before the court, and the prescribed oaths or affirmations 
are taken. 

For prescribed oaths, see Indian Articles of War 108 to 110. The prisoner 
cannot object to the court or interpreter. 

31. The officer holding the trial shall administer to the inter¬ 
preter, or, when necessary, shall himself, as interpreter, make, the 
oath or affirmation laid down in Indian Article of War 108, as far 
as the words “ published by authority. 0 

After which the interpreter, if an European officer, shall administer 
to the officer holding the trial the oath given in Indian Article of 
War 109, as far as the words “ custom of war in the like cases.” 

If the interpreter is not an European officer, the officer holding 
the trial takes oath himself without its being administered to him 
by any one. 

After the oaths have been administered all witnesses should be 
directed to withdraw from the court. 

32. (a) After the officer holding the trial and other persons are 
sworn as above mentioned, the prisoner is arraigned on the charges 
against him. 

(b) The charges on which the prisoner is arraigned will be 
read to him, and he will be required to plead separately to each 
charge. 

(a) When two or more prisoners are tried together for the same offence, 
each is separately arraigned. 

(b) The charge-sheet after being read to the prisoner is attached to the 
prooeedings. 

33. The prisoner, when required to plead to any charge, may 
object to the charge on the ground that it does not disclose an 
offence under the Indian Articles of War, or is not in accordance 
with these rules, or he may plead condonation or previous conviction 
or punishment for the same offence. 
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A plea relating to the particular charge and raising the defence of previous 
conviction or acquittal by a court-martial or civil court, summary punish¬ 
ment by the commanding officer, pardon of the offence or its condonation 
by some deliberate act of a superior and competent authority, or the lapse of 
more than three years since the commission of the offence, will be raised by 
way of plea in bar of trial, see Rule 84. 

34. (a) The prisoner before pleading to a charge may offer a 
special plea to the jurisdiction of the court, and, if he does so and 
the court considers that anything stated in that plea shows that the 
court has no jurisdiction, any evidence offered in support shall be 
received, together with any evidence offered in disproof or quali¬ 
fication thereof and any address by the prisoner in reference 
thereto. 

(b) If the court overrules the special plea, the trial should be pro¬ 
ceeded with. 

(c) If the court allows the special plea, the decision and the reason 
for it shall be recorded and the court dissolved. 

(a) A plea to the general jurisdiction, that is, to the right of the court to 
try the prisoner on any charge at all, is here kept distinct from any plea 
which relates only to the particular charge on which the prisoner is brought 
before the court. Under the former he may plead, for example, that he is not 
amenable tothe court, either as not being subject to military law or not 
being subject to that description of court, as, for instance, in the case of a 
native officer being tried by a summary court-martial. 

Evidence when necessary is heard in support of a plea to the jurisdiction 
and if taken must be taken on oath like the evidence of other witnesses. 

35. (a) If no special plea to the general jurisdiction of the 
court is offered, or if such plea, being offered, is overruled, the pri¬ 
soner’s plea—“ Guilty” or “ Not guilty ” (or, if he refuses to plead, 
or does not plead intelligibly either one or the other, a plea of “ Not 
guilty) ”—shall be recorded on each charge. 

(b) Before recording a plea of “ Guilty ” the court should ascer¬ 
tain that the prisoner understands the nature of the charge to which 
he has pleaded “ Guilty.” 

(A) Plead intelligibly .—If the prisoner pleads in some language not under¬ 
stood by the court or inarticulately, he will not plead intelligibly, and a plea 
of “ Not guilty ” will be entered. 

(B) Understands the nature of the charge. —This direction is to prevent the 
prisoner pleading guilt}' under a misapprehension. For instance, a man charg¬ 
ed with wilfully damaging his arms may, under a misapprehension, plead 
guilty, because the arms have been actually damaged, though not wilfully. In 
such a case it must be explained to him that, if he did not do it wilfully, he 
must plead “Not guilty.” So again on a charge for desertion, the plea “ Guilty, 
but I intended to return,” amounts to a plea of “ Not guilty,” as the intention 
pot to return is an essential element in the offence of desertion T 
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A plea of “ Guilty •” is only to be taken to the extent to which it is pleaded. 
Thus, a man arraigned upon a charge of losing by neglect a number of articles, 
who pleads guilty in respect of some of these articles only, must be taken to 
have pleaded “Not guilty” as regards the remaining articles. A prisoner 
arraigned upon a charge of receiving property knowing it to have been stolen 
who pleads “Guilty, except that he did not know it was stolen,” must be dealt 
with as having pleaded “Not guilty.” So as regards any act of which the inten¬ 
tion is an element, where the prisoner pleads “Guilty”, but says that he did 
not intend to do it”, or words to that effect. 

It must be recollected that there is nothing untrue in a prisoner pleading 
“Not guilty,” even though he committed the offence, as the plea merely 
amounts to an expression of desire to have a formal trial. For example, if a 
man admits that he struck his non-commissioned officer, but wishes to show 
that it was done under circumstances of very great provocation and does not 
therefore deserve severe punishment, he will be well advised to plead “ Not 
guilty.” 

36. In trials under the Indian Articles of War, whether the 
prisoner pleads “ Guilty ” or “ Not guilty,” or whatever the plea 
may be, it is incumbent on the court to investigate the charge, so 
that all the circumstances connected therewith may come to light, 
and to record their finding as the result of sworn evidence. 

The difference between this and the procedure under the Army Act on plea 
of “Guilty” will be noticed. I 11 courts-martial under the Indian Articles of War 
evidence is to be taken and recorded, even if the prisoner pleads “ Guilty,” 
and the court is to record its finding only after hearing such evidence. 

37. After the plea of “ Guilty ” or “ Not Guilty” to any 
charge is recorded the evidence for the prosecution shall be taken. 

For general provisions as to witnesses and evidence, see Rule 54, et seq . 

38. At the close of the evidence for the prosecution the prison¬ 
er will be asked if he intends to call any witnesses in his defence. 

If he states that he does, the procedure will be as follows : — 

(a) The prisoner will be asked if he has anything to say 
in his defence, and may address the court in his de¬ 
fence, or may defer such address until he has called his 
witnesses. 

( b ) The prisoner may call his witnesses, including also witnesses 
to character. 

(a) The utmost liberty consistent with the interest of parties not before 
the court and of the dignity of the court itself, should be allowed to the pri¬ 
soner in making his defence, and the court should, if necessary, adjourn to 
allow him time for its preparation. 

39. If at any trial for desertion, absence without leave, over¬ 
staying leave, or not rejoining when warned for service, the person 
tried states in his defence any sufficient or reasonable excuse for 
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- 4 iis unauthorised absence and refers in support thereof to any 
officer in the civil or military service of Government, or if it appears 
that any such officer is likely to prove or disprove! the said state¬ 
ment in defence, the court shall address such officer and adjourn 
until his reply is received. 

The written reply of any officer so referred to shall, if signed 
by him, be received in evidence and have the same effect as if 
made on oath or affirmation before the court. 

This will obviate officials being summoned and brought as witnesses before 
courts-martial to the great inconvenience and detriment of the public service. 

For procedure when the court has not complied with the above provision, 
see Indian Article of War 115. 

40. The court may, if it thinks necessary in the interests of Reply 0 /wit. 

justice, call witnesses in reply to the defence. neasC8, 

This is an extreme measure and should only be resorted to when the priso¬ 
ner has made or elicited from his witnesses some statement material to his 
defence, which could not reasonably have been foreseen when the case for the 
prosecution was being investigated. 

41. After all the evidence both for prosecution and defence has Verdict, 
been heard, the officer holding the trial will give his opinion as to 
whether the prisoner is guilty or not guilty of the charges. 

The court need not be closed and the finding may be pronounced at once. 

On the other hand, however, the officer holding the trial may clear the 
court to consider the evidence, or to discuss any point with the officers attend¬ 
ing the trial, or may adjourn the court to allow himself time for mature consi¬ 
deration or reference as to any doubtful point. 

The officers attending the trial do not give any opinion as to finding or 
sentence. They are as a rule native officers, and their duty is to help the com¬ 
manding officer, who refers to them any point of native custom on which he 
might be doubtful, and on which from their nationality and position they 
would be able to give him reliable information, e. p., in a case of using insubor¬ 
dinate language to a non-commissioned officer, he might enquire from them 
whether any particular phrase used, though seeming on the surface unobject¬ 
ionable, bears an offensive or opprobrious meaning in the vernacular. 


42. (a) The finding on every charge will be recorded, and ex- Fiu j ing how 

cept as mentioned in these Rules will be recorded simply as a finding rccordBd 
of “ Guilty” or “ Not guilty,” or of “ Not guilty and honourably 
acquit him of the same.” 

(b) When the court is of opinion as regards any charge that the 
facts found to be proved in evidence differ materially from the facts 
alleged in the statement of particulars in the charge, but are sufficient 
nevertheless to prove the offence stated in the charge, and that the 
difference is not so material as to have prejudiced the prisoner in his 
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defence, they may, instead of a finding of “Not guilty/’ record a 
special finding. 

(c) The special finding may find the prisoner guilty on a charge, 
subject to the statement of exceptions or variations annexed to the 
finding. 

(d) When the court is of opinion that the facts proved do not 
disclose an offence under the Indian Articles of War, the court will 
acquit ths prisoner on that charge. 

The finding of honourable acquittal may be recorded in the case of non¬ 
commissioned officers and sowars, sepoys, or privates, as well as of officers, 
but it is not to be recorded as a matter of course upon an acquittal. 

It is incorrect honourably to acquit a prisoner on a charge not affecting 
his honour or character for honesty. 

(b) For forms of special finding, see Appendix III, Forms of Proceed¬ 
ings. 

A finding of acquittal requires confirmation. 

(0) If the court finds the facts stated in the charge are only proved in 
part, it may find the prisoner guilty, subject to the exceptions or variations. 
The facts, however, which they find to be proved subject to the exceptions 
or variations must amount to the substance of the charge actually charged; 
otherwise the court should acquit the prisoner. 

For instance, if charged with making away with two horse-brushes and a 
pair of boots, and the evidence shows that the prisoner made away with one 
horse-brush only and not the boots, they must find the prisoner guilty 
with the exception that he did not make away with the pair of boots and one 
brush. 

If, on the other hand, they find from the evidence that he did not make away 
with the pair of boots or two brushes, but did make away with other regimen- 
tal necessaries, they must acquit the prisoner, or ii they find that he lost the 
the articles aforesaid, but did not make away with them by sale or otherwise, 
they must acquit him of the charge of making away with them. So again 
if he is charged with being absent without leave, and the particulars specify 
an absence from the ‘20th to the 30tli of June, and the evidence proves an 
absence from the 21st to the 30th June, the court may find the prisoner guilty 
with the variation of the 21st for the 20th. But if the evidence proves an 
absence from the 20th to the 30th July, the difference is so material as to 
amount to a new charge, and the court must acquit the prisoner, and he can be 
tried on the new charge for absence in July. 

(d) If, for example, a man is charged with an act of a dishonest nature 
in taking money from a man under his command and refusing to return it, 
and the court is of opinion that the acts which he did were not dishonest, 
they must acquit him, inasmuch as the act of taking money and refusing 
to return it, if not dishonest, would not amount to an offence. 

The only other special finding whioh affects the statement of the offence 
is one not mentioned in the Rules but allowed by Indian Article of War 116. 
This article enables a prisoner charged with an offence mentioned in the 
first column of the following table, to be found guilty of an offence of a 
similar character mentioned opposite to that offence in the second column of 
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table, where the evidence shows that the latter offence, and not the offence 


*§L 


charged, has in fact been committed. 

. 

A prisoner charged with 

May he found guilty of 

{a) Desertion 

Attempting to desert or of being 
absent without leave. 

[b) Attempting to desert 

Desertion or of being absent without 
leave. 

(c) Theft, dishonest mis-appropria- 
tion or conversion, criminal breach 
of trust, or dishonestly receiving 
or retaining stolen property. 

May be found guilty of any other of 
these offences. 

Any other offence under these Articles. 

May on failure of proof that an offence 
has been committed under circum¬ 
stances involving a more severe 
punishment, be found guilty of the 
same offence as having been com¬ 
mitted under circumstances invol¬ 
ving a less severe punishment. 


43. (a) If at a summary court-martial, the finding is guilty, the 
officer holding the trial may record any previous convictions against 
the offender, and his general character either as of his own know¬ 
ledge, or as the result of evidence duly taken on oath and entered 
in the proceedings. 

(b) Should the officer holding the trial not record the character, 
etc., of the prisoner as of his own knowledge, evidence may be 
given of them by a witness verifying a statement which contains a 
summary of the entries in the regimental books respecting that 
prisoner, and identifying the prisoner as the person referred to in 
that summary. 

(c) The prisoner may cross-examine any such witness and may 
call witnesses to rebut such evidence ; and, if the prisoner so requests, 
the regimental books, or a duly certified copy of the material entries 
therein, shall be produced, and, if the prisoner alleges that the 
summary is in any respect not in accordance with the regimental 
books or with such certified copy, as the case may be, the court shall 
compare the summary with these books or copy, and, if they find it is 
not in accordance therewith, shall cause the summary to be corrected 
accordingly. 

( a) The court will not take evidence of any conviction while the prisoner 
is a civilian, but convictions by a criminal court while the prisoner is a soldier 
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may be given in evidence, although the offence was committed while he was a 
reservist or in a state of absence or desertion. 

Evidence of expense, loss, damage or destruction will be taken in the course 
of the trial, as Rule 17 provides that the facts justifying any deduction from 
pay are to be stated in the particulars. In case such evidence has nob been 
taken there is nothing to prevent the court taking it after the finding if neces¬ 
sary. If two or more prisoners are convicted of a joint offence, each of them 
should be ordered to pay the whole amount of the compensation for any ex¬ 
pense, loss, damage, or destruction occasioned by that offence. Each prisoner 
on conviction is liable to pay the whole compensation in default of the other, 
but stoppages in excess of the amount named in the charge are not to be 
levied. 

(c) A duly certified copy means one certified to by the officer having 
official charge of the records. 

The character of soldiers shall be recorded as follows :—- 


( 1 ) Exemplary. 

(2) Very good. 

(3) Good. 

(4) Latterly good. 

(5) Fair. 


( 6 ) Formerly good. 

(7) Latterly bad. 

( 8 ) Indifferent. 

(9) Bad. 

(10) Very bad. 


Copies of testimonials produced in proof of previous good conduct or 
service may be read and attached to the proceedings of courts-martial for the 
information of the confirming authority, when the court is satisfied of the 
authenticity of the originals, which must in all cases be produced and compar¬ 
ed with the copies, the originals being returned to the prisoner. 

44. The court shall award one sentence in respect of all the 
offences of which the prisoner is found guilty. 

The sentence must of course be one authorised by the Indian Articles of 
War, see Articles 76 and 95, and the court cannot, for example, sentence a 
prisoner to restore stolen property, or to confinement to lines. 

Dismissal may accompany any other sentence passed by a court-martial, 
see Indian Article of War 131. 

For reduction of non-commissioned officer, see Article of War 134. 

For forfeiture of pay and claim to pension, see Article of War 135. 

For forfeiture of arrears of pay, see Article of War 137. 

For date from which a fresh sentence of imprisonment awarded to a 
prisoner already under sentence of imprisonment is to count, see Article of 
War 140. 

For awards of forfeitures and stoppage*, see Articles of War 138 and 139. 
These can only be awarded to make good proved loss or damage. 

45 . If the court awards a sentence of imprisonment with hard 
labour of three months or under, and no additional sentence of dis¬ 
missal accompanies it, an addition to the sentence should be made 
above the signature to the effect that the imprisonment is to be 
carried out in military custody. This is not to form a subsidiary order. 

Military custody means imprisonment in the regimental guard-room or 
cells, there being no provost or military prisons for native troops. 
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Prisoners in military custody are still liable to military law and can be 
punished by minor punishments for slight offences, or- tried by court-martial 
for more serious ones, as if they were free men serving in the ranks. 

A sentence of imprisonment without hard labour, if unaccompanied with 
dismissal, is always carried out in military custody, no special order to that 
effect being necessary. But, as already pointed out, such sentences are very 
inexpedient and should not be awarded save in very special circumstances. 

46. Sentences exceeding one month and of less than one year 
are to be recorded in ^months. Sentences which consist partly of 
months and partly of days, are to be worded in months and days. 

A month means a calendar month without any specification of the word 
calendar. 

Commanding officers wishing to award a sentence of imprisonment with 
hard labour which will be just sufficient to involve the transfer of the prisoner 
to a jail and his being struck off the strength of the regiment, should award 
three months and one day imprisonment with hard labour, as a sentence of 
three months’ imprisonment with hard labour will not involve any such 
transfer or striking off. 

At the same time, if the commanding officer thinks a sentence of three 
months and a day too severe, but wishes to ensure the service being rid of the 
man, he can give a less punishment and add to it dismissal from the service 
under article 131. 

47. When a prisoner has been sentenced by a summary court- 
martial to— 

(a) imprisonment with hard labour exceeding three months ; 

( 3 ) corporal punishment; 

(<r) dismissal from the service ; 

( d ) loss of standing ; 

the commanding officer will enter a subsidiary order on the proceed¬ 
ings underneath the signatures to the sentence as follows :— 

{a) The prisoner is to be made over with the prescribed warrant 
of commitment to the officer in charge of the nearest jail 
for the purpose of undergoing the imprisonment, and his 
name is to be struck off the strength of the regiment from 
this date. 

(£) The corporal punishment will be carried out at (state 
place and date) in the presence of the and the medical 
officer, and will be inflicted with the regulation cat on the 
bare back. 

(0 The prisoner’s name will be struck off the strength of his 
regiment (battery, corps or detachment) from this date. 

(d) The hame of the prisoner will be transposed in the list of 
his rank and will stand next below that of (or will 

bear date the day of ). 
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For form of commitment warrant to a jail, see Appendix 4. 

The punishment of dismissal from the service should never be awarded in 
conjunction with simple imprisonment ; but when such a sentence is inadver¬ 
tently passed, a subsidiary order must bo recorded to the effect that the 
sentence of dismissal will have effect from the date of expiry of the impri¬ 
sonment. 

48. The sentence of a summary court-martial held by an officer 
of not less than five years' service may be carried out at once, as no 
confirmation is necessary, the commanding officer being at once the 
convening officer, the officer holding the trial, and the confirming 
officer. 

For power of general officer commanding the district to set aside the pro¬ 
ceedings on the merits of the case, see Rule 52. 

For power of pardon, remission, etc., by the Governor General, Commander- 
in-Chief and General Officer of the Command, see Indian Article of War 160. 

49. If the officer holding a summary court-martial is of less than 
five years' service, he shall not, except on active service, carry into 
effect any sentence awarded by him until it has received the approval 
of a superior military officer commanding not less than a corps. 

The superior officer referred to may be an officer commanding a division or 
district, a station, a cavalry regiment or an infantry battalion, or an officer 
commanding a battery of artillery. 

The officer to whom the sentence is referred cannot in any way alter the 
finding, or remit, mitigate or commute the sentence ; but, if he considers the 
sentence too severe, he should inform the officer holding the trial of his views 
and direct him to modify the sentence, which order should be obeyed as a 
matter of discipline. The original sentence must not be carried out until the 
case is finally settled. 

50. The sentence of a summary court-martial will be promulga¬ 
ted in the manner usual in the service at the earliest convenient 
opportunity after it has been pronounced by the commanding officer, 
and will be carried out without delay after promulgation. 

The promulgation is generally on a parade of the regiment, after which 
the prisoner is sent to jail or to confinement in the quarter-guard or cells, or 
returns to duty in the ranks, or is otherwise punished, as the case may be. 

Although it is the intention of the Indian Articles of War that the officer 
holding a summary court-martial should award the sentence that he intends 
to carry out, nevertheless he has legally the power (so long as the prisoner is 
under his command and not removed to a civil jail) to commute or mitigate 
the sentence, should he, for very special reasons, consider it advisable to do 
so. 

51. The proceedings of a summary court-martial shall, imme¬ 
diately on promulgation, be forwarded to the deputy or assistant 
judge-advocate-general oTthe circle. 
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That officer, after review of the proceedings, will submit them to 
the general or other officer commanding the district, with a recom¬ 
mendation for countersignature, if they are legal and correct, or a 
report setting forth the illegalities and irregularities and recommen¬ 
ding the setting aside of the proceedings, if serious enough to have 
prejudiced the prisoner or to have warranted such procedure. 

Irregularities in procedure and minor irregularities in evidence should not 
be reviewed so severely in a summary court-martial as in another court. So 
long as the charge and sentence are legal, the evidence the prisoner is convic¬ 
ted on is given on oath and is reasonably sufficient, is not hearsay and has not 
been largely elicited by leading questions, so long also as the prisoner has not 
been in any way prejudiced in his defence, has been allowed to call all the 
witnesses he wishes and to cross-examine the witnesses against him, minor 
irregularities need not vitiate the proceedings or call for more than a remark 
for future guidance. 

52. (A) For reasons based on the merits of the case, the officer 

commanding the district in which the trial is held, the Commander- 
in-Chief in India, the General Officer of the Command, and any other 
officer prescribed by the Indian Articles of War, may set aside the 
proceedings of a summary court-martial •, but they may not be set 
aside on any purely technical grounds. 

(b) The expression “ merits of the case” only refers to the pro¬ 
ceedings as far as and including the finding, and would include such 
points as an illegal charge, improper or manifestly insufficient 
evidence, prejudice to prisoner in his defence, refusal to admit as 
evidence the written reply of a civil or military officer called for by 
the prisoner under Article 115, and such like. 

(c) The sentence cannot be set aside on the merits of the case, 
provided it is a legal one* It can be remitted, the prisoner pardoned 
or re-admitted to the service after dismissal, and service or other ad¬ 
vantage forfeited by him can be restored by . certain authorities as 
detailed in Article 160. 

The officer commanding the district cannot remit, pardon, re-admit to 
service, or restore advantages forfeited. He can, however, set aside both 
finding and sentence on the merits of the case up to the finding, if such action 
is justified by any absolute illegality. If an illegal sentence is given in pur¬ 
suance of correct procedure, he can annul the sentence, but the conviction 
should stand against the prisoner. He cannot, however, interfere with a legal, 
though excessive, sentence resulting from legal procedure; such a case must be 
referred and dealt with under Article 160. 

53. (a) The officer commanding the district, after receiving the 

report of the deputy or assistant judge-advocate-general of the circle, 
will enter his Temarks on the final page of the form of proceedings 
headed “ Remarks by the renewing officer”, after which the proceed- 
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ings will be returned to the prisoner’s corps to be filed in the records. 

(b) If the officer commanding the district has occasion to set 
aside the proceedings, he will enter a memorandum to that effect on 
the above-mentioned final page of the form of proceedings, and the 
prisoner will be at once set at liberty and relieved from all the effects 
of the conviction. 

General provisions as to witnesses and evidence at all courts- 
martial. 

54. A court-martial shall not receive evidence which is not re¬ 
levant to the facts stated in the statement of particulars in the charge, 
or any evidence which is not admissible under the Indian Evidence 
Act, 1872, subject to such modifications thereof as may have been 
made in the Indian Articles of War or as may be directed by the 
Governor General in Council by notification. 

The chief modifications are those set forth in Indian Articles of War 
115, 116, 117, and 162. 

55 . The court may take judicial notice of all matters of 
notoriety, including all matters within their general military know¬ 
ledge, but not of any circumstances connected with the case under 
trial with which they may be acquainted. 

Judicial notice means that the court will recognise a matter without formal 
evidence. 

56 . Evidence of mere deficiency of necessaries, etc., on a certain 
date is generally insufficient to establish a charge of loss by neglect 
or making away with them. In all such cases it should be clearly 
proved—1st, that on a certain date, anterior to that in the charge, the 
soldier had the deficient articles in his possession ; 2nd, that on the 
date stated in the charge the articles were deficient and have not 
since been recovered. 

57. In any proceeding under these Articles, any application, 
certificate, warrant, reply or other document purporting to be signed 
by an officer in the civil or military service of the Government shall, 
on production, be presumed to have been duly signed by the person 
and in the character by whom and in which it purports to have been 
signed, until the contrary is shown. 

58. The prosecutor is not bound to call all the witnesses whose 
evidence is in the summary or abstract of evidence given to the 
prisoner, but he should ordinarily call such of them as the prisoner 
desires, in order that he may cross-examine them, and the prosecutor 
should, for this reason, so far as seems to the court practicable, 
secure the attendance of all such witnesses. 
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It is often more advantageous to the prisoner to elicit facts in cross-exami¬ 
nation than to call the witness in his defence, as in the former case he may- 
put questions which might be objected to in examination-in-chief on the 
ground of irrelevancy or as treating his own witness as hostile. 

As the cross-examination of a witness f:r the prosecution may be most 
material for the purposes of the defence, a prosecutor should always have all 
his witnesses present. Failure to produce a material witness for cross-ex* 
amination might invalidate the proceedings. Any witness whose evidence 
is in the summary or abstract of evidence and whom the prisoner asks to have 
called, should be called by the prosecution. 

The object of this rule is to enable the prosecution to proceed, although 
some witness is not available, and the rule, is not intended to absolve the pro¬ 
secutor from the responsibility of proving his case or of calling all the available 
witnesses w r ho can give material evidence (see note to Rule 109), and, as a rule, 
the whole case, as it appears in the summary of evidence, should be proved by 
the prosecutor. If the case fails from the prosecutor not calling any available 
witness, or not asking any necessary questions of a witness, he becomes 
personally responsible to the convening officer. 

59. If in courts-martial where a summary or abstract of evi¬ 
dence is given to the prisoner, the prosecutor intends to call a witness 
whose evidence is not contained in that summary or abstract, notice 
of the intention shall be given to the prisoner a reasonable time 
before the witness is called ; and, if such witness is called without 
such notice having been given, the court shall, if the prisoner so 
desire it, either adjourn after taking the evidence of the witness or 
allow the cross-examination of such witness to be postponed, and 
the court shall inform the prisoner of his right to demand such ad¬ 
journment or postponement. 

Where no summary ot abstract has been delivered, this rule will apply to 
every witness. 

The court are justified in calling of their own motion a witness not pro¬ 
duced by the parties, if they consider it necessary for the ends of justice, but 
this power should be sparingly exercised ; and they should not ordinarily ad¬ 
journ in order to obtain for themselves further testimony. 

60. The prisoner shall not be required to give to the prosecu¬ 
tor a list of the witnesses whom he intends to call, but it shall rest 
with the prisoner alone to secure the attendance of any witness whose 
evidence is not contained in the summary or abstract, and for whose 
attendance the prisoner has not requested steps to be taken as pro¬ 
vided by Rule 20. 

The prosecutor may be called as a witness for the defence. The judge 
advocate, though not competent as a witness for the prosecution, may be 
called for the defence. A member of a court-martial is a competent witness 
for the defence, but not for the prosecution, and may be sworn at any stage 
of the proceedings ; but it is desirable to avoid placing officers on courts* 
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martial whose evidence is likely to be required. It need scarcely be observed 
that a member, if called on to give evidence, must be sworn like other witness¬ 
es in open court and be subject to cross-examination, and that he does not 
cease in any respect to be a member of the court. 

61. (a) The judge-advocate in the case of a general court- 

martial, and the officer ordering the trial in the case of any other 
court-martial, may, by summons under his hand, require the atten¬ 
dance before the court, at a time and place to be mentioned in the 
summons, of any person either to give evidence or produce any 
document or other thing. 

»b) In the case of a witness amenable to military authority, the 
summons shall be sent to the officer actually commanding the corps, 
department or detachment to which he belongs, and such officer shall 
serve it upon him accordingly. 

(c) In the case of any other witness, the summons shall be sent 
to the magistrate within whose jurisdiction he may be or reside, and 
such magistrate shall give effect to the summons as if the witness 
were required in the court of such magistrate. 

(d) When a witness is required to produce any particular docu¬ 
ment or other thing in his possession or power, the .summons shall 
describe it with convenient certainty. 

(k) Nothing in this rule shall be deemed to affect the Indian 
Evidence Act, 1872, sections 123 and 124, or to apply to any letter, 
post-card, telegram or other document in the custody of the postal 
or telegraph authorities. 

(f) If any document in such custody is, in the opinion of any 
district magistrate, chief presidency magistrate,-high court or court 
of session, wanted for the purposes of any court-martial, such magis¬ 
trate or court may require the postal or telegraph authorities, as the 
case may be, to deliver such document to such person as such magis¬ 
trate or court may direct. 

(g) If any such document is, in the opinion of any other magis¬ 
trate or of any commissioner of police or district superintendent of 
police, wanted for any such purpose, he may require the postal or 
telegraph department, as the case may be, to cause search to be 
made for and to detain such document pending the orders of any 
such district magistrate, chief presidency magistrate, or court. 

(a) For form of summons for civil witness, see Appendix V. 

(b) Military witnesses actually serving with a corps may of course be 
ordered (through the proper authority) to attend, as a matter of military dis¬ 
cipline, without issue of a formal summons. 

62. If such proper steps as mentioned in the preceding rule 
have not been taken as to any witness, or if any witness whose atten* 
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dance could not be reasonably procured before the assembly of the 
court is essential to the prosecution or defence, the court shall 
adjourn and report the circumstances to the convening officer. 

63. (a) Any witness duly summoned, and any person who com¬ 
mits any contempt of court in the presence of a court-martial or any 
offence described in Articles 56, 67, or 68, shall, if subject to these 
Articles, be proceeded against as the court may direct. 

(b) If any such witness or person is not so subject, the presi¬ 
dent of the court-martial may certify the offence under his hand to 
the court of any magistrate within the local limits of whose jurisdic¬ 
tion it was committed, and the magistrate may thereupon take 
cognizance of the case, and, after hearing anything which the accused 
may desire to say, dispose of it as if the offence had been committed 
in a proceeding in the court of such magistrate. 

64. (a) No president or member of a court-martial, no judge- 
advocate or superintending officer, no party to any proceeding before 
a court-martial or his legal practitioner or agent, and no witness 
acting in obedience to a summons to attend a court-martial, shall, 
while proceeding to, attending on, or returning from, a court-martial, 
be liable to arrest under civil or revenue process. 

(b) If any such person is arrested under any such process he 
may be discharged by order of the court-martial. 

65. During the trial a witness, other than the prosecutor, ought 
not, except by special leave of the court, to be in court while not 
under examination, and if while he is under examination a discussion 
arises as to the allowance of a question, or the sufficiency of his 
answers, or otherwise as to his evidence, he may be directed to 
withdraw. 

As the trial begins with the arraignment of the prisoner, any witnesses in 
coart should be ordered to withdraw before he is arraigned. If any such dis¬ 
cussion as is mentioned in the rule arises, the court should generally order the 
witness to withdraw, as the discussion might influence his answer. In the rare 
cases in which a prosecutor is a witness for the prosecution hisevidence should 
be taken first. Except, however, where his evidence is of a purely formalnature, 
an officer, whose evidence is required, should not be appointed to prosecute. 

66. Every person giving evidence at a court-martial shall be ex¬ 
amined on oath, or on affirmation where affirmation is appropriate 
and admissible, and shall be duly sworn or affirmed in such of the 
following forms as may be appropriate :— 

For Europeans and persons professing the Christian religion . 

“ I do swear that what I shall state shall be the truth, the 

whole truth, and nothing but the truth. So help me God”_ 
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. - or, 

“ I solemnly affirm, in the presence of Almighty God, 

that what I shall state shall be the truth, the whole truth, and nothing 
but the truth/" 

For Mussalman , Hindu or other A alive witnesses. 

“ I solemnly affirm, in the presence of Almighty God, 

that what I shall state shall be the truth, the whole truth, and nothing 
but the truth/" 

If none of the forms of oath or affirmation prescribed in Articles 
108 to in, both inclusive, are appropriate to any officer of a court- 
martial or any witness, such officer or witness shall make oath or 
affirmation to the purport hereinbefore prescribed, in such form as 
the court ascertains to be according to his religion or otherwise 
binding on his conscience. 

The oath should be administered by the officer holding the trial, the judge- 
advocate, the superintending officer, or a member of the court. 

67. (a) Every question may be put to a witness orally by the 
officer holding the trial, the prosecutor, prisoner, or judge-advocate, 
without the intervention of the court, and the witness will forthwith 
reply, unless an objection is made by the court, judge-advocate, pro¬ 
secutor, or prisoner, in which case he will not reply until the objec¬ 
tion is disposed of. The witness will address his reply to the court. 

(b) The evidence of a witness, as taken down, should be read 
to him after he has given all his evidence and before he leaves the 
court, and such evidence may be explained or corrected by the wit¬ 
ness at his instance. If he makes any explanation or correction, the 
prosecutor and prisoner may respectively examine him respecting 
the same. 

(a) As under this rule every question may be put to a witness without 
being previously written down and submitted for the approval of the president 
or the court, the court and the judge advocate, as well as the prosecutor, will 
have to attend to questions put so as to object, if necessary, to the question 
before the witness replies to it. 

A ddress his reply to the court . — That is, he must not address the prosecu¬ 
tor or prisoner in the second person, as such mode of address may lead to an 
altercation. 

(b) Read to him . — When the evidence of a witness has been read to him, 
he should be asked whether it is correct. Any material alteration or explan¬ 
ation should be inserted at the end, and not by way of interlineation or era¬ 
sure. The witness’ evidence should be read to him immediately before he 
leaves the court, and not before his cross-examination or re-examination* 

68. (a) A witness may be examined by the person calling him, 
apd may be cross-examined by the opposite party to the proceeding, 
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and on the conclusion of the cross-examination may be re-examined 
by the person calling him on matters raised by the cross-examination. 

(b) The court may, if they think fit, allow the cross-examination 
of a witness to be postponed. 

See Third Appendix, Form of Proceedings, note 14. 

(a) For the law relating to the examination, cross-examination and re-ex¬ 
amination of witnesses, see Indian Evidence Act, section 137, et seq. 

(b) The court should, if the prisoner requests it, allow the cross-examina¬ 
tion of a witness to be postponed, unless the request appears to be made for 
the purpose only of obstruction. 

69. (a) At any time before the time for the second address of 
the prisoner (or at a summary court-martial at any time before the 
finding of the court), the officer commanding, the judge-advocate, 
also any member of the court, may, with the permission of the court, 
address through the president any question to a witness. 

(b) Upon any such question being answered, the commanding 
officer, the superintending officer or the president shall also put to 
the witness any question relative to that answer which he may be re¬ 
quested to put by the prosecutor or the prisoner, and which the court 
deem reasonable. 

Any question put by a member of the court or judge-advocate will ordi¬ 
narily be more conveniently put after the examination of the witness by the 
prosecutor and the prisoner is concluded, but before any other witness is 
called. 

The court should always, under the power given by this^rule, ask a wit¬ 
ness any question which they are requested by the prosecutor or the prisoner 
to ask, and which does not seem unreasonable, 

70. (a) At the request of the prosecutor or prisoner, a witness 
may, by leave of the court, be recalled at any time before the time 
for the second address of the prisoner, for the purpose of having 
any question put to him through the officer commanding, superin¬ 
tending officer or president. 

(b) A witness may, in special cases, be allowed by the court 
to be called or re-called by the prosecutor before the time for the 
second address of the prisoner, for the purpose of rebutting any 
material statement made by a witness for the defence Upon his ex¬ 
amination by the prisoner on any new matter which the prosecutor 
could not reasonably have foreseen. 

(c) Where the prisoner has called witnesses to character, . the 
prosecutor, before the time for the second >ddress of the pri¬ 
soner, may call or re-call witnesses for the purpose of proving a 
previous conviction or entries in the defaulters’ book against the 
prisoner. 
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(d) The court may call or re-call any witness at any time before 
the finding, if they consider that it is necessary for the ends of 
justice. 

(a) The president or superintending officer should also put to the witness 
any question relevant to the answer given which, if the witness was re-called 
at the request of the prosecutor, the prisoner, or, if he was re-called at the 
request of the prisoner, the prosecutor, requests him to put. 

(d) The power of calling a new witness should only be exercised by the 
court in cases of unforeseen witn esses becoming available or of some excep¬ 
tional circumstances, and should not be exercised to supplement any negligent 
conduct on the part of the prosecution. If a new witness is so called, the court 
should ordinarily allow him to be cross-examined by the other parties. If a 
witness is re-called, the questions asked should be limited to one or two ques¬ 
tions relating to the evidence previously given by that witness. 

It is very desirable that no witness should be called or re-called after the 
second address of the prisoner, as otherwise some irregularity is introduced 
into the proceedings ; because, if new matter is introduced by such witness, it 
is necessary for the court, if so requested, to allow the prosecutor and the 
prisoner, respectively, to call witnesses in reply, and the prisoner to address 
the court with respect to such evidence, and the judge-advocate to supplement 
his summing up by a reference to such evidence. This remark, however, will 
not apply where the questions put to a witness re-called are limited as before 
suggested. 

Convening general, district , and regimental courts-martial. 

Convening' of 71. (a) An officer before convening a court-martial should first 

*urts-martinl. 

satisfy himself that the charges to be tried by the court are for 
offences within the meaning of the Indian Articles of War, and that 
the evidence justifies a trial on those charges ; and, if not so satisfied, 
should order the release t f the prisoner or refer the case to superior 
authority. 

(b) He should also satisfy himself that the case is a proper one 
to be tried by the description of court-martial he proposes to 
convene. 

(c) The officer convening a court-martial shall appoint or detail 
the officers to form the court, and may also appoint or detail such 
waiting officers as he thinks expedient. 

(n) The officer convening a court-martial shall send to the 
judge-advocate or superintending officer the original charge-sheet on 
which the prisoner is to be trifed, and the summary or abstract of 
evidence. 

(c) The opinion as to military exigencies dispensing with certain rule* 
should be in a separate order signed by the convening officer. 

See generally as to a general or district court-martial, the number of mem 
hers, and who sits as president, Indian Articles of War 74, 80 and 88. 


umst/fy 
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A court-martial, which after the commencement of the trial is reduced 
below the legal minimum, is dissolved. It is desirable, therefore, when the 
trial is likely to be prolonged, to form a general court-martial of more than 
the legal minimum, in order that the court may not be dissolved if one mem¬ 
ber fails through illness or otherwise. In the case of a district court-martial 
it will seldom be necessary to appoint more than the legal minimum, as it i; 
unusual for such a trial to last more than two days, and little inconvenience 
will usually arise from the dissolution of the court, as, if the proceedings have 
not been concluded, the prisoner can be tried by another court. 

It will usually be desirable in the case of a general court-martial, when the 
trial is likely to be prolonged, to add two or more waiting officers in order to 
fill the place of officers retiring on a challenge, and the same course will not 
infrequently be expedient in convening a district court-martial. 

(p) The object of this is to enable the original charge-sheet to be annexed 
to the proceedings, and also to enable the president of the court martial to ex¬ 
amine before the court meets the charge-sheets and summary of evidence in 
the different cases, so that he may have a general knowledge of the cases 
which are to come before the court. If any amendment in the charges appears 
to him to be required, he should communicate with the convening officer before 
the trial begins. See Rule 7 (p). 

The summary of evidence may be used for the purpose of showing that the 
witness has contradicted himself or has made a particular statement ; and 
during the trial the president should compare the evidence given by each wit¬ 
ness with his statement contained in the summary of evidence, and, if there is 
any material variance, should question the witness respecting the variance. 

The summary of evidence cannot otherwise be used as evidence, and, if the 
witness is absent, must not be read or referred to by the court so far as it 
relates to that witness. Great care must be taken by the members of the 
court not to biased in any way by the statements in the summary of evidence, 
except so far as they affect the credibility of the witness by showing that he 
lias contradicted himself ; indeed, it may usually be expedient that no one but 
the president should refer to the summary. 

Any statement of the prisoner contained in the summary of evidence, if not 
taken contrary to the directions in the note to Rule 7 (c), may, and usually 
should, he read to the court as evidence, whether it is in favour of or against 
the prisoner. 

The summary of evidence should be annexed to the proceedings, whether 
the prisoner pleads guilty or not guilty. 

72. (a) Whenever a native officer or soldier or other native ame¬ 
nable to the Indian Articles of War is ordered to be tried by any 
court-martial other than a summary court-martial, the 3rd clause of 
the 86th Indian Article of War is to be read and explained to him 
before the assembly of the court; and, if the prisoner then claims the 
right given him by the article, the court will be composed of British 
officers, and the proceedings will be conducted and recorded in all 
other respects in accordance with these articles* 

(b) In the case of any court-martial composed of European 
commissioned officers, the president shall conduct the proceedings. 
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(c) A British officer of not less than four years’ service, 
the superintending officer, shall be appointed to superintend the pro¬ 
ceedings of every court martial composed of native officers which is 
not attended by a judge-advocate. 

(d) At every court-martial the senior officer shall sit as presi¬ 
dent, without special appointment as such. 

(e) In the case of the death or unavoidable absence of the presi¬ 
dent, the next senior officer shall take the place of the president 
without special appointment as such, and the trial shall proceed if 
the court is still composed of not less than the smallest number of 
officers of which it is required by law to consist. 




87 (4 . 


(a) Unless the prisoner claims trial by British officers or unless one of the 
authorities named in Indian Article of War 86 (2) exercises the power therein 
conferred on him, a court-martial under the Indian Articles of War necessari¬ 
ly consists of Native officers. Where the prisoner has claimed trial by British 
officers, a certificate to that effect should invariabty be attached to the pro¬ 
ceedings. 

(b) That is to say, the president will be responsible for the proper con¬ 
duct of the trial, but, in cases where a judge-advocate attends, the latter officer 
will make the record of the proceedings. 

(c) For cases when the superintending officer or the president may per¬ 
form the duty of interpreter, see Indian Article of War 102. 

(d) This differs from the procedure under the Army Act, where the court 
is not legally constituted unless the president is appointed by name by the 
convening officer, 

(e) For the law as to minimum in number, see Indian Articles of War 
74, 80 and 84. The convening officer when issuing the convening order should 
invariably arrange for the senior officer of the court-martial composed of 
native officers being of a rank of rissaldar, ressaidar or subadar. 


Adjournment 73* ( A ) ^ before the prisoner is arraigned the full number of 

° n ency U in U officers detailed are not available to serve, by reason of non-eligibi- 
officers. lity, disqualification, challenge or otherwise, the court should ordi¬ 
narily adjourn for the purpose of fresh members being appointed ; 
but if the court are of opinion that, in the interests of justice and for 
the good of the service, it is inexpedient so to adjourn, they may, if 
not reduced in number below the legal minimum, proceed, record¬ 
ing their reasons for so doing. 

(b) If the court adjourns for the purpose of the appointment of 
fresh members, whether under these rules or otherwise, the conven¬ 
ing officer may, if he thinks fit, convene another court. 

(a) Under this paragraph a court for which, say eleven members have 
been detailed, will not ordinarily begin the trial with less than eleven, 
although they may proceed, unless reduced below the legal minimum. The 
court should always adjourn, unless there are strong reasons against it. 



If at any time the court is, from whatever cause, reduced below the legal 
minimum, the trial cannot proceed. A report of the circumstances should be 
made to the convening officer by the president or, if he is absent, by the senior 
officer present. 

Fresh member. — The court will adjourn under the circumstances mention¬ 
ed in paragraph (a) of this rule. After the trial has once begun, fresh mem¬ 
bers cannot be appointed in any circumstances. 

74. (a) An officer is not eligible tor serving on a court-martial 

if he is not subject to military law. 

(b) An officer is disqualified for serving on a general, district or 
regimental court-martial on a prisoner if such officer— 

(i) is the officer who convened the court; or 

(ii) is the prosecutor or a witness for the prosecution ; or 

(iii) investigated the charges before trial, or was a member 
of a court of enquiry respecting the matters on which the 
charges against the prisoner are founded ; or 

(iv) is the commanding officer of the prisoner, or of the 
corps or battalion to which the prisoner belongs; or 

(v) has a personal interest in the case. 

(a) Eligible is used with reference to an officer being subject to military 
law. It refers, in point of fact, to the status of the officer and involves no 
personal considerations. Unlike the Army Act, the Indian Articles of War 
prescribe no minimum length of service as a qualification for membership of 
any court-martial, but care should nevertheless be taken not to appoint 
officers unless they have the necessary experience. Disqualified , on the other 
hand, is used with reference to personal disqualification on the part of an 
officer. 

The corps to which an officer belongs is immaterial as regards his eligibility 
or qualification to servo on a court-martial. 

(iii) Investigated. — This will not include the officer who merely takes the 
summary of evidence, nor the officer commanding a squadron or company who 
makes a preliminary inquiry into the case, but will only include the officer 
who conducted the official investigation, whether the commanding officer him¬ 
self or an officer deputed by him. 

(v) Personal interest. —This will extend to even a remote or very small 
interest; for example, in a charge relating to the misapplication of a sum, 
however small, belonging to the regimental moss, every officer of that mess 
has a personal interest and is therefore disqualified. A remote or even a 
merely technical interest has been held to disqualify a person in a judicial 
position. For example, a person who holds as trustee or otherwise on behalf 
of others money in which he has no beneficial share himself, nevertheless has 
a personal interest in any charge relating to that money. 

75. (A) A general court-martial shall be composed, as far as 

possible, of officers of different corps, and in no casee xclusively of 
officers of the same regiment or corps, to which the accused belongs. 
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(b) A district court-martial may, when necessary, be composed 
wholly of officers of the corps or department to which the prisoner 
belongs. 

(b) This is permissive ; but, where possible, a district court-martial also 
should be composed of officers of more than one corps. 

76. (a) On the court assembling, the order convening the court 

shall be read, and also the names, rank, and corps of the officers 
appointed to serve on the court; and it shall be the first duty of the 
court to satisfy themselves that the court is legally constituted ; that 
is to say— 

(i) that, so far as the court can ascertain, the court has been 

convened in accordance with the Indian Articles of War 
and these Rules; 

(ii) that the court consists of a number of officers not less 

than the legal minimum, and have, as mentioned in Rule 
73 , not less than the number detailed ; 

(iii) that none of the officers so assembled are disqualified 
for serving on that court-martial; 

(iv) that an interpreter has been appointed, and a superinten¬ 
ding officer when necessary. 

(b) The court should, further, if it is a general or district court* 
martial to which a judge-advocate has been appointed, ascertain that 
the judge-advocate is duly appointed and is not disqualified for 
acting at that court-martial. 

(c) The court, if not satisfied on the above matters, should report 
their opinion to the convening authority, and may adjourn for that 
purpose. 

It is of great importance for the court, as far as lies in their power, to as¬ 
certain that they have jurisdiction. 

(a) See Appendix II, Form of Proceedings. 

(i) The court, in considering whether they are convened in accordance with 
the Indian Articles of War and Rules, can only look at the order convening 
the court, and cannot inquire whether the officer issuing the order has or lias 
not warrant which justifies the issue of the order. 

(ii) Legal minimum , see Indian Articles of War 74, 80 and 84. In counting 
the number of officers the president is included. 

(iii) As to,non-disqualification, see Rule 74 and note. 

(b) See Rule 136. The court must consider whether the judge-advocate 
is appointed by the proper authority as well as in the proper manner. If the 
judge-advocate is appointed by the convening officer, the court must assume 
that that officer is authorised to appoint the judge-advocate. 

Enquiry a. to 77 . (a) The court, when satisfied on the above matters, should 
amen»biiity nd of satisfy themselves in respect to each charge about to be brought 

accused. 

before them— 
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(i) that it appears to be laid against a person amenable to 
military law and to the jurisdiction of the court; and, 

(ii) that each charge discloses an offence under the Indian 
Articles of War, and is framed in accordance with these 
Rules, and is so~explicit as to enable the prisoner readily 
to understand what he has to answer. 

(b) The court, if not satisfied on the above matters, should report 
their opinion to the convening authority, and may adjourn for that 
purpose. 

(a> Satisfy themselves, see Appendix II, Form of Proceedings. 

The following is an example of a case when the prisoner would not be 
amenable, viz., when the court is a district court-martial and the prisoner is a 
commissioned officer. 

The enquiry by the court under this and the preceding rule is not required 
to be, but may be, in closed court. 

Procedure at trial . — Challenge and shearing. 

78. When the court have satisfied themselves as to the above 
facts, the prosecutor, who must be a person subject to military law, 
should take his place, and the court shall cause the prisoner to be 
brought before the court. 

The duty of appointing the prosecutor devolves on the convening officer, 
who, in the trial of a soldier, ordinarily selects the adjutant of the prisoner’s 
regiment. In trials by general court-martial and in complicated cases, a pro¬ 
secutor should be specially selected for his experience and knowledge of mili¬ 
tary law, and should be, as far as possible, relieved from ordinary military 
duties, so that ho may be enabled fully to master the case. 

As to counsel, see Rules 121-128. 

The prosecutor is not mentioned in the Indian Articles of War, but one is 
always appointed, and should be appointed in the convening order. 

79. (a) At all trials by ordinary courts-martial the court, upon the 
prisoner being brought before them, shall ascertain that the court is 
constituted of officers to whom the prisoner makes no reasonable 
objection, by reading over the names of the members to the prisoner. 

(b) The prisoner has no right to object to the prosecutor, judge- 
advocate or superintending officer. 

(c) The prisoner shall state the names of all the officers to whom 
he objects before any objection is disposed of. 

(d) The prisoner may call any person to give evidence in support 
of his objection. 

(e) If more than one officer is objected to, the objection to each 
officer will be disposed of separately, and the objection to the lowest in 
rank will be disposed of first; and on an objection to an officer all the 
other officers present shall vote on the disposal of such objection, not¬ 
withstanding that objections have been made to any of those officers, 



Appearance of 
prosecutor and 
prisoner. 


Proceedings 
for challenge 
of members of 
court. 

Cf. I. A. W. 107. 


RULES OF PROCEDURE. 


(f) When an objection to an officer is allowed, that'officer shall 
forthwith retire and take no further part in the proceedings. 

(g) When an officer objected to retires and there are any officers 
in waiting, the vacancy shall be forthwith filled by one of the officers 
in waiting being directed to serve in lieu of the retiring officer. If 
there is no officer in waiting available, the court will proceed as 
directed by Rule 76. 

(h) The eligibility, absence of disqualification, and freedom from 
objection of an officer filling a vacancy, will be ascertained by the 
court, as in the case of other officers appointed to serve on the court. 

(a) Tho prisoner cannot object to the court collectively, but must make 
each objection separately. If the prisoner persists in objecting to the court 
collectively, the court should treat tho objection as made to all the members 
individually, and should deal with such objections in the usual way. The 
court may be closed to consider each objection. The objections, together with 
the statement of any witnesses examined, are to be entered in the proceedings. 

Jfn officer objected to on the score of personal enmity, prejudice, or malice, 
or having formed and expressed an opinion on the case, should, unless the 
objection is obviously groundless, request and be permitted to withdraw. 

Objections to individual members under this rule are quite distinct from a 
plea to the jurisdiction of the court (as to which see Rule 8*2). 

(b) This is because the prosecutor, judge-advocate and superintending 
officer do not form a part of tho court. 

(d) The witnesses cannot be examined on oath as the court is not yet sworn ; 
but Rules 67 and 68 will substantially apply. 

(e) The object of the latter part of the paragraph is to secure a sufficient 
number of officers to determine the objections. 

Other officers. —This excludes an officer from voting on his own case. 

Present , i. e., who have not retired on the objection boing allowed. 

(f) Objections are to be decided by a majority of votes. In case of an 
equal number the prisoner is to have tho benefit of the doubt, 

(g) Directed to serve. —This ‘ 4 prescribes” the manner of filling a vacancy. 
It is the duty of the president to appoint one of the officers in waiting to fill 
a vacancy. 

Proceed as directed by Rule 76.— That is, the court, if reduced in number 
below the legal minimum, must adjourn for the purpose of the appointment 
of fresh members ; and though not so reduced should ordinarily adjourn unless 
of opinion that, in the interests of justice and for the good of the service, 
ib is inexpedient to adjourn. 

(h) Inasmuch as paragraph (h) directs that the eligibility and absence of 
disqualification of an officer filling a vacancy are to be ascertained by the 
court as in the case of other members, the court will ascertain that he is 
eligible and not disqualified under Rule 74 before the prisoner is asked whe¬ 
ther he objects to him ; but, as. this does not form part of the recorded proceed¬ 
ings, it may be done by the court in the case of officers in waiting at the same 
time as the enquiry under Rule 76, before the prisoner is brought before them. 
The prisoner will be asked whether he objects to the new officer, and, if he 
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doefc, the objection will be dealt with, if ho is junior to any other officer, 
immediately, if not, after the objections to any other officers who are junior 
to him have been disposed of. He will, though. objected to, have to vote 
on the objection to any other officer who is junior to him. The court should 
always in a doubtful case allow an objection, as it is very important that the 
court should not only be impartial, but be believed by the prisoner and his 
comrades to be so. 

When no challenge has been made, or when challenge has been made and 
disallowed, or the place of every officer successfully challenged has been filled 
by another officer to whom no objection has been made or admitted, the court 
shall proceed as hereinafter provided. 

80. (a) As soon as the court is constituted with the proper 
number of officers who are not objected to, or the objections to 
whom have been overruled, the officer conducting the proceedings 
shall administer to the interpreter, or, when necessary, shall himself 
make as interpreter, the affirmation or oath laid down in Indian 
Article of War 108. 

(b) The interpreter, or the officer conducting the proceedings, 
shall then administer to the president and each of the members of 
the court-martial an affirmation or oath in the forms laid down in 
Indian Article of War 109. 

(c) The interpreter, or any other European officer of the court, 
shall then administer to the judge-advocate or superintending officer 
the affirmation or oath in the forms laid down in Indian Article of 
War no. 

81. (a) After the members of the court and other persons are 
sworn as above-mentioned, the prisoner shall be arraigned on the 
charges against him. 

(b) The charges upon which the prisoner is arraigned are read 
to him, and he will be required to plead separately to each charge. 

The prisoner is usually arraigned by the president, the superintending 
officer or the judge-advocate. When two or more prisoners are tried together 
for the same offence each is separately arraigned. 

(b) The charge-sheet containing the charges as settled by the convening 
officer will be in the possession of the president, who will lay the charge-sheet 
before the court immediately before the arraignment, and the charge-sheet 
will then he annexed to the proceedings. 

If the charge-sheet appears to the prosecutor-to require amendment, he 
should communicate with tho convening officer before the trial begins. 

82. (a) The prisoner, before pleading to a charge, may offer 
a special plea to the general jurisdiction of the court; and, if he 
does so and -the court consider that anything stated in such plea 
shows that the court have not jurisdiction, they shall receive any 
evidence offered in support, together with any evidence offered by 
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the prosecutor in disproof or qualification thereof, and any address 
by the prisoner and reply by the prosecutor in reference thereto. 

(b) If the court overrule the special plea, they should proceed with 
the trial. 

(c) If the court allow the special plea, they shall record their 
decision and the reasons for it, and report it to the convening au¬ 
thority and adjourn ; such decision shall not require any confirma¬ 
tion, and the convening authority shall either forthwith convene 
another court for the trial of the prisoner, or order the prisoner to 
be released. 

(d) If the court are in doubt as to the validity of the plea, they 
may refer the matter to the convening authority and may adjourn 
for that purpose, or may record a special decision with respect to 
such plea and proceed with the trial. 

(a) May offer a special plea to the general jurisdiction of the court: —A plea 
to the general jurisdiction, that is, to the right of the court generally to 
try the prisoner on any charge at all, is here kept distinct from any plea 
which relates only to the particular charge on which the prisoner is brought 
before the court. Under the former he may plead, for example, that the 
court is improperly constituted, either in respect of the number of the mem¬ 
bers or that he is not amenable to the court, either as not being subject to 
military law or not subject to that description of court; as, for instance, in 
the case of a commissioned officer being brought before a regimental court- 
martial. See above note on Rule 77. 

A plea relating to the particular charge and relating to some matter which 
might formerly bo raised by a plea in bar of trial-such as previous conviction 
or acquittal, summary punishment by the commanding officer, pardon or con¬ 
donation of the offence, or the lapse of more than three years since the date 
of the offence (Indian Article of War 98)—will be raised by way of defence in 
the ordinary way, and not by way of plea in bar of trial. 

Evidence, when necessary, is heard in support of a plea to the jurisdiction, 
and, if taken, must be taken on oath, like the evidence of other witnesses. 

(b) The confirmation of the finding, after a plea to the jurisdiction is over¬ 
ruled, will, without any special mention, necessarily have the effect of confir¬ 
ming the decision of the court overruling the plea. If, on the other hand, 
the confirming officer thinks that the plea to the jurisdiction, although it was 
overruled, is valid, he must refuse to confirm the finding of the court ; but, 
inasmuch as the court must in that case be considered as having had no juris¬ 
diction to try the prisoner, the prisoner, in strict law, will nob have been tried 
at all, and can, therefore, still be tried for the alleged offence. 

(c) If the court allow the plea, the convening officer cannot overrule the find¬ 
ing, inasmuch as to do so would be to compel the court to try the prisoner, 
and thus render its members liable to a possible action for damages after the 
expression of their own opinion that they had no jurisdiction. But the con¬ 
vening officer may convene another court. 

f d) May record a fecial decision. —This in effect transfers the question to 
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the decision of the confirming authority, who should act merely as if the plea 
had been overruled. Sec note to (b). 

83. If no special plea to the general jurisdiction of the court is 
offered, .or if such plea, being offered, is overruled, the prisoner s 
plea “ Guilty” or u Not guilty” (or, if he refuses to plead or does 
not plead intelligibly either one or the other a, plea of “ Not guilty ) 
shall be recorded on each charge. 

If the prisoner pleads in some language not understood by the court or 
inarticulately, ho will not plead intelligibly and a plea of “ Not guilty ” wilt 
be entered. 

It must bo recollected there is nothing untrue in a prisoner pleading u Not 
guilty” even though he committed the offence, as the plea merely amounts to 
an expression of desire to have formal trial. 

84. (a) The prisoner at the time of his general plea of " Guilty” 
or “ Not guilty” to a charge for an offence may offer a plea in 
bar of trial on the ground of having previously been convicted 
or acquitted by a competent civil court or a court-martial of the 
offence, or of the offence having been pardoned or condoned by 
competent military authority, or of the offence having been committed 
more than three years ago. 

(b) If he offers such plea in bar, the court shall record it as well 
as his general plea, and, if they consider that any fact or facts stated 
by him are sufficient to support the plea in bar, they shall receive 
any evidence offered and hear any address made by the prisoner and 
the prosecutor in reference to the plea. 

(c) If the court find that the plea in bar is proved, they shall 
record their finding and notify it to the convening authority, and shall 
either adjourn or, if there is any other charge against the prisoner, 
whether in the same or in a different charge-sheet, which is not affect- 
ted by the plea in bar, may proceed to the trial of the prisoner on 
that charge. 

(d) If the finding that a plea in bar is proved is not confirmed, 
the court may be re-assembled by the confirming authority and pro¬ 
ceed as if the plea had been found not proved. 

(b) If the court find that the plea in bar is not proved, they shall 
proceed with the trial, and the said finding shall be subject to confir¬ 
mation like any other finding of the court. 

The Indian Articles of War provide that a man shall not be liable to trial 
for an offence of which he has been convicted or acquitted by a court-martial 
(Article 180), or by a civil court (Article 180), or for which he has been dealt 
with summarily by his commanding officer (Article 180), or which was commit¬ 
ted more than three years ago, unless the offender, by reason of absence or 
some other manifest impediment, could not be arrested or confined and 
brought to trial within that period (Article 98). 
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Any “ other manifest impediment” must be read ejusdem generis with 
absence; that is, it must be in some way analogous to, or of the nature of, 
absence. 

85. In trials under the Indian Articles of War, whether the pri¬ 
soner pleads “ Guilty" or “ Not guilty,” or whatever the plea may 
be, it is incumbent on the court to investigate the charge and to 
record the evidence, so that all the circumstance thereof may be 
known to the confirming authority. 

This is different to the procedure under the Army Act. 

86. After the plea of “ Not guilty” to any charge is recorded, 
the trial will proceed as follows :— 

(a) The prosecutor may, if he desires, make an opening address. 

(b) The evidence for the prosecution shall then be taken. 

(c) If it should be necessary for the prosecutor to give evidence 
for the prosecution, he should give it after the delivery of his 
address, and he must be sworn and give his evidence in 
detail. 

(d) He may be cross-examined by the prisoner, and afterwards 
may make any statement which might be made by a witness 
on re-examination. 

For Form, see Appendix II, Form of Proceedings. 

(a) In cases of any complication, such as cases of fraudulent misappropria¬ 
tion or criminal breach of trust, etc.,Ithe prosecutor should always make an 
opening address for the purpose of explaining the charge and enabling the 
court better to follow the evidence. This is the only object of the address. 
As a rule the address of the prosecutor should be in writing. See further 
Rule 109 and note. 

(n) As to the evidence, see Rules 54 to 70. The evidence will bo taken by 
question and answer, but it will not, as a rule, be necessary to record the 
questions, unless the prosecutor, prisoner, court or judge-advocate require it 
in respect of any particular question. 

Respecting the duty of the president or superintending officer, see Rule 67 
and note. 

(c) The prosecutor should never himself give evidence, unless it be to prove 
a date or other formal matter or to produce documents ; but even formal 
matters should not be left to be proved by him, if it can possibly be helped. 
The production of documents which are in his possession is not open to the same 
objection. The only possible exception to the rule of the prosecutor not giving 
evidence will be occasionally on active service, where the trial cannot be post¬ 
poned and the same officer is a material witness and also the only available officer 
for the duty of prosecutor. In these exceptional cases, it is essential that his 
sworn statements as a witness should be kept quite distinct from his state¬ 
ments made as prosecutor. Consequently he must give his evidence before 
any other witness and in detail, and must not, after delivering an address, be 
allowed to swear generally to the statements contained in it, 
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Documentary evidence will be read by the judge-advocate, or by the pre¬ 
sident, or by some member of the court, and will be entered on the proceedings. 

When counsel appears on behalf of the prosecutor, (c) and (d) do not apply. 
See Rule 123 (n). 


87. (1) At the close of the evidence for the prosecution, the 
prisoner will be asked if he intends to call any witnesses other than 
witnesses to character. 

(2) If the prisoner does not state that he intends to call any wit¬ 
nesses other than witnesses as to character, the procedure will be as 
follows :— 

(a) The prosecutor may address the court a second time for the 

purpose of summing-up the evidence for the prosecution. 

(b) The prisoner will be asked if he has anything to say in his 

defence, and may address the court in his defence. 

(c) The prisoner may call witnesses as to his character. 

(d) The prosecutor may produce, in reply to the witnesses as to 

character, proof of former convictions and entries in the 

defaulters’ book, but he may not again address the court. 

(1) The question to the prisoner as to the calling of witnesses will be put 
by the judge-advocate, or, if there is none, by the president. The court, in 
asking the prisoner as to his witnesses, must inform him of the difference bet¬ 
ween witnesses in general and witnesses as to character only, and in particu¬ 
lar must explain that, if he wishes to produce any evidence in extenuation 
of the offence with a view to the mitigation of punishment, he will not able to 
do so if he only calls witnesses as to character. For Form, see Appendix II, 
Form of Proceedings. 

(2) (a) The observations with respect to the opening address of the prose¬ 
cutor (see note to Rule 109 a) apply equally to his second address. In sum¬ 
ming-up the evidence the prosecutor must confine his remarks to the evidence. 
He must not keep back or gloss over any of its weak points and in fact should 
under-state rather than over-state that view of the facts which it is his duty 
to bring before the court on*behalf of the prosecution ; still less must he state 
any new fact relating to the case which has not been given in evidence. Any 
deviation in these respects on the part of the prosecution or any want of 


moderation may lead to the proceeding being invalidated. The prisoner, 011 
the other hand, has the privilege of making statements unsupported by evi¬ 
dence, and when those statements are made of his own knowledge they must 
be dealt with as evidence, although not given on oath, see note to Rule 90 (a). 

(d) This evidence can only be adduced before the finding in cases where 
the prisoner calls witnesses as to character or obtains from the prosecutor’s 
witnesses evidence of his good character. 
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(a) The prisoner will be asked if he has anything to say in his 
defence, and may address the court in his defence. 
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(b) The prisoner may call his witnesses, including witnesses as to 

character. 

(c) The prosecutor may, in special cases with the permission of 

the court, call witnesses in reply. 

(d) After the evidence of all the witnesses for the defence has 

been taken the prisoner may again address the court, and 
the time at which such second address is allowed is in 
these Rules referred to as the time for the second address 
of the prisoner. 

(e) The prosecutor will be entitled to address the court in reply. 

For Form, see Appendix II, Form of Proceedings. 

(a) The utmost liberty consistent with the interests of the parties not be¬ 
fore the court, and with the dignity of the court itself, should be allowed to 
the prisoner in making his defence (see Rule 38) ; and the court should, if ne¬ 
cessary, adjourn to allow him time for its preparation. As to friend of priso¬ 
ner and counsel, see Rules 121-128. 

89. (a) The judge-advocate, if any, will, unless both he and the 
court think a summing-up unnecessary, sum-up in open court the 
whole case. 

(b) After the judge-advocate has spoken, no other address shall be 
allowed. 

(a) The summing-up of the judge-advocate ought, like that of a judge to 
a jury, to be perfectly impartial. In simple cases a summing-up is unneces¬ 
sary ; but, even where the facts are simple, difficult questions may sometimes 
arise as to the particular offence which the acts constitute in law, and in that 
case the judge-advocate should give his opinion on the legal point. The judge- 
advocate has, it will be observed, a right to sum-up whenever he considers 
summing-up necessary. The summing-up must invariably be in writing. 

If summing-up is unnecessary, an entry to that effect must be made in the 
proceedings. See Appendix II, Form of Proceedings. 

Finding and sentence . 

90. (a) The court will deliberate on their finding in closed court. 

(B) The opinion of each member of the court will be taken se¬ 
parately on each charge. 

(a) Closed court, —See Rule 112. 

The president, or superintending officer, may commence the deliberation on 
the finding by a statement of the questions to be considered, and the order in 
which they are to be considered, and the bearing of the evidence on those 
questions ; and other members of the court may comment on the evidence 
and the truth or otherwise of the defence, 

The great points for all the members to keep before their minds are (1) that, 
according to one of the fundamental maxims of law, a man is to be presumed 
innocent till he is proved guilty, and (2) that they have to find according to 
the facte proved in evidence ; and to this end they must carefully separate mere 
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_i made by the prosecutor or prisoner from facts proved by the res¬ 
pective witnesses. Some weight may, however, be allowed to a statement of 
the prisoner which is corroborated incidentally or otherwise by evidence, espe¬ 
cially if he has been unable to prooure a witness who might have given evidence 
on the point. 

Where the proceedings are voluminous, the judge advocate should be pre- 
pared with such notes as may assist the members in referring to any particular 
part of tho evidenoe. He will not offer any opinion except on legal points 
(see Rule 138). 

It is competent to the court, if they think fit, to call or re-call a witness 
for the purpose of putting any question deemed essential; but any such wit¬ 
ness must be examined in the presence of the parties, and all questions put 
to him, whether by a member of the court, the procecutor, or prisoner, will 
be put through the president. Such exceptional procedure should, however, 
only be resorted to in very extreme cases. 

(b) As to taking opinions, see Rule 118 and note. Ihe opinions will be 
taken separately on each charge, and the court, if they think that the offence 
stated in any charge is not proved, must acquit the prisoner on that charge, 
irrespective of any other charge ; but, where the charges are alternative , the 
conviction under one necessarily involves an acquittal under the other charges. 

If the prisoner is convicted under the charge of having made away with cer¬ 
tain articles of his regimental necessaries, he is necessarily acquitted of 
having lost them by neglect. 

01 ( a ) The finding: on every charge will be recorded, and, except Form and re 

y v ' ° _ , . , - j. , cord of finding 

as mentioned in these rules, will be recorded simply as a finding of 
“ Guilty,” or of “ Not guilty and honourably acquit him of the 
same.” 

( B ) Where the court are of opinion as regards any charge that 
the facts which they find to be proved in evidence differ materially 
from the facts alleged in the statement of particulars in the charge, 
but are nevertheless sufficient to prove the offence stated in the 
charge, and that the difference is not so material as to have prejudic¬ 
ed the prisoner in his defence, they may, instead of a finding of 
“ Not guilty,” record a special finding. 

(c) The special finding may find the prisoner guilty on a charge, 
subject to the statement of exceptions or variations annexed to the 
finding. 

(d) Where the court are of opinion as regards any charge that 
the facts proved do not disclose an offence under the Indian Articles 
of War, the court will acquit the prisoner of that charge. 

(e) If the court doubt as regards any charge whether the facts 
proved show the prisoner to be guilty or not of an offence under the 
Indian Articles of War, they may, before recording a finding on that 
charge, refer to the confirming authority for an opinion, and, if ne¬ 
cessary, adjourn for that purpose. 
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(a) For Form, see Appendix II, Form of Proceedings. The finding of hon¬ 
ourable acquittal may be recorded in the case of non-commissioned officers 
and soldiers as well as officers, but is not to be recorded as a matter of course 
upon an acquittal. It is incorrect honourably to acquit a prisoner on a 
charge not affecting his honour or honesty. 

(u) For Form of special finding, see Appendix II, Form of Proceedings; 
also for finding of acquittal. In case of immaterial variation, the finding 
may simply be recorded as “Guilty;” as, for example, if the prisoner is 
found to have made away with his regimental necessaries on the 25th, and 
not on the 26th, of August, or to have made away with two pairs of boots and 
not one pair of boots, the variation is immaterial, and he may sUhply be found 
guilty of the charge. 

(c) Thus, if the court find that the facts stated in the charge are only 
proved in part, they may find the prisoner guilty, subject to exceptions or va¬ 
riations. The facts, however, which they find to bo proved, subject to excep¬ 
tions or variations, must amount to the substance of the offence actually charg¬ 
ed : otherwise the court should acquit the prisoner. If, for example, they find 
that the prisoner made away with one brush, but not with a pair of boots and 
another brush, they may find the prisoner guilty, with the exception that he 
did not make away with the pair of boots and one brush. If, on the other 
hand, they find from the evidence that he did not make away with other regi¬ 
mental necessaries, they must acquit the prisoner ; or, if they find that he lost 
the articles aforesaid, but did not make away with them by sale or otherwise, 
they must acquit him of the charge of making away with them. So, again, if 
he is charged with being absent without leave, and the particulars specify an 
absence from the 20th to the 30th of June, and the evidenoe proves an 
absence from the 21st to the 30th of June, the court may find the prisoner 
guilty with the variation of the 2lst for the 20th. But if the evidence proves 
an absence from the 20th to the 30th of July, the difference is so material as 
to amount to a new charge, and the court must acquit the prisoner, and he can 
be tried on the new charge for the absence in July. See Rule 17 (d), note. 

(d) If, for example, a man is charged with an act of a dishonest nature in 
taking money from a man under his command and refusing to return it, and 
the court are of opinion that the acts which he did were not dishonest, they 
must acquit him, inasmuch as the act of taking money and refusing to return 
it, if not dishonest, would not amount to an offence. 

(e) This paragraph provides that, where the court doubt as to whether the 
facts proved constitute in law the offence charged, the court may refer to the 
confirming authority. For instance, if they find that the prisoner took certain 
sums of money, but doubt whether the circumstances under which he took 
them do or do not constitute criminal breach of trust, they may state the facts 
which they find proved, and refer to the confirming authority for an opinion 
as to whether they constitute the offence. The court, however, cannot refer 
to the confirming authority for an opinion as to the facts, but merely as to the 
legal results to which those facts amount. 

The only other description of special finding which affects the statement 
of the offence is one not mentioned in the Rules, but allowed by Indian Article 
of War 116. That section enables a prisoner charged with an offence mentioned 
in the first column of the table at the end of rule 42 to be found guilty of the 
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offenoe of a similar oharaoter mentioned opposite to that offence in the 
second column of the table, where the evidence shows that the latter offence, 
and not the precise offence oharged, has been in fact committed. 

92. (a) If the finding on any charge is “ Guilty/' then, for the 
guidance of the court in determining their sentence and of the con¬ 
firming authority in considering the sentence, the court, before deli¬ 
berating on their sentence, should take evidence of and record the 
prisoner’s age, service, and rank, and the length of time he has been 
in arrest or in confinement on any previous sentence, and any mili¬ 
tary decoration or military reward, of which he may be in possession 
or to which he is entitled, and which the court can sentence him to 
forfeit, and as to the general character of the prisoner and any pre¬ 
vious convictions against him either by court-martial or by a civil 
court. 

(b) Evidence on the above matters may be given by a witness 
verifying a statement which contains a summary of the entries in the 
regimental books respecting the prisoner and identifying the prisoner 
as the person referred to in that summary. 

(c) Evidence on the above matters should not be given by a 
member of the court, but may be, and generally is, given by the 
prosecutor. 

(d) The prisoner may cross-examine any such witness, and may 
call witnesses to rebut such evidence ; and, if the prisoner so requests, 
the regimental books or a duly certified copy of the material entries 
therein, shall be produced ; and, if the prisoner alleges that the sum¬ 
mary is in any respect not in accordance with the regimental books 
or such certified copy, as the case may be, the court shall compare 
the summary with those books or copy, and, if they find it is not in 
accordance therewith, shall cause the summary to be corrected accor¬ 
dingly. 

(a) For Form, see Appendix II, Form of Proceedings. 

The court will always take evidence as to character, unless the circum¬ 
stances render it impracticable so to do, in which case they will record the rea¬ 
sons for such impracticability in the proceedings. 

Witnesses in favour of a prisoner’s character will be called, as a rule, 
either as part of his defence or after his address and before the finding, but 
under this rule (d) may be called to rebut the evidence given by the prosecutor 
after the finding. 

In cases of alleged desertion, the fact of the prisoner having surrendered 
or been apprehended should not be left until after the finding ; it is one of the 
material facts of the case, and as such ought to be proved by the prosecutor : 
it may have some bearing on the question of whether the prisoner intended 
or nob to return. 

The court will not take evidence of any conviction against the prisoner by 
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a civil court whilst he was a civilian. But convictions by a civil court while 
the prisoner is a soldier may be given in evidence, although the offence was 
committed while he was in a state of absence or desertion. 

Evidence of expense, loss, damage, or destruction will be taken in the 
course of the trial, as Rule 17(F) provides that the facts justifying any deduc¬ 
tion from pay are to be stated in the particulars. In case such evidence has 
not been taken, there is nothing to prevent the court taking it after the find¬ 
ing, if necessary. 

If two or more prisoners are convicted of a joint offence, each of them may 
be ordered to pay the whole amount of the compensation for any expense, 
loss, damage, or destruction occasioned by that offence. Each of them is 
liable to pay the whole compensation in default of the other. If both contri¬ 
bute to the payment, neither of them should be charged an undue amount. 

Can sentence him to forfeit. See Indian Article of War 135. The object 
of taking this evidence and evidence of the rank of the prisoner is for the 
purpose of enabling the sentence to be awarded correctly. 

(b) Regimental books .—A statement containing a summary of the entries of 
the prisoner’s name in those books, with a statement as to his age, service, 
rank, etc., is to be produced and verified by a witness as being correctly ex¬ 
tracted from the regimental books. A witness must also identify the prisoner 
as being the person referred to in such statement. This witness should usually 
be the adjutant or some other officer. If the prisoner challenges the correctness 
of the statement, the regimental books or a duly certified copy thereof must 
be produced, and the court must compare the statement with the books—see 
(d). 

(d) Duly certified copy .—This means a copy certified by the officer having 
custody of the book. 

Any previous convictions of the prisoner may be proved by the production 
of a verbatim extract from the regimental books, certified by the officer in 
charge of those books. But a conviction by a civil court may be proved by 
the production of a certificate of the conviction, and must be so proved if 
there is reason to doubt the correctness of the entry of the conviction in the 
regimental books. A witness must always be called to prove the identity of 
the prisoner with the person stated in the extract or certificate to have been 
convicted. 

For terms in which the general character of the prisoner is to be recorded, 
see Rule 43 (c), note. 

93. The court shall award one sentence in respect of all the 
offences of which the prisoner is found guilty, and such sentence 
shall be deemed to be awarded in respect of the offence in each 
charge in respect of which it can be legally given, and not to be 
awarded in respect of any offence in a charge in respect of which it 
cannot be legally given. 

For Form, see Appendix II, Form of Proceedings. 

The court will award such sentence as they think the prisoner ought to 
suffer, and the judge-advocate, president, or superintending officer will enter 
it at once in the proceedings. 
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The object of the latter portion of this rule is to prevent legal objections 
to the sentence. If, for example, the prisoner has. been convicted on a charge 
of having made away with his regimental necessaries, which cannot be punish¬ 
ed with transportation, and also on a charge of desertion, which is punishable 
with transportation, the court may pass a sentence of transportation, and that 
sentence will, under this rule be valid because justified by the second charge, 
although not justified by the first charge. Assume that a prisoner charged 
with striking a sentry and also with desertion is tried and found guilty of 
both charges, and sentenced to transportation for seven years. This rule directs 
that such sentence shall be deemed to have been given in respect of the 
second charge, which carries transportation as a punishment, and not in res¬ 
pect of the first charge, which carries only imprisonment as a punishment. 

With respect to the opinion on the sentence, see Rule 113 and the note 
thereon. 

The sentence must, of course, be authorised by the Indian Articles of War ; 
and the court cannot, for example, sentence a prisoner to restore stolen property. 

Dismissal may accompany any other sentence passed by a court-martial— 
see Article 131. 

For reduction of non-commissioned officer, see Article 134. 

For forfeiture of pay and claim to pension, see Article of War 135. 

For forfeiture of arrears of pay, see Article 137. 

For the date from which a fresh sentence of imprisonment awarded to a 
prisoner already undergoing imprisonment is to be reckoned, see Article 140. 

For award of forfeiture and stoppages, see Articles 138 and 130. These 
can only bo awarded to make good proved loss or damage. 

94. Sentences, unless for one year or two years exactly, should, 
if for one month or upwards, be recorded in months. Sentences 
consisting partly of months and partly of days are to be recorded in 
months and days. 




A month means a calendar month without any specification of the word 
calendar—a point in which Indian military law differs from the Army Act.* 
A court wishing to award a sentence of imprisonment with hard labour 
which will be just sufficient to involve the transfer of the prisoner to a public 
jail and the striking off of his name from the rolls of the regiment, should 
award three months and one day’s imprisonment with hard labour, as a sen¬ 
tence of three mouths’ imprisonment with hard labour will not involve any 
such transfer or striking off. At the same time, if the oourt considers a sen¬ 
tence of three months and one day’s imprisonment with hard labour too severe, 
but wishes to ensure the service being rid of the prisoner, a lighter sentence 
cau be given, and dismissal from the service may be added to it. 

If the court award a sentence of imprisonment with hard labour not excee¬ 
ding three months, and does not award a sentence of dismissal from the service 
as well, the words “in military custody” must be added after the words “ im¬ 
prisonment with hard labour” in the sentence., If this is not done, the prison¬ 
er wiU have to be sent to a public jail to undergo his imprisonment; and, as 
such a sentence does not entail hia being struck off the strength of his regi- 


* This is not so now. See Ft* I, ch. VI, 111 (8 ),'anU. 
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ment, he will return to duty in the ranks after having undergone incarceration 
in a public jail, which is most undesirable. 

Confirmation and revision. 

95. (a) If the court make a recommendation to mercy, they 
shall give their reasons for such recommendation. 

(b) The number of votes by which a recommendation to mercy 
mentioned in this rule or any question relative thereto is adopted, 
or rejected, may be entered in the proceedings. 

(a) A recommendation to mercy will be appended to the sentence, and be 
embodied in the proceedings before they are signed by the president. 

For Form, see Appendix III, Form of Proceedings. 

96. Upon the court awarding the sentence, the president shall 
date and sign the sentence and such signature shall authenticate the 
whole of the proceedings, and the proceedings upon being signed 
by the judge advocate, if any, shall be at once transmitted for con¬ 
firmation. 

For Form, see Axipendix III, Form of Proceedings, and see Rules 130 and 
131. 

It is essential that the sentence bo signed by the president, as the term of 
transportation or imprisonment commences on the day on which the sentence 
and proceedings were signed by the president. His signature after the sentence 
will authenticate all the proceedings of the trial. 

The judge-advocate (if any) will sign after the president. 

As a rule, certified copies of original documents produced in evidence by 
the prosecutor, and not the originals themselves, will be annexed to the pro 
ceedings. 

97. The forfeitures mentioned in Indian Article of War 137 are 
awardable only to make good proved loss or damage. When no loss 
or damage has resulted from the prisoner’s misconduct, such forfei¬ 
tures are not awardable, and, if awarded, should not be confirmed. 

98. The finding or sentence of any court-martial may be once 
revised by order of the officer authorized to dispose of the proceed¬ 
ings, and, on such revision, the court, if so directed by him, may 
take additional evidence* 

This procedure is entirely different to that under the Army Act. The court 
on revision may enhance the sentence, or may find a prisoner guilty whom 
they had previously acquitted. In this case, they will of course take evidence 
to character and previous convictions ; the evidence referred to in Rule 98 is 
evidence of the facts relating to the charge or charges, and such evidence is 
not to be taken unless specially ordered by the revising authority. 

99. (a) When the finding or sentence is sent back for revision, 
the court should re-assemble in closed court, but, if so directed by 
the officer authorised to dispose of the proceedings, may take fresh 
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evidence on revision, and such evidence must be taken in open court 
and in the presence of the prisoner. 

The court should on revision consist of the same officers who 
were present when the original dicision was passed, except in the 
case of the unavoidable absence of any of the officers, in which case 
the remainder can go on with the revision, provided the court still 
consists of the smallest legal number of officers. 

(b) When the sentence alone is sent back for revision, the court 
shall not revise the finding. 

(c) When the finding is sent back for revision and the court do 
not adhere to their former finding, they shall revoke the finding and 
sentence and record a new finding, and, if such new finding involves 
a new .sentence, pass sentence afresh. 

(d) After revision the president shall date and sign the decision 
of the court, and the proceedings, upon being signed by the judge- 
advocate, if any, shall be at once transmitted for confirmation. 

(A) The court should re-assemble at the time mentioned in orders, which 
should be as soon as practicable. 

(c) When the finding is sent back for revision and the court adhere to 
their finding, they can nevertheless revise their sentence. 

If the new finding is acquittal, no fresh sentence is involved ; but, if the 
old finding is revoked, a new sentence must be recorded, even though it bo 
identical with that formerly passed, inasmuch as on the revocation of the old 
finding the sentence passed thereon ceased to have effect. 

(i>) For Form, see Appendix HI, Form of Proceedings. 

too. (a) Where a sentence has been awarded by court-martial 
in respect of offences in several charges and the confirming authority 
confirms the finding on some but not on all of such charges, that 
authority shall take into consideration the fact of such non-confirma¬ 
tion, and shall, if it seems just, mitigate, remit, or commute the 
punishment awarded, according as seems just, having regard to the 
offences in the charges the findings on which are confirmed. 

(b) Where a sentence has been awarded by a court-martial in 
respect of offences in several charges and has been confirmed, and 
any one of such charges or the finding thereon is found to be invalid, 
the authority having power to remit or commute the punishment 
awarded by such sentence shall take into consideration the fact of 
such invalidity and, if it seems just, mitigate, remit, or commute the 
punishment awarded, according as seems just, having regard to the 
offences in the charges which, with the findings thereon, are not 
invalid, and such punishment shall be as valid as if it had been ori¬ 
ginally awarded only in respect of those offences. 

(a) In the case of a man convicted on a charge of desertion, and also on 

33 



Mitigation oi 
sentence on 
partial con¬ 
firmation. 



Confirmation 
notwithstand¬ 
ing informality 
in, or excess 
of, punish¬ 
ment. 


RULES OF PROCEDURE. 


a charge of having made away with his regimental necessaries, and sentenced 
to transportation, if the confirming officer confirms the finding on the second 
charge, but not that on the first charge, which justified the sentence of trans¬ 
portation, he is bound under this rule to commute the sentence to imprison¬ 
ment. Otherwise the sentence would be in excess of what is justified by the 
finding which is confirmed, and therefore he invalid. 

Again, if the second charge in the above case were striking an offioer and 
the confirming officer refuses to confirm on that charge, while confirming the 
finding on the first charge, it will be his duty to consider whether the sen¬ 
tence of transportation is not too severe for the offence of desertion unaccom¬ 
panied by aggravating circumstances, and, if he thinks so, he will commute it 
to some less punishment. 

(u) The object of this paragraph is to allow any permanent authority to 
do after confirmation what paragraph (a) allows to be done before confirma¬ 
tion, that is to say, to provide that, if the judge-advocate-general or a court 
of law declares one of several charges to he invalid, the commuting authority 
may mitigate the sentence, so as to prevent the whole sentence being invalid 
and to make it a valid sentence in respect of any other charge which is valid. 

ioi. (a) If the sentence of a court-martial is informally express¬ 
ed, the confirming authority may, in confirming the sentence, vary 
the form so that it shall be properly expressed ; and, if the punish¬ 
ment awarded by the sentence is in excess of the punishment autho¬ 
rised by law, the confirming authority may vary the sentence so that 
the punishment shall not be in excess of the punishment authorised 
by law; and the confirming authority may confirm the finding and 
the sentence, as so varied, of such court-martial. 

(b; Whenever it appears that a court-martial has jurisdiction to 
try a prisoner and that the prisoner was charged with some offence 
or offences under the Indian Articles of War and was shown by legal 
evidence to have been guilty of the offence or one of the offences 
charged, the finding in respect of the offence or offences of which he 
was shown to be guilty, and the sentence, may be confirmed, and," 
if so confirmed, shall be valid, notwithstanding any deviation from 
these rules or any defect or objection, technical or other, unless it 
appears that any injustice has been done to the prisoner; but noth¬ 
ing in this rule shall relieve an officer from any responsibility for 
any wilful or negligent disregard of any of these Rules. 

(a) The object of this paragraph is to prevent the proceedings of 
courts-martial being rendered invalid when they cannot be sent back 
for revision without great inconvenience to the public service. It will not 
exonerate from blame the presidents and members of courts-martial who 
pass sentences which are informal or in excess of their powers, and confirm¬ 
ing officers will, if practicable, send the finding and sentence back for revision, 
and, if they act under this rule, will call the attention of the court to the in¬ 
formality or illegality of the sentence. 
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Under this paragraph the confirming authority may vary the form in which 
a sentence is expressed, but cannot amend a sentence wholly illegal ; as, for 
example, if an officer were sentenced to reduction to the ranks, or if a soldier 
were sentenced by regimental court-martial to transportation, or if a non-com¬ 
missioned officer were sentenced to be reduced to the rank of lance naik. 
In any such case the confirming officer should treat the sentence as a nullity, 
and direct the court to re-assemble and pass a valid sentence. 

Where tho punishment exceeds what is authorised by law, the confirming 
authority can, though such sentence is illegal, vary the sentence so as to bring 
it into conformity with law, and confirm it as varied. 

(b) This paragraph will prevent a miscarraige of justice arising in conse¬ 
quence of defects in the procedure which do not affect the real merits of the 
case. These defects will usually be of a technical character, as any substan¬ 
tial defect, such as taking illegal evidence by accepting hearsay, or using a 
copy of a document when the original ought to have been produced, or calling 
a witness without proper notice to the prisoner, or refusing to admit evidence 
adduced by the prisoner, would ordinarily causejnjustice to tho person charg¬ 
ed. The court should never allow any technicality to interfere with the pri¬ 
soner making his defence in the fullest manner, and, while as a whole disre¬ 
garding technicalities in favour of what they consider to be, in substance, fair¬ 
ness for the purposes of the trial, they must recollect that even a disregard 
of a technicality may in some cases cause injustice, as the object of most tech¬ 
nical rules is to prevent injustice. Before, therefore, a confirming officer, in 
reliance on this rule, confirms a finding and sentence in any respect irregular, 
he must take care to ascertain that no injustice, however small, has been done 
to the prisoner ; and the preferable course is, where possible, to send the case 
back for revision or for another trial. In every such case the confirming 
officer will call the attention of the officer responsible for the irregularity to the 
deviation from the rule or the defect in the proceedings ; as officers will be 
held responsible for such deviations or defects even though under this rule the 
conviction of the prisoner may be upheld. 

It may be convenient to note here, that, if after confirmation the charges 
or the findings thereon are declared to he invalid, the trial must be treated 
as null, and consequently the prisoner must be relieved from all consequences 
of his conviction, and all record of such conviction must be erased ; but in 
eases where the seutence alone is invalid, the finding will stand good, and, there¬ 
fore, the soldier convicted will suffer the forfeitures and other penalties which 
are consequential on conviction. 

Where punishment is remitted, that remission, unless otherwise expressed, 
will not extend to forfeiture of service or good-conduct pay or to any forfei¬ 
ture which he suffers by virtue of his conviction without being sentenced to 
it. 


102, For forms of subsidiary orders in the case of award of im¬ 
prisonment, corporal punishment, or dismissal from the service, see 
Rule 47. 

In the case of courts-martial, other than summary courts-martial, 
the subsidiary order will be added over the signature of the staff 
officer or the officer who has power to dispose of the proceedings. 
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For form of commitment warrant to a jail, see Appendix IV. 
lor procedure when dismissal accompanies a sentence of simple imprison¬ 
ment, see Rule 47, note. 

I0 3 * On the trial of a native commissioned officer, an extract 
from the regimental records detailing his age, length of service, and 
general character, is to be transmitted to the deputy or officiating 
judge-advocate for the purpose of being attached to the proceedings; 
but it is not to be read to the court for the purpose of influencing 
its sentence, the object being solely to enable the confirming authori¬ 
ty to judge of the prisoner’s previous character. The provisions of 
this paragraph are also applicable to warrant officers of the subordi¬ 
nate medical department who are subject to the Indian Articles of 
War. 

Insanity . 

Provisions as IQ 4 - (a) Where the court find either that the prisoner is unfit, by 

to finding of in- r . , v 9 J 

sanity, and cua- reason or insanity, to take his trial, or that he committed the offence 

tody of inHftno t , 

P t5rson - with which he is charged but was insane at the time of the commis¬ 

sion thereof, the court shall, in the former case, find that the prisoner 
is unfit owing to unsoundness of mind to take his trial, and, in the 
latter, shall find the prisoner not guilty but add that he committed 
the act for which he is being tried. The president shall date and sign 
the finding, and the proceedings, upon being signed by the judge- 
advocate, if any, shall be at once transmitted for confirmation. 

(b) If such finding is not confirmed, the prisoner may be tried 
by the same or another court-martial for the offence with which he 
was originally charged. 

(c) Where such finding is confirmed, then, until the directions of 
the Government as to the disposal of such prisoner are known, or, in 
the case of a prisoner unfit to take his trial, until any earlier time at 
which such prisoner is fit to take his trial, the prisoner shall be con¬ 
fined in such manner as may, in the opinion of the proper military 
authority, be best calculated to keep him securely without unneces¬ 
sary harshness, as he is not to be considered as a criminal, but as a 
person labouring under a disease. 

For definition of insanity, see Indian Penal Code, section 84. 

The first finding will cover a case where the prisoner was sane when he 
committed the offence he is charged with, but is insane at the time of trial. 
The latter provides for an act committed by a person who is insane at the 
time of committing the act, no such act being an offence under Indian cri¬ 
minal law. In the former case, if the prisoner should subsequently be declaved 
sane before any directions as to his disposal are known, he may be tried 
again—see Appendix III, Form of Proceedings. 
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General provisions as to proceedings of court . 

105. The members of a court-martial will take their seats accor¬ 
ding to their army rank, except that, in the case of a regimental 
court-martial consisting entirely of officers of the same corps, they 
will take their seats according to their rank in that corps. 

For rules as to the precedence of native officers, see Indian Article of 
War 105. 

106. (a) In the case of any court-martial composed of European 
commissioned officers, the president shall conduct the proceedings, 
but the judge-advocate (if any) shall make the record. 

(b) In the case of courts-martial composed of native officers, the 
judge-advocate, if there is one, shall conduct the proceedings. If 
there is no judge-advocate, the superintending officer shall conduct 
them. 

107. (a) The president, when he is conducting the proceedings, 
otherwise the judge-advocate or superintending officer, is responsible 
for the trial being conducted in proper order and in accordance with 
the Indian Articles of War, and will take care that everything is 
conducted in a manner befitting a court of justice. 

(b) It is the duty of the president, judge-advocate or superinten¬ 
ding officer to see that justice is administered, that the prisoner has 
a fair trial, and that he does not suffer any disadvantage in conse¬ 
quence of his position as a prisoner, or of his ignorance, or of his 
incapacity to examine or cross-examine witnesses, or otherwise. - 

(a) The court should always have before them a copy of the Indian Articles 
of War, the Indian Army Regulations, Volume II, Discipline, a Bible or Tes¬ 
tament, and any other official books or orders w^iich are necessary for the 
purpose of its proceedings. 

If any person other than the prisoner interrupts the proceedings of the 
court, the best ‘way is, ordinarily, to order him to be excluded from the 
court. The court have, however, under the Indian Articles War (Article 
123) statutory powers for dealing with persons who interrupt the court. 
Under the above article, if a person is guilty of contempt of court by using 
threatening or insulting language or by causing any interruption or disturb¬ 
ance in the proceedings, he may be proceeded against as follows If such per¬ 
son is subject to the Indian Articles of War, ho may be committed into mili¬ 
tary custody and proceeded against as directed, usually by trial by another 
court-martial. If the offender is not subject to military law, the court may 
certify the offence to some civil court for the purpose of obtaining his punish¬ 
ment by such court. Is must be remembered that the trial of a prisoner can¬ 
not proceed in his absence, even though he interrupts the proceedings. 

* (b) The president should, like a judge in a civil court, act as counsel for the 
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Minutes 

proceedings. 


prisoner, and he will, therefore, cause to be called before the court any wit¬ 
ness, though not called by either the prosecution or the defence, whom he 
considers able to give material evidence to the court, and such witness may 
be cross-examined by the prosecutor and the prisoner. He will also put to the 
witnesses any questions which appear to him necessary or desirable to elicit 
the truth, and will particularly take care that the prisoner does not suffer any 
prejudice in consequence of his inability to put proper questions to the witnesses 
or in consequence of his not fully understanding the nature of the proceedings. 
He will examine the summary of the evidence and, if a witness gives different 
evidence from what is there stated, will examine him on the difference. 

If there is a judge-advocate or superintending officer, he has a similar duty. 
The presence of a judge-advocate does not relieve the president from his duty 
under this rule. 

of 108. Presidents or superintending officers are responsible that 
the proceedings of courts-martial, not attended by judge-advocates, 
are fairly and accurately recorded in a clear and legible hand without 
abbreviations and erasures *, and, when they cannot write legibly them 
selves, they should employ a member to write for them. If any inter¬ 
lineations—which should be avoided as much as possible—are neces¬ 
sary, they are to be initialed by the judge-advocate, president, or 
superintending officer. The pages are to be numbered, and the 
sheets are to be fastened together. Care is to be taken that sufficient 
space (at least half a page) is left immediately below the signature 
of the president for the signature and remarks of the confirming 
authority. 

The president is responsible in a court composed of European officers, the 
superintending officer in a court composed of Native officers. 


Duties of pro ioy. a) It is the duty of the prosecutor to assist the court in the 

powers of court administration of justice, to behave impartially, to bring the whole 
ingl. P, ° CCed 0 f the transaction before the court, and not to take any unfair advan¬ 
tage of, or suppress any evidence in favour of, the prisoner. 

(b) The court may stop the prosecutor in referring to any matter 
not relevant to the charge then before the court or any matter which 
the court is not investigating, and it is the duty of the court to res¬ 
train any undue violence of language or want of fairness or modera¬ 
tion on the part of the prosecutor. 

(c) The court should allow great latitude to the prisoner in 
making his defence. He must abstain from any remarks contemp¬ 
tuous or disrespectful towards the court, and from coarse and insulting 
language towards others ; but he may for the purpose of his defence 
impeach the evidence and the motives of the witnesses and prosecu¬ 
tor, and charge other persons with blame and even criminality, subject, 
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if he does so, to any liability to further proceedings to which he 
would otherwise be subject. The court may caution the prisoner as 
to the irrelevance of his defence, but should not, unless in special 
cases, stop his defence solely on the ground of such irrelevance. 

(a) The prosecutor is an officer for securing that justice is done, not a parti¬ 
san to obtain a conviction independently of the justice of the case. There¬ 
fore he should prove, either by witnesses called for the purpose or by the 
examination of his other witnesses, any facts which show the true character of 
the offence, whether they tend to aggravate or alleviate it or to show the in¬ 
nocence of the prisoner, and he must be especially careful to prove any facts 
tending either to show the innocence of the prisoner or to extenuate his offen¬ 
ce. If, for example, the prisoner is charged with insubordinate language to 
his superior officer and there are circumstances of provocation which if 
proved, might mitigate the punishment, though not justifying an acquittal, 
the prosecutor should call evidence to prove those circumstances. 

Again, many acts are only offences when clone knowingly or with a certain 
intent. Primd facie , it lies on the prosecution to show that the prisoner had 
the guilty knowledge which constitutes the offence ; but absolute proof of 
guilty knowledge or intent is frequently impossible, and it can only be infer¬ 
red from the circumstances. This inference the court is at liberty to draw, 
unless the prisoner produces evidence to rebut it; but in this, as in every 
other case, all facts which tend to show either the existence or the absence of 
the intent or knowledge on the part of the prisoner, must be brought out by 
the prosecutor. For example, if a soldier is charged with attempting to desert 
and the evidence is that he went to a railway station and took a ticket for 
(say) Peshawar, and the fact is that several other soldiers in possession of pas¬ 
ses took tickets for Peshawar at the same time, the latter fact should be 
brought out ; as it gives a different complexion to the fact of taking a ticket, 
which of itself might be strong evidence against the prisoner. 

The prosecutor nlust not introduce into the evidence against the prisoner 
any matters of aggravation which do not form part of the transaction in res¬ 
pect of which the prisoner is charged before the court, nor, as a rule, matters 
which, if true, are specific military offences with which the prisoner might be 
charged. If, for instance, he is charged with desertion, the prosecutor must 
not introduce, by way of aggravation, that he has been insolent or insubordi¬ 
nate, or that he had been previously drunk. On the other hand, if a soldier 
is charged with serious acts of insubordination, including violence to an escort, 
and the soldier was drunk, that fact should be brought out in the examination 
of the witnesses. Not only is the drunkenness part of the circumstances of 
the case, but it may modify the character of the offence. 

(b) Matter not relevant to the charge. —What is and what is not relevant to 
any charge is in some cases a matter of considerable difficulty, but in ordinary 
cases common sense will determine whether the matter referred to does or does 
not bear on the particular charge before the court. Anything which tends to 
show that the prisoner committed the offence mentioned in the charge or to 
show the true character of tho offence — see note (a) — is, ordinarily speaking, 
relevant. # 

* Aalto relevancy, see the Indian Evidenoo Act, 1872 (I of 1872), post, and Pt, I ch 
IV, §§ 4—II, ante . 




tfWf ST/t 


RULES OF PROCEDURE. 



Procedure on 
trial of prison¬ 
ers together. 


Separate 

harge-sheots. 


(o) The right of the prisoner in making his defence is stated in this para¬ 
graph. If his charge against other persons of blame or criminality is made 
merely for the purpose of his defence and is in any degree justified by the 
facts, he will not incur liability ; but, if his charges against others are wholly 
irrelevant to his defence, he is liable to be proceeded against accordingly. The 
court may caution him as to such liability, but should not do so if there is any 
connection whatever between the charge and his line of defence. The case 
must be very special indeed to justify the court in stopping a prisoner in his 
defence, or in excluding, on the ground of irrelevancy, evidence offered by him, 
or to justify any further proceedings against a prisoner on account of his 
defence. 

Where a prisoner tried for desertion made in his defence statements reflec¬ 
ting on the officers of the regiment as the reason for the prevalence of crime 
in the regiment, it was held that the defence, although the statements in it 
were eventually proved to be falso, was not wholly irrelevant, as the prisoner 
might have hoped that the statements would lead to a mitigation of his 
punishment; and it was also held that the proper course was not to try the 
prisoner again for the purpose of ascertaining the truth of his statements, 

but to hold a court of inquiry for that purpose. 

i io. Where two or more prisoners are tried together and any 
evidence is tendered by any one or more of them, the evidence and 
addresses on the part of all the prisoners will be taken oefore the 
prosecutor replies, and the prosecutor will make one address only in 
reply as regards all the prisoners. 

lie. (a) Where the convening officer directs any charges against 
a prisoner to be inserted in different charge-sheets, the prisoner shall 
be arraigned and, until after the finding, tried upon each charge- 

sheet separately, and accordingly the procedure in Rules 81 to 89, 

both inclusive, shall, until after the finding, be followed in respect of 
each charge-sheet as if it contained the whole of the charges against 
the prisoner. 

(b) The trials upon the several charge-sheets shall be in such 
order as the convening officer directs. 

(c) When the court have tried the prisoner upon all the charge- 
sheets, they shall, in the case of the finding being “ Not guilty ’ on 
all the charges, proceed as directed by Rule 91, and, in case of 
the finding on any one or more of the charges being u Guilty, pro¬ 
ceed as directed by Rule 92, in like manner in each case as .if all 
the charges in the different charge-sheets had been contained in one 
charge-sheet, and the sentence passed shall be of the same effect as 
if all the charges had been contained in one charge-sheet. . 

(d) If the convening officer directs that, in the event of the con¬ 
viction of a prisoner upon a charge in any charge-sheet, he need not 
be tried upon the subsequent charge-sheets the court in such event 
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may, without trying the prisoner upon any of the subsequent charge- 
sheets, proceed as before directed by (c). 

(e) Where a charge-sheet contains m.ore than one charge, the 
prisoner may, before pleading, claim to be tried separately in res¬ 
pect of any charge or charges in that charge-sheet on the ground 
that he will be embarrassed in his defence if he is not so tried sepa- 
. rately; and in such case the court, unless they think his claim un¬ 
reasonable, shall arraign and try the prisoner in like manner as if the 
convening officer had inserted the said charge or charges in different 
charge-sheets. 

(a) Most of the ordinary cases which come before courts-martial are so 
simple in their facts that a prisoner is not embarrassed by being tried at the 
same time on several charges ; but embarrassment will certainly arise if the 
facts of any of the charges are very complicated, or if the alleged offences were 
committed at different times, or if different sets of witnesses are required to 
prove the different offences. In such cases even practised advocates and judges 
find a great difficulty in keeping the different charges and the evidence on each 
charge distinct, and still more will the difficulty be felt by an uneducated pri¬ 
soner and by a court not constantly accustomed, like a civil court, to deal 
with evidence. In such cases, therefore, as a general rule, the convening officer 
should cause the charges to be inserted in separate charge-sheets. 

The cases which are likely to arise may be classified as follows :— 

Case No. 1. (Single offence repeated on different days.) The first case arises 
where the prisoner has been guilty of the same description of offence on 
two or more different days. For example, a soldier steals from a comrade a 
watch on Monday, a pair of shoes on Tuesday, a pair of socks on Wednesda}', 
and so forth. Supposing he had stolen all these articles at the same time, it 
would have constituted the same offence, but, if he steals them on separate days, 
the offences are obviously distinct. 

Case No. 2. (Several offences forming part of one wrongful transaction.) 
A more difficult case arises where the set of acts of which a prisoner has been 
guilty are in fact part of one wrongful transaction, so to Bpeak, and yet involve 
several military offences of different descriptions For instance, a soldier, being 
drunk, uses insubordinate language to his havildar, knocks him down, and 
then runs away. He commits four offences. (1) the offence of drunken¬ 
ness ; (2) the use of insubordinate language to his superior officer ; (3) the 
striking his superior officer ; (4) desertion or absence without leave. 

Case No. 3. (Several offences not forming part of the same wrongful trans¬ 
action.) Another case arises where several offences of different descriptions 
have been committed by the same person, but at different times. For example, 
suppose that in the preceding case the desertion or absence without leave had 
taken place some time after the commission of the two previous offences and 
in such manner that they could not be deemed part of the same wrongful 
transaction. 

In Case No. 1 the offences, being of the same description, may, as a gener¬ 
al rule, be contained in the same charge-sheet ; but many offences of the same 
description should not be inserted in the same charge-sheet ; as to do so 

34 


RULES OF PROCEDURE. 


might embarrass the prisoner in his defence. Usually it will be undesirable 
to insert more than three charges for offences of the same description in the 
same charge-sheet, unless the offences have been part of a system, as, for ins¬ 
tance, a system of fraudulent misapplication carried on by the prisoner, in 
which case it may not be improper to increase the number of charges. 

In Case No. 2, four offences constitute one wrongful transaction, and, 
therefore, may be included in the same charge-sheet ; but if they are so includ¬ 
ed, the prisoner must not at the same time be charged in the same charge- 

sheet with any previous offence of the same description ; as, for instance, any 
previous offence of striking his superior officer, or of desertion, &c. 

In case No. 3, if the prisoner is charged both with striking his superior 
officer and with desertion or absence without leave, the latter offence should 
not be included in the same charge-sheet as the former. 

In practice, in such an instance as No. 2, the serious offences of striking a su¬ 
perior officer and of desertion or absence without leave should alone be charged. 
Indeed, it is advisable as far as possible to avoid charging a piisoner with 
more than one offence, as a multiplicity of charges leads to unnecessary trouble 
and confusion; and, if the gravest of several offences is selected, the punish¬ 
ment will in all probability be sufficient to satisfy the ends of justice. It may, 
however, in some cases be necessary to prove several offences in order to guide 
the court as regards the proper amount of punishment. 

Assuming that it is doubtful whether one or more of a set of offences can 
be proved, it will of course be advisable to omit any offence the evidence with 
respect to which is doubtful, and to bring before the court those charges only 
of which the proof appears to be sufficient. 

The result of the above remarks is as follows 

(i) Repeated instances of the same description of offence may be included 
in the same charge-sheet, though each instance must constitute a separate 
charge. 

(ii) Offences of different descriptions should be included in separate charge- 
sheets, except where thoy form part of the same wrongful transaction. 

(iii) If offences of different descriptions are included in one charge-sheet 
as forming part of one wrongful transaction, any act other than an act which 
forms part of that wrongful transaction should not be charged as an offence 
in the same charge-sheet. 

(iv) Where one offence has in fact been committed, but doubt arises as to 
what particular description of offence has been committed, one charge-sheet 
may include charges for offences of different descriptions, but each charge will 
refer to the same set of particulars. 

(b) The convening officer will regulate the order for the trial of different 
charge-sheets according to the gravity of the offence and the convenience of 
summoning the witnesses, or other circumstances. It is desirable to try first 
the gravest offence, as, if the prisoner is convicted, he will be sufficiently 
punished without trying him for the minor offences. In some cases it may 
be better to try a prisoner on a simple case first, so as to avoid the necessity, 
if he is convicted upon that, of trying him for an offence where the case is com¬ 
plicated and the number of witnesses is large. 

(c) It will be observed that the separation of oharges in different charge- 
sheets is merely for the purpose of enabling the court and the prisoner to keep 



distinct in their minds the different cases and the evidence thereon, with a 
view to the prisoner making a proper defence, and the court arriving at a 
proper findihg, without being confused by evidence on entirely distinct cases ; 
and that the result when the time for sentence is reached is the same as if the 
prisoner had been tried at the same time on all the charge-sheets. Unless, there¬ 
fore, the convening officer directs under (d) that the prisoner need not be tried 
upon the subsequent charge-sheets the court will not sentence the prisoner 
until they have disposed of all the charge-sheets, and will then award one sen¬ 
tence in respect of all charges contained in the different charge-sheets of which 
the prisoner has been found guilty. 

(d) It will often be unnecessary, if the prisoner is convicted of a grave 
charge contained in one charge-sheet, to proceed with any other of the minor 
offences contained in the different charge-sheets. It may, however, in some 
cases be necessary to try the prisoner on a subsequent charge-sheet in order 
to justify a more severe sentence for the offence charged in the first charge- 
sheet. 

(e) The court should always, unless they think the claim very unreason¬ 
able, accede to a demand to be tried separately in respect of any particular 
charge. 

112 . (a) When a court-martial sits in closed court on any deli be- Sitting in cU»«. 
ration amongst the members or otherwise, no person shall be present ed court ’ 
except the members of the court, the judge-advocate, interpreter and 
any officers under instruction : and the court may either retire or may 
cause the place where they sit to be cleared of all other persons not 
entitled to be present. 

(b) Except as above mentioned all the proceedings, including 
the view of any place, shall be in open court and in the presence of 
the prisoner. 

(a) Cleared .—See Indian Article of War 103A. 

(b) Shall be in open court, —This does not control the power of the court 
to exclude a person who interferes with the proceedings—a power incident to 
every court, which is necessary for the proper conduct of the proceedings, 
though it does not extend to the exclusion of the prisoner, as the trial cannot 
proceed in his absence. 

View.- See Indian Article of War 103B. AU the members must proceed 
to view any place, and the prisoner must be present there ; usually the court 
will adjourn for the purpose to the place to be viewed. 


113. Trials by courts-martial may be carried on at any time Ti me of wm 
without restriction. The date and hour of the court’s original ?n\T*~i' y 
assembly shall be fixed by, or under the orders of, the convening 1. a. w. 10c 
officer; but the adjournment and re-assembly of a court-martial shall 
be determined by the court itself. 


This is different from the Rules of Procedure under the Army Act. 

114. (a) When a court is once assembled and the prisoner has Continuity of 

been arraigned, the court should continue the trial from day to dav “ d " 

' of court. 
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and sit for a reasonable period on every day, unless it appears to the 
court that an adjournment is necessary for the ends of justice or 
that such continuance is impracticable. 

(b) A court-martial, in the absence either of a judge-advocate or 
superintending officer (if such has been appointed for that court- 
martial), shall not proceed, and, if necessary, shall adjourn. 

(c) The senior officer on the spot may also, for military exigen¬ 
cies, adjourn or prolong the adjournment of the court. 

(d) Any adjournment may be made from place to place as well as 
from time to time. If the time to which the adjournment is made is 
not specified, the adjournment will be until such time as the court 
may subsequently fix; if the place to which the adjournment is 
made is not specified, the adjournment will be to the same place or 
to such place as may be fixed in further orders issued by the court. 

Subject to the provision , etc.*—Indian Article of War 106 leaves the adjourn¬ 
ment and re-assembly entirely at the pleasure of the court. It is very impor¬ 
tant that a trial by court-martial once begun should proceed, with strict 
regularity and without interruption, to its conclusion. This rule, therefore, 
requires the court to sit continuously from day to day, unless it is impracti 
cable to do so or unless an adjournment is necessary for the ends of justice. 

Thus the court may adjourn on account of the illness of the prisoner, or 
for the purpose of viewing any place, or of securing the attendance of witnes¬ 
ses (see Rule 62), or of obtaining evidence from recusant witnesses, or of 
obtaining the opinion of a judge-advocate, or for reference to the convening 
or confirming officer on any question, or for any purpose, if the court are of 
opinion that such adjournment is necessary for the ends of justice. (See note 
to Rule 59.) 

The court, however, should not, as a rule, permit an adjournment for the 
purpose of obtaining further evidence on the part of the prosecution, and 
should only adjourn for the production of evidence for the prisoner, where 
they consider that he has not previously had sufficient opportunity for procu¬ 
ring his witnesses, or where it would be unjust to the prisoner not so to 
adjourn. Great care, therefore, must be taken both by the prosecutor and 
by the prisoner to have ready at the trial all the witnesses and documents they 
desire respectively to produce. The oourt should adjourn, if an adjournment 
is requested by the prisoner to prepare his defence, by the prosecutor to 
prepare his reply, or by the judge-advocate to prepare his summing-up. 

In the event of the illness of a member, the court may, if not reduced 
below its legal minimum, either proceed without him or adjourn, as they think 
proper ; but, if reduced below the legal minimum, Rule 73 applies. A member 
absent during any part of the proceedings cannot again take his seat in court. 

When a court adjourns before the conclusion of the trial, the adjournment 
is to be entered in thb proceedings (see Appendix III, Form of Proceedings) 
and either announced in the presence of the prisoner or communicated to the 
prosecutor and prisoner. 

* No such words occur in the rule, and this italicised reference must have been inad- 
vertently prefixed to the note. 
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Reasonable period .—Sittings of six or seven hours will be found as a rule 
quite long enough, and they should not be further protracted without some 
special reason. 

Too long sittings unduly strain the attention of the members and^may 
operate unfairly to the prisoner, as at the close of a sitting he cannot properly 
make his defence. 

(c) Military exigencies .—These can seldom occur, except on active service. 

(d) From place to place. —This meets the case of a view, as well as of a 
court-martial held on the line of march ; also the case of adjournment to the 
quarters of a sick witness for the purpose of taking his evidence. 

115. (a) When a court-martial after the commencement of the 
trial is reduced below the smallest number of officers of which it is 
by the Indian Articles of War required to consist, it shall be deemed 
to be dissolved. 

(b) If, on account of the illness of the prisoner before the find¬ 
ing, it is possible to continue the trial within a reasonable time, a 
court-martial shall be dissolved. 

(c) Where a court-martial is dissolved under this article, the 
prisoner may be tried again. 

116. In case of the death of the prisoner or of such illness of 
the prisoner as renders it impossible to continue the trial, the court 
will ascertain the fact of the death or illness by evidence and record 
the same, and adjourn and transmit the proceedings to the conven¬ 
ing authority. 

The evidence will be taken on oath or solemn declaration in the same 
manner as on the trial. The mere attachment of a medical certificate is not 
sufficient* 

117. (a) A member of a court who has been absent while any 
part of the evidence on the trial of a prisoner is taken can take no 
further part in the trial by the court of that prisoner, but the court 
will not be affected unless it is reduced below the legal minimum. 

(b) An officer cannot be added to a court-martial after the pri¬ 
soner has been arraigned. 

(b) Arraigned .—See Rule 81. 

118. (a) Every member of a court must give his opinion on 
every question which the court has to decide, and must give his 
opinion as to the sentence notwithstanding that he has voted for an 
acquittal. 

(b) Subject to the provisions of the Indian Articles of War, 
every question shall be determined by an absolute majority of the 
opinions of the members of the court; and in the case of an equality 
of opinions the president’s second or casting vote will be reckoned 
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I. A. W. 119 


as determining the majority, except in a vote on the finding or 
sentence, when, on an equality of votes, the decision shall be in 
favour of the prisoner. 

(c) The opinions of the members of the court should be taken 
m succession, beginning with the junior in rank, 

(d) No sentence of death shall be passed by any court-martial 
without the concurrence of two-thirds at least of the members of 
the court. 

(b) Absolute majority, —Otherwise, a punishment might be imposed by a 
majority. For instance, if the punishment proposed by three members was 
transportation, by two imprisonment, and by two a forfeiture, the transporta¬ 
tion might be imposed, although four members were opposed to it. 

In order to obtain the absolute majority, it will be desirable first to take 
the opinions of the members of the court as to the nature of the punishment 
to be awarded, that is to say, transportation, imprisonment, dismissal, for¬ 
feiture, or other punishment. 

Where opinions differ as to nature of punishmert, the most lenient should 
be put first, then the next most lenient, and so forth, the most severe being 
put last. Any member who is in favour of the most lenient punishment, if 
overruled, will, of course, give his opinion in favour of the next most lenient, 
and will not oppose this because he is desirous of having the punishment still 
more lenient. 

For example, it the court consists of seven members, of whom three are in 
favour of transportation, two of imprisonment, and two of a forfeiture, the 
forfeiture will be put first to the court, and when negatived, the imprisonment 
will be put next. The members who were in favour of forfeiture will, of 
course, vote for imprisonment as against transportation, and thus five votes 
will be given in favour of imprisonment, being an absolute majority of the 
court. 

When the nature of the punishment has been determined, the quantum of 
punishment must be ascertained : that is to say, in the case of imprisonment, 
the number of months or days of imprisonment. 

As before, the most lenient proposal will be put first, and a member who 
is in favour of the shortest term of imprisonment will, of course, support the 
next shortest term, rather than support a longer term, and will not give his 
opinion against the next shortest term merely because he desires to have a 
term shorter still. 

For example, if in a court of nine members two members desire to award 
three months’ imprisonment, two others four, another six, and the other four 
ten months, the three months will be put first, and when negatived, the four 
months will be put next, which will be supported by the members who wished 
for three months, but will be opposed by the members who desired a longer 
term. The six months will next be put, and will be supported by those who 
desired to award three months and four months, so that the ultimate sentence 
will be six months’ imprisonment. 

It is not a proper oourse of proceeding to take the terms of imprisonment 
or other punishment proposed by each member and strike an average ; but 
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iSturally in the course of discussion among the members of the court some 
punishment intermediate between the moat severe and the most lenient punish¬ 
ment proposed by the different members will usually be arrived at, without 
necessarily resorting to actual voting, as in the above examples. 

(b) The provisions of the Indian Articles of War referred to are those con¬ 
tained in Article 119, where the concurrence of two-thirds is required for a sen¬ 
tence of death. 

(c) Junior in rank , i. e. f rank in which they take their seats (Rule 105). 

The opinion of each member is taken separately on each charge—Rule 

90 (b). If there is a judge-advocate, the opinions are taken by him ; if there 
is not, then b} r the president or superintending officer. 

119. If any question should arise incidentally during the trial, 
the person, whether prosecutor or prisoner, requesting the opinion of 
the court is to speak first; the other person is then to answer, and 
the first person is to be allowed to reply. 

This rule will apply to such questions as the admissibility of evidence, the 
propriety of any question, or the recalling of a witness. 

120. When more trials than one are held by the same court- 
martial, every officer of the court and every witness before the court 
shall make a fresh oath or affirmation, as hereinbefore prescribed, 
notwithstanding any previous oath or affirmation. 

Friend of prisoner and counsel . 

121 . (a) In any general or district court-martial a prisoner may 
have a person to assist him during the trial, whether a legal adviser 
or any other person. 

(b) A person so assisting him may advise him on all points and 
suggest the questions to be put to witnesses : and, if an officer subject 
to military law, shall have the same rights and duties as counsel have 
under these rules, and the right of the prisoner shall be limited in 
like manner. 
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A person aoting as counsel, though not bound to such strict impartiality 
as the prosecutor, must still recollect that he is assisting in the administration 
of justice, and must not be guilty of any unfairness or want of candour. In 
his address, however, he will have the same liberty as the prisoner—see Rule 
88 (a), note—but he must be even more guarded in referring to the conduct 
of persons not before the court. 

A person who is not subject to military law cannot, unless counsel, under 
any circumstances, either examine witnesses orally or address the court, 
though he may be present in court and aid the prisoner by his advice. 

The court should not allow the prisoner to address them in addition to his 
counsel or officer acting as counsel, except as prescribed by Rule 128 (a). 

The prisoner will, of course, be allowed every facility for communicating 
with his friend, whether a military man or counsel or not, both before and 
during the trial. 
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A counsel or friend assisting a prisoner at a summary court-martial is not 
allowed personally to cross-examine or address the court. 


12a. (a) Subject to these rules, counsel shall be allowed to 
appear on behalf of the prosecutor and prisoner at general and dis¬ 
trict courts-martial, if the commander-in-chief, or the convening officer, 
declares that it is expedient to allow the appearance of counsel there at; 
and such declaration may be made as regards all general and 
district courts-martial, or as regards any particular general court- 
martial, and may be made subject to such reservation as to cases on 
active service, or otherwise, as seems expedient. 

■(b) Save as provided in Rule 121, the rules with respect to counsel 
will apply only to the courts-martial at which counsel are under this 
rule allowed to appear. 

123. (a) Where a prisoner gives notice of his intention to have 
counsel to assist him during the trial, either on the day on which he 
is informed of the charge, or at any time not being less then seven 


days before the trial, or such shorter time before the trial as, in the 
opinion of the court would have enabled the prosecutor to obtain, if 
he had thought fit, counsel to assist him during the trial and would 
have enabled the authority appointing a judge-advocate to appoint 
counsel to act as judge-advocate at the trial, or where such notice as 
mentioned in (b) is given to the prisoner on the part of the prosecu¬ 
tion, counsel may appear at the court-martial to assist the prisoner. 

(b) If the convening officer so directs, counsel may appear on 
behalf of the prosecutor, but in that case, unless the notice in (a) 
has been given by the prisoner, notice of the direction for counsel to 
appear shall be given to the prisoner at such time (not in any case 
less than seven days) before the trial, as would, in the opinion of the 
court, have enabled the prisoner to obtain counsel to assist him at 
the trial. 


(c) A counsel who appears before a court-martial on behalf of the 
prosecutor or prisoner, shall have the same rights as the prosecutor 
or prisoner for whom he appears, to call, and orally examine, cross- 
examine, and re-examine, witnesses, to make an objection or statement, 
to address the court, to put in any plea, and to inspect the proceedings, 
and shall have the right otherwise to act in the course of the trial in 
the place of the person on whose behalf he appears, and he shall 
comply with these rules as if he were that person : and in such case 
that person shall not have the right himself to do any of the above 
matters except as regards the statement allowed by Rule 128, or 
except so far as the court permit him so to do. 
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(d) When counsel appears on behalf of the prosecutor, the pro¬ 
secutor, if called as a witness, may be examined and re-examined 
as any other witness, and Rule 86, (c) and (d), shall not apply. 

124. (a) The counsel for the prosecution should always make 
an opening address, and should state therein the substance of the 
charge against the prisoner and the nature and general effect of the 
evidence which he proposes to adduce in support of it, without 
entering into unnecessary detail. 

(b) The counsel appearing on behalf of the prosecutor shall 
have the same duty as the prosecutor, and is subject to be stopped 
and restrained by the court in the manner provided by Rule 109 (b). 

125. (a) The counsel appearing on behalf of the prisoner 
has the like rights, and is under the like obligations, as are specified 
in Rule 109 (c) in the case of the prisoner. 

(b) If the court ask the counsel for the prisoner a question as to 
any witness or matter, he may decline to answer, but he must not 
give to the court any answer or information which is misleading. 

126. (a) Counsel, whether for the prosecution or for the 
prisoner, will conform strictly to these rules and to the rules oi civil 
courts in India relating to the examination, cross-examination, and 
re-examination of witnesses, and relating to the duties of counsel. 

(b) If a counsel puts to a witness a question as to a matter 
which is not relevant except so far as it affects the credit of the wit¬ 
ness by injuring his character, and the witness objects to answering 
the question, the court shall consider whether the witness should 
be compelled to answer it • and,— 

(1) if they are of opinion that the imputation conveyed by the 

question would, if true, seriously affect their opinion as 
to the credibility of the witness, the court should require 
the witness to answer the question; but, 

(2) if they are of opinion that the said imputation, if true, 

would not affect, or would not seriously affect, the 
opinion of the court as to the credibility of the witness, 
the court should disallow the question. 

If the question is disallowed, counsel on both sides will refrain 
from further examining or commenting on the said matter. 

(c) Counsel will not state as a fact any matter which is not 
proved or which he does not intend to prove in evidence. 

(d) Counsel will not state what is his own opinion as to any 
matter of fact before the court. 

(e) Counsel will not, in a question to any witness, assume that 
facts have been given in evidence which have not been given in evj- 
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dence, or that particular answers have been given contrary to the 
facts, 

(f) Counsel will treat the court and judge-advocate or superin¬ 
tending officer with due respect, and shall, while regarding the exi¬ 
gencies of his case, bear in mind the requirements of military discip¬ 
line in the respectful treatment of any superior officer of the prisoner 
who may attend as a witness. 

127. (a) Neither the prosecutor nor the prisoner has any right 
to object to any counsel if properly qualified. 

(b) A counsel shall be deemed properly qualified,— 

(1) if in England or Ireland he is a barrister-at-law 

(2) if in Scotland he is an advocate y 

(3) if in India he is a barrister-at-law, an advocate of Scotland 
ora legal practitioner authorised to practice with right of 
audience in a court of sessions ; 

(4) if in any other part of Her Majesty's dominions he is 
recognised by the convening officer as having in that part 
rights and duties similar to those of a barrister-at-law in 
England, and as being subject to punishment or disability 
for a breach of professional rules. 

It will be observed that a solicitor or law-agent may act as counsel. 

128. (a) A prisoner assisted by counsel or by an officer sub¬ 
ject to military law may, if he thinks fit, at the close of the case for 
the prosecution and before the address by such counsel or officer, 
make any statement giving bis own account of the subject of the 
charges against him, and such statement may be made either in 
writing or orally as if he were a witness, except that he must not be 
sworn and that no question can be put to him by the court or by any 
person. 

(b) If the prisoner make such a statement, the procedure will, 
so far as possible, be the same as if the prisoner had called witnesses 
other than witnesses as to character. 



(b) Therefore the prosecutor will be entitled to call witnesses in reply 
and to reply to the speech of counsel or the officer acting as counsel for the 
prisoner. 


Proceedings, 

Record of pro- i 2 o. (a) At a court-martial the judge-advocate, or, if there is 
ceedings. y J 

none, the president or superintending officer, shall record or cause 
to be recorded all transactions of the court, and shall be responsible 
for the accuracy of such record (in these rules referred to as the pro¬ 
ceedings) ; and, if the judge-advocate is called as a witness by the 
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prisoner, the president (or, at a court composed of native officers, the 
interpreter) will be responsible for the accuracy of the record in the 
proceedings of the evidence of the judge-advocate. 

(b) The evidence shall be taken down in a narrative form in as 
nearly as possible the words used ; but in any case where the prose¬ 
cutor, the prisoner, the judge-advocate, or the court considers it 
material, the question and answer shall be taken down verbatim . 

(c) Any question which has been objected to, and the tender 
of any evidence which has been objected to, shall, if the prosecutor 
or prisoner so requests or the court think fit, be entered with the 
grounds of the objection and the decision of the court thereon. 

(d) Where any address by, or on behalf of, the prosecutor or 
prisoner is not in writing, it shall not be necessary to record the 
same in the proceedings further or otherwise than the court think 
proper, except that— 

(1) the court shall in every case make such record of the 

defence made by the prisoner as will enable the confirming 
officer to judge of the reply made by, or on behalf of, the 
prisoner to each charge against him ; and 

(2) the court should also record any particular matters in the 
address by, or on behalf of, the prosecutor or prisoner 
which the prosecutor or prisoner, as the case may be, 
requires. 

(e) The court shall not enter in the proceedings any comment, 
or anything not before the court, or any report of any fact not form¬ 
ing part 4 of the trial : but, if any such comment or report seems to 
the court necessary, the court may forward it to the proper military 
authority in a separate document, signed by the president. 

(f) All letters, memoranda, or copies thereof, containing instruc¬ 
tions to a court for a revision are to be attached to the proceedings. 

(g) No corrections or additions are to be made to the proceed¬ 
ings of a court-martial after promulgation. 

(a) The record must bo taken in a clear and legible hand, without erasures. 
Interlineations or corrections must be avoided as much as possible ; when 
made, they should be verified by the president’s initials. The pages should be 
numbered and the sheets fastened together, and sufficient space must be left 
below the signature of the president for the remarks of the confirming autho¬ 
rity. The station must be added, together with the date. 

(b) In a narrative form ,*--That is to say, the material effect of a question 
and answer is to be writteu down as the evidence given by the witness, 
without distinguishing the question and answer. Thus, suppose the question 
to be “ What did the prisoner do then V\ and the answer to be “ He left the 
room,” the evidence taken down would be “ Prisoner then left the room.” 
Often, especially in cross-examination, the question is irrelevant* or is made 
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irrelevant by the answer ; in such cases it will be unnecessary to take any* 
thing down. 

If the evidence is not given in English, the interpretation into English as 
given to the court will be taken down, except that, where a question or answer 
is required to be taken down in the proceedings verbatim and is not in English, 
it must be taken down, as nearly as may be, in the English character and the 
interpretation of it into English added. 

(li) The court can state in a separate document any remark they think 
proper to make on the conduct of any person who appeared before thorn, or 
on the manner in which a particular witness has given his evidence, or on the 
manner in which the prosecution has been conducted ; also, if they think the 
evidence shows that the prisoner has committed some offence not charged, e.g ., 
if he is charged with desertion in August and the evidence shows that he 
deserted in June, they must acquit him, but may report separately the offence 
of June. 

The court can scarcely be too guarded in expressing censure on individuals 
not before them for trial; indeed, cases justifying such expression will be 
rare and exceptional. 

It will usually be desirable to make a note at the time of any matter upon 
which the court intend to make any such comment or report, although it will 
not be correct to enter such matter in the proceedings. 

(o) When an obvious oversight has been made in the record, such as the 
omission of the words—“ The president and members are duly sworn” or 
the date of the sentence, a certificate signed by the president to the effect 
that they were sworn or that the sentence was dated on a particular day 
should be attached. This has been ruled not to be an addition to the 
proceedings. 

130. The proceedings shall be deemed to be in the custody of 
the judge-advocate (if any) or, if there is none, of the president or 
superintending officer, but may, with proper precautions for their 
safety, be inspected by the members of the court, the prosecutor and 
prisoner, respectively, at all reasonable times before the court is 
closed to consider the finding. 

13 1. (A) Where the court is a general court-martial, the proceed¬ 
ings shall be at once sent by the person having the custody thereof 
to such person as may be from time to time directed by His Excel¬ 
lency the Commander-in-Chief, and, subject to the provisions of any 
such direction of His Excellency the Commander-in-Chief, as may 
be directed by the order convening the court. 

(b) Where the court is a district court-martial, the proceedings 
shall be at once sent by the person having the custody thereof to 
such person as may be directed by the order convening the court or, 
in default of such direction, to the confirming officer. 

(c) Where the court is a regimental court-martial, the proceedings 
shall be at once sent by the president or superintending officer to the 
confirming officer. 
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(d) The proceedings of courts-martial when despatched by post 
should invariably be sent under registered cover. 

(a) Person having the custody , that is (see Rule 130), if it is a general 
court-martial, or a district court-martial with a judge-advocate, the judge- 
advocate, and, in any other case, the president or superintending officer of the 
court. 

The proceedings of general courts-martial will be sent, if held in India, to 
the deputy judge-advocate general of the command : if held elsewhere, to the 
general or other officer having power to confirm the findings and sentences of 
general courts-martial. 

If from any cause a member of the court-martial has become confirming 
officer, he cannot confirm the finding and sentence of the court, but must 
transmit the proceedings for confirmation to a superior officer who is competent 
to confirm the findings and sentences of the like description of court-martial. 
This officer would ordinarily be, in India, if it is a district court-martial, the 
lieutenant-general commanding; if it is a regimental court-martial, the general 
commanding the district. 

‘ The proceedings should be dated and signed immediately after the sentence 
in the case of a conviction, or the finding in the case of an acquittal. 

132. (a) The proceedings of a court-martial (other than a regi¬ 
mental or summary court-martial) shall, after promulgation, be for¬ 
warded, as circumstances require, to the office of the Judge-Advocate- 
General in India, and there preserved for not less, in the case of 
a general court-martial, than seven years, and, in the case of any other 
court-martial, than three years. 

(b) The proceedings of a summary or regimental court-martial, 
when promulgated, shall be preserved for not less than three years 
with the regimental records of the corps to which the prisoner be¬ 
longed, in manner from time to time directed by Regulations. 

(c) After disposal and publication in orders, the proceedings of 
district courts-martial are to be sent by the staff officer, or deputy or 
assistant judge-advocate-general, to the commanding officer of the 
corps or department to which the prisoner belongs, in order that the' 
charge, finding, sentence and confirmation may be communicated to 
the prisoner, and the necessary entry may be made in the court- 
martial book. 

133- ( A ) When the officer commanding a district considers it 

necessary to submit under special circumstances on any legal points 
any proceedings of minor courts-martial for the orders of the lieut¬ 
enant-general commanding, the proceedings are to be forwarded for 
that purpose to the deputy judge-advocate-general. Matters involving 
any question of discipline in the proceedings of such courts are to 
be submitted through the deputy adjutant-general of the command. 
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(b) It is the duty of officers commanding districts, to whom the 
proceedings of minor courts-martial are transmitted, to point out to 
commanding officers of regiments whenever they conceive that the 
punishments awarded have been too lenient, or too severe, or too 
frequent, and they will also bring any such instances to notice at 
their inspections. 

134. (a) Every person tried by a court-martial shall be entitled 

on demand at any time after the confirmation of the finding and 
sentence, when such confirmation is required, and before the pro¬ 
ceedings are destroyed, to obtain from the officer or person having 
the custody of the proceedings a copy thereof, including the pro¬ 
ceedings upon revision, if any, upon payment for the same at the 
prescribed rate. 

(b) A prisoner’s appeal against the proceedings of a court- 
martial is to be transmitted to command head-quarters for consi¬ 
deration. 


The prescribed rate is the rate laid down for the civil courts of the Local 
Government. See Rule 164. 

Loss of pro* 135. (a) If the proceedings of a court-martial, or any part 

thereof, are lost, a copy thereof, if any, certified by the president or by 
the judge-advocate at the court-martial, may be accepted in lieu of 
the original. 

( b) If there is no such copy, and sufficient evidence of the 
charge, finding, sentence, and transactions of the court can be pro¬ 
cured, that evidence may, with the assent of the prisoner, be accept¬ 
ed in lieu of the original proceedings, or part thereof, lost. 

(c) In any case above in this rule mentioned, the finding and 
sentence, if requiring confirmation, maybe confirmed, and shall be 
as valid as if the original proceedings, or part thereof, had not been 
lost. 

(d) If, in a case where confirmation of a finding, or finding 
and sentence, is required, the proceedings, or part thereof, were lost 
before confirmation, and there is no such copy or evidence, or the 
prisoner refuses such assent, as above mentioned, the prisoner may 
be tried again ; and, on the issue of an order convening the court for 
such trial, the said finding and sentence of the previous court, of 
which the proceedings were so lost, shall be null. 

(a) Original proceedings .—See note to Rule 131. 

(b) Sufficient evidence .—This may he obtained from the rough notes of the 
judge-advocate, or by the president, superintending officer, or some member of 
the court, writing out from memory the substance of the charge, finding, and 
sentence, and a summary of the transactions of the court, which should be 



authenticated by the signature of the superintending officer or members. A 
copy of the charge, however, should always be procured, if practicable, from 
the officer who framed it, or any other available source. 
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Judge-advocate . 


136. (a) Where the convening officer is authorised to appoint 



a judge advocate, he shall, in the case of a general, and may, in the cate * 
case of a district, court-martial, by order appoint a fit person to act 
as judge advocate at such court-martial. 

(b) An officer who is a disqualified for sitting on a court-martial, 
shall be disqualified for acting as judge advocate at the court-martial. 

(c) A court-martial shall not be invalid by reason of any in¬ 
validity in the appointment of the judge advocate officiating thereat, 
in whatever manner appointed, if a fit person has been appointed ; 
but this rule shall not relieve from responsibility the person who 
made such invalid appointment. 

(d) General officers or officers holding warrants empowering 
them to appoint judge advocates may, when a court-martial is assem¬ 
bled at a considerable distance from the station of the judge advocate, 
exercise their discretion in employing an officer to conduct the pro¬ 
ceedings, provided the case is a simple one in which difficult points 
of law are not likely to arise ; and they may also, under the like cir¬ 
cumstances, appoint an officer to act for the judge advocate when 
revision is ordered in a case originally attended by that official. The 
new judge advocate must be sworn. 

(b) Disqualified ,.—See Rule 74 (b), and note thereon. A civilian who is 
under the same disqualification as is mentioned in that rule, ought not to serve 
as judge-advocate, though not in terms disqualified by this rule. A prosecutor 
or witness for the prosecution, whether an officer or not, is disqualified for 
acting as judge-advocate. 

(C) The object of this paragraph is merely to prevent a miscarriage of 
justice in consequence of any invalidity in the appointment of a judge-advo¬ 
cate ; not to enable an officer who is not authorised to appoint a judge-advo¬ 
cate, to appoint one. An officer who, without due authority, attempts to ap¬ 
point a judge-advocate will justly incur censure. 

A fit person .—A judge-advocate should of course be free from all suspicion 
of bias or prejudice, and should possess some acquaintance with military law 
and the rules of evidence. 

137. If the judge advocate dies, or from illness or from any substitute on 
cause whatever is unable to attend, the court shall adjourn, and the awiofjSd^ 
president shall report the circumstance to the convening authority ; adTOCat<> - 
and a person not disqualified to be judge advocate may be appointed 
by the proper authority, who shall be sworn, and act as judge advo¬ 
cate for the residue of the trial or until the judge advocate returns. 


RULES OF PROCEDURE, 



Powers and 
duties of judge 
advocate. 




Sworn.— See Appendix III, Form of Proceedings. 

138. The powers and duties of a judge advocate are as follows:— 

(a) The prosecutor and the prisoner, respectively, are at all times, 
after the judge advocate is. named to act on the court, entitled to his 
opinion on any question of law relative to the charge or trial, whe¬ 
ther he is in or out of court, subject, when he is in court, to the 
permission of the court. 

(b) At a court martial he represents the judge advocate general. 

(c) He is responsible for informing the court of any informality 
or irregularity in the proceedings. Whether consulted or not, he 
will inform the convening officer and the court of any informality 
or defect in the charge or in the constitution of the court, and will 
give his advice on any matter before the court. 

(d) Any information or advice given to the court on any matter 
before the court will, if he or the court desire it, be entered in the 
proceedings. 

(e) At the conclusion of the case he will, unless both he and the 
court consider it unnecessary, sum up the evidence and give his 
opinion upon the legal bearing of the case before the court proceed 
to deliberate upon their finding. 

(f) Upon any point of law or procedure which arises upon the trial 
which he attends, the court should be guided by his opinion and 
not overrule it, except for very weighty reasons. The courts are 
responsible for the legality of their decisions, but they must consider 
the grave consequences which may result from their disregard of the 
advice of the judge advocate on any legal point. The court, in 
following the opinion of the judge advocate on a legal point, may 
record that they have decided in consequence of that opinion. 

(g) The judge advocate has, equally with the president, the duty 
of taking care that the prisoner does not suffer any disadvantage in 
consequence of his position as prisoner, or of his ignorance or inca¬ 
pacity to examine or cross-examine witnesses, or otherwise, and may 
for that purpose, with the permission of the court, call witnesses and 
put questions to witnesses which appear to him necessary or desir¬ 
able to elicit the truth. 

(h) In fulfilling his duties the judge advocate will be careful to 
maintain an entirely impartial position. 

(f) With reference to this paragraph, it is to be observed that the members 
of the court may become responsible to the ordinary civil courts of law in the 
event of the prisoner being unjustly convicted. This liability may turn on 
the question whether they exercised a bond fide judgment ; and, though they 
are not bound by the opinion of the judge-advocate, yet disregard of his 
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right, might bo held to show that they did not exer¬ 
cise a bond fide judgment. On the other hand, the adoption of the advice of 
the judge-advocate, even if wrong, may, in a doubtful case, practically exone¬ 
rate the membors from liability. 

(o) Permission oj the court .—This should never be refused unless the court 
consider that the judge-advocate is acting improperly or in such a manner as 
to obstruct the proceedings, and they should always record their reason for 
refusing the permission. 

As to the duty of the president towards the prisoner, see note on Rule 
107 (b). 

Exception from Rules . 

139. Where it appears to the officer convening a court-martial, ru fo™^on i0l the 
or to the senior officer on the spot, that military exigencies or the Sry^exigenqles 
necessities of discipline render it impossible or inexpedient to STsSSSSuo. 110 * 
observe any of the Rules 7, 1 1, 13 and 20, he may, by order under 
his hand, make a declaration to that effect, specifying the nature 
of such exigencies or necessities, and thereupon the trial or other 
proceeding shall be as valid as if the rule mentioned in such decla¬ 
ration had not been contained herein ; and such declaration may be 
made with respect to any or all of the rules above in this rule men¬ 
tioned in the case of the same court-martial: 

Provided that the prisoner shall have full opportunity of making 
his defence, and shall be afforded every facility for preparing it 
which is practicable, having due regard to the said exigencies or 
necessities. 

The nature, and not merely the existence, of military exigencies^ or the ne¬ 
cessities of discipline, must be stated in the order. 

The power conferred by this rule should hardly ever be exercised, except 
when on active service, and then only if absolutely necessary. It may, how¬ 
ever, occasionally be necessary to resort to it on the eve of embarkation, or 
on the line of march, or possibly in an extreme case where the necessities of 
discipline require a very speedy trial and punishment. 

In exercising the power under this rule, the officer must consider whether it 
is necessary to dispense with all the rules mentioned. For example, the obser¬ 
vance of Rule 7 may be practicable, although that of Rule 11 is not so. If 
Rules 7 and 11 are suspended by the order, some means must be taken to in¬ 
form the prisoner of the charge, and of the names of the witnesses, and of 
the nature of their evidence, and the court must take care that the prisoner is 
not prejudiced by reason of the suspension, as, for instance, by not having ' 
received any summary of evidence. 

The power of dispensing with Rule 13 is only intended to he exercised in 
case it is necessary to try a prisoner before he can communicate with any 
witnesses or friends at a distance. That rule should never be dispeused with 
except in extreme cases, and even then the prisoner must be allowed free com¬ 
munication with any witness or friend on the spot. 

36 
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hull opportunity of makiuy his defence —The prisoner will not have this op¬ 
portunity unless he receives in reasonable time the information mentioned 
above ; and, if he requests a reasonable adjournment in order to consider the 
witnesses evidence or to acquaint himself with the charge, or requests the 
postponement of the cross-examination of a witness, the court should grant 
the request, and may adjourn for the purpose. A refusal might be hold to be 
non-compliance with the proviso, and thus to invalidate the trial. For the 
same reason the court, even in the absence of any such request, must take care 
that the prisoner is not prejudiced by being taken by surprise, either by the 
charge or by the evidence of the witnesses. 

Rule 20 (c) and (d) must always be complied with, and Rule 20 (a) and (b), 
if not complied with at the time there mentioned, should be complied with as 
long as possible before the assembly of the court. 

Su?nmary general courts-martial 

140. 'I'he following authorities have power to convene a sum¬ 
mary general court-martial, and such a court-martial may be ^con- 
vened— 

(a) in any place, whether within or beyond British India, by an 
officer empowered in this behalf by an order of the Governor 
General in Council, or of the Commander-in-Chief in India, 
or of the General Officer of the Command ; 

( b ) by an officer commanding any detached portion of Her 
Majesty's troops upon active service when, in his opinion, it 
is not practicable, with due regard to discipline and the 
exigencies of the service, that an offence should be tried by 
ordinary general court-martial. 

141. (a) A summary general court-martial shall consist of not 
less than three officers, who may be either British or Native, or both 
British and Native, officers, as the officer convening the court thinks fit. 

(b) Such court may be convened and the proceedings thereof 
recorded in accordance with the form in the second Appendix to 
the Indian Articles of War, with such variations as the circumstances 
of each case may require : 

Provided that the convening officer may, in respect of any such 
trial by such court, specially order the evidence, together with the 
prisoner’s statement in defence, to be fully recorded in writing. 

(a) An interpreter must be appointed to a summary general, as to all other 
courts-martial. 

(b) Whenever it is possible the order mentioned in the proviso should be 
made. 

142. The statement of an offence may be made briefly in any 
language sufficient to describe or disclose an offence under the Indian 
Articles of War. 
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143. Except when prisoners are tried together for an offence 

committed collectively, the court and all witnesses must be re-sworn 
at each successive trial. 

144. (a) The names of the president and members of the court 
will be read over in the hearing of jhe prisoner, and he will be 
asked if he objects to be tried by any of those officers. 

(b) If the prisoner objects to an officer and any member of the 
court thinks the'objection reasonable, steps will be taken to try the 
prisoner before a court composed of officers against whom he has 
no reasonable objection. 

145. The oaths as laid down in the Indian Articles of War 108 
arid 109 will be taken by the members of the court and the inter¬ 
preter. 

146. When the court are sworn, the president will state to the 
prisoner then to be tried the offence with which he is charged, with, 
if necessary, an explanation giving him full information of the act 
or omission with which he is charged, and will ask the prisoner whe¬ 
ther he is guilty or not of the offence. 

147. If a special plea to the general jurisdiction is offered by the 
prisoner and is considered by the court to be proved, the court shall 
report the same to the convening officer. 

See Rule 34 and note. 

148. (a) The witnesses for the prosecution will be called, and 
the prisoner will be allowed to cross-examine them, and to call any 
available witnesses for his defence. 

(b) The oaths as laid down in Indian Article of War 111 shall be 
administered by a member of the court to every witness. 

149. The prisoner will be asked what he has to say in his defence, 
and shall be allowed to make his defence. 

150. A summary general court-martial, shall have all the powers 
of a general court-martial, and, subject to any instructions contained 
in the order convening the court, its sentence shall be valid and 
may be carried out forthwith in case it does not exceed that which a 
district court-martial is empowered to pass, and in any other case 
when confirmed by the authority convening the court. 

A summary general court-martial may try an officer. 

151. (a) The expression /‘officer commanding any detached 
portion of Her Majesty’s troops” means the officer whose duty it is, 
under the provisions of Her Majesty’s Regulations or, in the absence 
of any such provisions, under the custom of the service, to deal with 
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a charge against any of the persons belonging to such corps or 
portion of a corps who are present under his command, of having 
committed an offence, that is, to dispose of the charge on his own 
authority or to refer it to superior authority. 

152. Any statement in an order convening a summary general 
court-martial as to the opinion of the convening officer, and any 
statement in the minute confirming the finding or sentence of a 
summary general court-martial as to the opinion of the confirming 
officer, shall be conclusive evidence of such opinion ; but this rule 
shall not prejudice the proof at any time of any such opinion when 
not so stated. 

Regulations for courts 0/ inquiry other than courts of inquiry 

held under Article 162 of the Indian Articles of War . 

*53- ( A ) A court of inquiry may be assembled by the officer in 
command of any body of troop 2 , whether belonging to one or more 
corps. 

(b) The court may be composed of any number of officers of 
any rank and of any branch or department of the service, according 
to the nature of the investigation. 

(c) The court will be guided by the written instructions of the 
officer who assembled the court. I he instructions shall be full and 
specific, and must state the general character of the information re¬ 
quired from the court in their report. 

(d) A court of inquiry has no judicial power, and is in strictness 
not a court at all, but an assembly of persons directed by a com¬ 
manding officer to collect evidence with respect to a transaction into 
which he cannot conveniently himself make inquiry. 

(e) Previous notice should be given of the time and place of the 
meeting of a court of inquiry, and of all adjournments of the court 
to all persons concerned in the inquiry. 

(f) Whenever any inquiry affects the character of an officer or 
soldier, full opportunity must be afforded to such officer or soldier 
of being present throughout the inquiry, and of making any state¬ 
ment he may wish to make, and of cross-examining any witness 
whose evidence, in his opinion, affects his character, and producing 
any witnesses in defence of his character. 

(g) A court of inquiry has no power to compel witnesses to attend, 
and the evidence cannot be taken on oath. 

(h) A court of inquiry will give no opinion on the conduct of 
any officer or soldier, and the proceedings of a court of inquiry, or 
any confession, statement or answer to a question made or given at 
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officer or soldier, nor snail any - r v. » * 

of the court be given against any officer or soldier. Nevertheless, in 
the event of an officer or soldier being tried by court-martin in re 
pect of any matter or thing which has been reported on by a court of 
inquiry, such officer or soldier shall be entitled to a copy of the pro- 

ceedings of the court of inquiry. , 

(i) The whole of the proceedings of a court of inquiry will be 

forwarded by the president to the commanding officer who assem¬ 
bled the court, and that commanding officer will, on his own respon¬ 
sibility, form such opinion as he thinks just. 

(,) When, in consequence of the assembling of a court of tnqurry. 
an opinion adverse to the character of any officer or soldier is form¬ 
ed by the officer who determines the case so inquired into, whether 
such officer be the officer who assembled the court or a superior 
officer to whom the case has. been referred by such last-mentione< 
officer, such adverse opinion shall be communicated to the officer or 

soldier against whom it has been given. 

(k) The court may be re-assembled as often as the convening 
officer may direct, for the purpose of examining additional witnesses 

or recording further information. 

It) Members of a court of inquiry in a case which is subsequently 

the subject of a court-martial, are not to be detailed as members 
of the court-martial. 

See generally as to courts of inquiry, India Army Regulations, Volume II, 
Discipline, 

(l) See Rule 76 (a) (iii). 

. 54 . (a) In all cases of loss, destruction, or damage of public 
property exceeding twenty rupees, commanding officers of stations, 
posts, or regiments are to assemble boards composed of officers of 
standing and experience, in view to full investigation being made 
into the causes of such loss, destruction, or damage. In all such 
proceedings the board will record an opinion as to the cause of the 
said loss, etc., naming the persons, if any, chargeable with its loss. 

(b) Witnesses subject to military law may be warned, when neces¬ 
sary. that any material difference between their statements and the 
evidence they may subsequently give at a court-martial or other 
court will be ground for punishment. 

Copies of proceedings of these boards are to be retained in staff offices of 
the corps or statics, and a copy of such proceedings is to be delivered to the 
commanding oW/f of the corps or detachment, or to the commissary of ordnance, 
or executive other ofticer in char 8 e ° f the P ro P* rt y» for transm iseion 
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through the proper channel to the department in which the property is to be 
accounted for. 

* 55 * Commanding officers should not send on the proceedings 
of any court of inquiry or board of investigation until they have 
satisfied themselves that the matter to be inquired into has been 
thoroughly investigated as far as circumstances will admit. The court 
or board may be assembled as often as the convening officer may 
direct, for the purpose of examining additional witnesses or re- 
cording further information. 

tor rule as to members of a court of inquiry not sitting on court-martial 
convened subsequently in order to try any one whose conduct has been investi¬ 
gated by that court of inquiry, see Rule 76 (a) (iii). 
uourt or in- , _ s , v A , e . 

Ju sSwenee llle * ^°‘ A court of inquiry under Indian Article of War 162 
will, when assembled, require the attendance of such witnesses as 
they think sufficient to prove the absence and other facts specified 
as matters of inquiry in the said section, 

(b) They will take down the evidence given them in writing, and 
at the end of the proceedings will make a declaration of the con¬ 
clusions at which they have arrived in respect of the facts they are 
assembled to inquire into. 

(c) The commanding officer of the absent soldier will enter in 
the regimental books a record of the declaration of the court, and 
the original proceedings will be destroyed. 

(d) The court of inquiry will examine all witnesses who may be 
desirous of coming forward on behalf of the absentee, and in making 
their declaration will give due weight to the evidence of such 
witnesses. 

(e) A court of inquiry will administer the same oath or solemn 
declaration to the witnesses as if the court were a court-martial, but 
the members of such court will not themselves be sworn. 

This i^a court of inquiry to record illegal absence and deficiency of arms, 
ammunition, etc. For legal effect of this record in case of a non-apprehended 
absentee, see Indian Article of War 162 (2). 

(c) The proceedings of the court are not evidence under Indian Article of 
War 16.3, and it is the record, or certified copy thereof, which is to be produ¬ 
ced before the subsequent court-martial. 

For value of evidence of this record in case of an apprehended absentee, 
see Indian Article of War 162 (3). 

Courts of inquest . 

Prescribed 157. When a court of inquest is required to be convened by the 

procedure for 11 J 

court of inquest, commanding officer beyond the limits of British India under the 
provisions of India Army Regulations, Volume II, Discipline, the 
court shall be convened and inquest held in manner following ; — 
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rules of procedure. 


The officer commanding will order the court to assemble. 

The court will consist of three officers and of a medical officer. 

The court shall not take evidence on oath, and shall warn 
every person who is accused or suspected, that he is not re¬ 
quired to give evidence criminating himself, but that any 
statement or evidence he gives may be used against him in 
the event of any further proceedings being instituted. 

The court after hearing the evidence will report to the 
cqmmanding officer the evidence as to the cause of the 
death, together with the written opinion of the medical 
officer of the court on his examination of the body as to 
the cause of death. 


158. The Jexpression “commanding officer”, as used in the 
Indian Articles of War, means in relation to any person the British 
officer whosfe duty it is, under the Army Regulations, India, or, in 
the absence of such Regulations, by the custom of the service, to dis¬ 
charge, with respect to that portion of the forces or that department, 
the functions of commanding officer in regard to matters of the 
description referred to in that provision. 


It follows from this definition, which is the one given in Part I, clause (e) 
(17), Indian Articles of War, that a native officer cannot hold a summary 
court-martial. 


PART III. 

Supplemental. 

159. Any power or jurisdiction given to, and any act or thing to 
be done by, to, or before, any person holding any military office for 
the purpose of these Rules, may be exercised by, to or before, any 
other person for the time being authorised in that behalf according to 
the custom of the service. 

160. In any case not provided for by these Rules such course will 
be adopted as appears best calculated to do justice. 

161. (a) The forms in the Appendices to these Rules should be 
followed in all cases in which they are applicable, and, when used, 
shall be valid in law, but a deviation from such forms will not, by 
reason only of such deviation, render any charge, warrant, order, 
proceeding, or other document invalid. 

(b) An omission of any such form will not, by reason only of 
such omission, render any act or thing invalid. 

(c) The notes to, and instructions in, the forms will be considered 
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as instructions which it is expedient to follow in all cases to which 
such notes and instructions apply. 

162. In these Rules, unless the context otherwise requires— 

(a) the expression “ proper military authority/’ when used in 
relation to any power, duty, act, or matter, means such military 
authority as, in pursuance of Regulations or the custom of the service, 
exercises or performs that power or duty or is concerned with that 
act or matter; 

(b) the expression “ Commander-in-Chief” means, as regards 
India, the Commander-in-Chief in India; 

(c) the expression “ Indian Articles of War” includes any Act, 
whether passed before or after the date of these Rules, which amends 
or applies Act V of 1869; also any Act, whether passed before or 
after the date of these Rules, which enacts an offence which is triable 
by court-martial; 

(d) other expressions have the same meaning as if these Rules 
formed part of the Indian Articles of War (Act V of 1869), and 
accordingly words in the singular number include the plural, and 
words in the plural number include the singular, and the masculine 
gender includes the feminine gender. 

163. (a) Time, for the purposes of any proceeding or other 
matter under these rules, shall be reckoned, exclusive of Sunday, 
Good Friday, and Christmas Day, but any time reckoned for the 
purposes of Rule 6, or of any punishment or of any deduction of 
pay, shall include those days. 

(b) Any report or application directed by these Rules to be made 
to a superior authority or proper military authority, shall be made in 
writing through the proper channel, unless such authority, on account 
of military exigencies or otherwise, dispenses with the writing. 

(c) These rules shall apply to a person subject to military law 
as an officer in like manner, so nearly as circumstances admit, as if 
he were an officer, and to a person subject to military law as a soldier 
in like manner, so nearly as circumstances admit, as if he were a 
soldier, subject, nevertheless, to this qualification—that nothing in 
these Rules shall confer on any person not an officer or soldier any 
jurisdiction or power as an officer or soldier. 

(d) Nothing in these Rules shall be construed to be contrary to, 
or inconsistent with, any provision of the Indian Articles of War. 

This applies to the provisions of Indian Article of War 1, which is founded 
on Army Act, Section 175, but gives a wider discretion owing to the great 
diversity of positions of persons (traders, etc.) who accompany an army in 
this country* 
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164. The “ prescribed civil or military . officer” for the purpose 
of article 1 (3) shall be the commanding officer of the corps or de¬ 
partment in which a person is about to be enrolled, as defined by the 
Indian Articles of War, or any magistrate. The “ prescribed autho¬ 
rity” for the purposes of article 2 (2), will be any officer authorised 
by the Governor General in Council in that behalf 

For the purposes of article 85 (£), will be the officer command¬ 
ing the district or station, or the division or brigade with which the 
corps, department, or detachment to which the accused belongs, or 
is attached, is serving : — 

For the purposes of articles 174 and 175, will be the officer com¬ 
manding the district or station in which the accused is serving * 

The “prescribed officer” for the purposes of article 176 (5), (6), 
will be the Comptroller of India Treasuries in the Bengal and 
Punjab Commands, and the Accountants General, Madras and 
Bombay, in the Madras and Bombay Commands, respectively. 

/ For the purposes of article 177, the “ prescribed officer ” will be 
the officers above referred to. 

The “ proper military authority,” for the purposes of article 184, 
will be the commanding officer of the corps, detachment, or depart¬ 
ment to which the officer or soldier belongs or is attached. 

The “ prescribed rate’’ of payment for court-martial proceedings 
furnished under the provisions of article 161-A (3) shall be— 

seven annas for the first 200 words, and half that rate for each 
subsequent 200 words, or part thereof. 

165. These Rules shall apply in every place, whether within or 
without Her Majesty’s dominions. 

166. These Rules may be cited as the Rules of Procedure (Native 
Army). 


Further defi¬ 
nitions. 


Extent of 
application of 
rules. 


Short title. 


First Appendix. 

FORMS OF CHARGES. 

Note as to use of Forms of Charges. 

(1) Every charge-sheet will begin as shown in the form in Part 
I of the forms of charges, which are given as examples. 

The description of an officer or soldier of the regular forces by 
his rank and corps is a sufficient averment that he is an officer or 
soldier and that he is amenable to military law. In other cases, 

* This supersedes Notifn. No. 182, dated the 12th Feb., 1897— Gazette of 
India , 1897, Pt. I, p. 123. 

37 
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words must be added to show that the person is amenable to military 
law. (See Rule 16). 

(2) The commencement of the charge-sheet (according to the 
form in Part I) will be followed by the charge or charges. 

(3) Each charge will consist of two] parts; statement of the 
offence, and statement of the particulars. (Rule 17). 

(4) The statement of the offence will be in one of the forms in 
Part II. 

(5) Where two or more words or expressions occur in Part II, 
bracketed together one under the other, the particular word or ex¬ 
pression should be used which most accurately describes the offence 
which appears to the officer framing the charge to be capable of 
proof by legal evidence. 

(6) Where the officer framing the charge is doubtful whether 
the offence, so capable of being proved by legal evidence, is more 
accurately described by one word or expression or by another, he 
may frame two or more alternative charges, each charge containing 
one of the words or expressions which appears to the officer to be 
applicable to the facts as capable.of proof. 

(7) Where two or more of the words or expressions bracketed 
together appear, when coupled together with the word “ and,” 
accurately to describe the offence, the charge may couple together 
such words or expressions ; but in no case must the charge couple 
with the word “or” two or more of the words or expressions bracketed 
together. See Rule 17 (a). 

(8) For example, a man may be charged with dishonestly remov- 
his arms, clothes, and regimental necessaries : but a charge for dis¬ 
honestly removing his arms, clothes, or regimental necessaries will 
be a bad charge. 

(9) A man should not be charged, however, with pawning and 
selling a medal, as in such case he is charged with at least two dis¬ 
tinct offences, which ought to be included in at least two distinct 
charges, one for pawning his medal, the other for selling his medal; 
but he may, if desirable, be charged in two distinct charges, one for 
pawning his medal and one for selling it. 

(10) In former example (para. 8) the offence is the dishonest 
removal of some article which he is prohibited from making away 
with, and is the same offence although committed in respect of 
different articles. In the second example (para. 9) there are two 
distinct offences of making away with his articles (a) by pawning, 
(3) by selling—although committed in respect of the same object— 
a medal. 
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(u) In some cases the offence can only be committed by an 
officer, or by a non-commissioned officer, or by a soldier. The 
forms of charges do not contain any reference to this fact, inasmuch 
as it will appear from the commencement of the charge whether the 
prisoner is, or is not, an officer, non-commissioned officer, or soldiei, 
and, therefore, capable of committing the offence. Care, however, 
must be taken not to charge an officer with an offence which a 
soldier only can commit. For example, the offence in Indian Article 
of War 25 can only be committed by an officer, medical subordinate 
or warrant officer, while the offence in Article 50 can only be com¬ 
mitted by a soldier. 

(12) The statement of the offence in each charge will be 
followed by the appropriate statement of particulars, commencing 
with the words “ in that he, ’ etc., or “ in having,” etc., and stating 
in brief ordinary language what the prisoner is alleged to have done. 

(13) The words “ in that he ” will be followed by the verb in 
the past tense; the words “ in having ” will be followed by the past 
participle. The sentence stating the particulars will be framed more 
easily sometimes in the one form, sometimes in the other. 

(14) In the case of several charges, the particulars in one charge 
may refer to the particulars in another—Rule 17 (*)—> as > for example, 
“ in having done the acts alleged in the particulars to the first charge, 
or “ in that, at the place and time aforesaid, he was deficient in the 
necessaries above mentioned in the second charge, which it was his 
duty to have.” If the prisoner is acquitted on any charge in which 
full particulars were set out, and is convicted on a charge which 
referred to those particulars, the particulars referred to must be 
treated as having been set out in full in the charge on which the 
prisoner is convicted, aird must be set out in full in any record of 
conviction in which the particulars are set out. 

(15) The statement of particulars should specify all the ingre¬ 
dients necessary to constitute the offence; for example, if the charge 
is one of disobeying a lawful command, the “ particulars ” must 
state the command, and show that it was given by a superior officer 
and also how the prisoner disobeyed the command. 

(16) The “ particulars” should always give a general description 
of the place where the offence was committed, such as the station 
or town, or “ the line march,” and, if it is material to the charge and 
is known, the exact place. The prepositions “ near” or “ between ” 
may be used (for instance, “ at or near,” " between ”) to assist in 
describing a place not exactly known, but they must never be used 
where the exact place is of the essence of the offence. 
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(17) The li particulars ” should always state the date at which 
the offence was committed. If the exact date or time is unknown, 
the offence may be stated as having been committed “ on or about " 
a particular day or time. This must never be done where the time 
is of the essence of the offence, as, for example, in the case of 
absence without leave or being intoxicated on a post. 

(18) In some cases the offence may be stated with most accura¬ 
cy as having been committed between two days or between two 
times; as, for instance, in the case of absence without leave or of 
quitting a post; in other cases “between" may be used in conse¬ 
quence of the exact day or exact time not being known. 

(19) The words “ or near ” and “ or about ” and “ between " 
should never be used unless it is impossible to express the exact 
place or time, or the exact place or time is clearly unimportant, or 
unless the word “ between " is the most accurate expression of the 
place or time. 

(20) In many cases, as, for instance, where the prisoner's defence 
is an alibi, the ume and place may be of the utmost importance in 
proving that alibi, although it is not the essence of the offence. 

(21) There must be added at the end of the “ particulars" a 

statement of any expenses, loss or damage in respect of which the 
court-martial will be asked to award compensation under Articles 
138 and 139. For example, there may be added to the “particulars" 
in the case of a charge under Article 42, that the prisoner thereby 
damaged _ property, to the value of --- 

___._ ; and other statements may be 

made, according to the facts. 

(22) If, however, the expenses, loss or damage were caused by 
an act or omission which constitutes another offence separately 
specified in the Act, that act or omission should be charged as a 
separate offence; for example, if a man deserts and is deficient in 
his regimental necessaries, he should be charged in a separate 
charge for loss by neglect of his necessaries. It would not be 
proper to state it as a consequence of the desertion, or to award 
compensation for it upon a conviction for desertion only. 

Note to (14). — It will, however, generally be found advisable, even at the 
cost of repetition, to make each charge complete in itself. 

Note to (16). — A soldier is on the line of march from the time he parades 
for the original march until he arrives at his ultimate destination. 
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PART I. 

Illustration of a complete charge-sheet. 

The prisoner* No. 240, Sepoy Ali Baksh, 46th Regiment 
(Punjab) Bengal Infantry, is charged with— 

First Charge .—Disobeying the lawful command of his superior 
officer, 

in that, 

At Allahabad, on the 28th of January, 1886, he disobeyed the 
lawful command of his superior officer, Jemadar Futteh Khan, of 
the same regiment, to turn out for Commanding Officer’s parade, 
by not turning out. 

Second Charge .—Being grossly insubordinate to his superior 
officer in the execution of his office, 

in that, 

At Allahabad, on the 28th of January, 1886, he said to his superior 
officer in the execution of his office, Jemadar Futteh Khan, of the 
same regiment, “ I will not go to the guard-room by the order of 
such an one as you.” 

To be tried by district court-martial. 

By order, 

Allahabad ; \ 

1st February, 1886. ) Assistant Adjutant General. 



PARI’ II. 


Statement of Offences. 

Crimea punishable with death or transportation. 

Article 7. 

1. {a) Beginning 'j 

(6) Exciting | a mutiny. 

(c) Causing f sedition. 

(d) Joining J 

2. Being present at and not using his la mutiny. 

utmost endeavours to supress /sedition. 

3. Knowing the existence of) a 

Having* U, be- 

lieve m the existence/ „ _’“ 

r I sedition, a conspira- 

J cy agaiust the State, 


'and failing to 
inform without 
delay his com¬ 
manding [or 
superior] officer 
of the same. 


* The full description and full names of the prisoner are always to be 
entered. Where there is nothing in the way of official description to show 
that the prisoner is ameuable to military law, the words “a person subject 
to Indian military law ” should follow his name. 
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Article 8. 


<SL 


(а) Using criminal force] 

to l 

(б) Attempting to use J a 

criminal force to \ 

(c) Assaulting / 


superior 

officer, 


/"knowing ] 

I having >him to be such. 


j reason 
l believe J 


Article 9. 

Disobeying the lawful command of his superior officer. 

Article 10. 

1. Deserting the service. 

2* Attempting to desert the service. 

Article 11. 


Without having 
first obtained 
a regular dis¬ 
charge from 
his 


corps, 

department, 


I oo 


himself , 

into W* . 
another I department, 


Article 12. 

(а) In time of war, I , 

(б) In time of alarm, ) when a sentl T> 


When a sentry over 


f a State prisoner, _ 
I a treasure, 
j a magazine, 
la dockyard, 

Article 13. 


'sleeping on his post, 
quitting his post before 
being regularly relieved, 
or 

quitting his post without 
leave. 


C placed under 


^abandoning a J Fortress l committed to his charge, 

I which it was his duty to defend 


{a) When a sentry, . ) pro- I discharge. 

(b) When on guard, i fu y destroymg ‘ ^placed under 
& {wilfully injuring J charge of 

l his guard. 

Article 14 

( garrison 
Fort* 
post 
guard 

Article 15. 

Treacherously making known the watchword to a person not entitled to 
receive it. 

Article 18. 

1. (a) Directly / holding correspondence with I enem y* . 

(b) Indirectly \ communicating intelligence to | againstThe State armS 


2. Coming to the f correspondence \ 
knowlege of a \ communication J 


with 


the enemy, 
a person in 
arms 
against 
the State 


and failing to dis¬ 
close it imme¬ 
diately to his 
commanding [or 
superior] officer. 


Article 17. 


1. (a) Directly 
(6) Indirectly 


\ assisting / an enem y. ) 

} relieving .j “ person .n anns 


against the State 


with 


money, 

victuals. 

ammunition. 
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2. Knowingly / harbouring 1 an enemy. 

I protecting / a person ir 


in arms against the State. 

Article 18 


(a) Relieving without proper authority 


(b) Negligently suffering to escape 


a State prisoner 
an enemy I placed un- 

a person taken in Y der his 
arms against the charge. 
State J 6 

f a State prisoner ^ 

an enemy placed un- 

, a person taken in V der his 
arms against the charge. 


State 


Article 19. 


[a) Shamefully casting away his | 


arms 

ammunition 


( b) Intention¬ 
ally using. 


[ words 1 
X [other l 
[ means] J 


to induce 
to dis¬ 
courage 


) anofficer /*> abstain 
f a soldier from acting 
J [against 


(c) Misbehaving in the presence 


o f { 


in the presence of an 
enemy. 

in the presence of per¬ 
sons in arras against 
whom it was his 
duty to act. 


'an enemy, 
persons 
in arms 
again st 
whom it 
^as his 
duty to 
act. 


an enemy. 

persons in arms against whom it 
was his duty to act. 


Article 20. 

{ commanding officer \ 
post | 

colours | 

party J 


to go in search of plunder. 


Article 21. 


In time of war, quitting 
his 


I wit 


guard 

picquet I without being regularly relieved 
party (without leave, 
patrol J 

Article 22. 


1. (a) In time of 

war, 

( b ) During a 
military 
operation. 

2. (a) In time of war, 
(6) During a military 

operation, 

3. (a) In time of war, 
(6) During a military 

operation, 

4. (a) In time of war, 

(6) During a military 

operation, 


'using criminal f 
force to 


(of Her 


1 a person/provisions /to /camp I Majes- 
bringing ^necessaries \the (quarters 1 ty’s 

Iforces. 


} 


forcing a safeguard, 
breaking into, wi th¬ 


awing into, with- / a house f f or 

out authority, \ [other place] \ plunder. 

J al 

I [ot 


plundering 

injuring 

destroying 


- field. 

■ garden. 

[other props rty.] 
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1. (a) In time of war, 

{b ) During a military 
operation, 


f 


Article 23. 

f action. 

intentionally occasioning J camp, 
a false alarm in j garrison. 

{ quarters. 


2. (a) In time of war, ) , f re P orfcs ] a i arm . 

Crimes punishable otherwise than with death or transportation . 

Article 5. 

Making a wilfully false answer to a question set forth in the attestation 
paper which was put to him by, or by direction of, the officer before whom 
he appeared for the purpose of being attested. 


Article 25. 


Behaving in a manner unbecoming 
the position and character of 


f ai 

i: 


an officer. 

medical subordinate, 
warrant officer. 


Intoxication 


Article 26- 


after having been warned for 
on parade. 

on the line of march. 

Article 27. 


| duty. 


(a) Striking 

( b) Forcing 

(c) Attempting to force 


a sentry. 


Article 28. 


(a) Knowingly harbouring a deserter. 


(6) Knowing 
(c) Having reason 
to believe 


f 


person has deserted, 
deserter has been har* - 
boured by another person, 


"failing to give imme¬ 
diate notice to his 
own [or superior] 
officer. 

failing to use his ut¬ 
most endeavours 
to cause the appre¬ 
hension of such de¬ 
serter. 


Article 29. 

/knowing lthe person so enlisted to 

listing a pers , j having reason to believe f be a deserter. 

Article 30. 


(а) Absenting himself without leave. 

(б) Overstaying his leave without sufficient cause. 




Failing, without 
Sufficient cause, 
to join with¬ 
out delay from 
leave, after re¬ 
ceiving informa¬ 
tion from proper 
authority, 
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Article 31. 


that his 


f 


corps 

department 


} 


has been ordered on 
service. 


Without sufficient 
cause, failing 
to appear at 
the 


Quitting 


Article 32. 

P pL a c d o e } appointedfor 

t 

Article 33. 

f Pu » \without sufficient cause. 

L the line of march /without leave from his superior officer. 


In time of peace, f 
quitting his ) P lC( l ue t 
( patrol 


When in com- f 
mand of a 1 Piquet, 
t patrol, 


When 


in 


Article 34. 

I without being regularly relieved, 
f without leave. 

Article 35. 

refusing to receive a prisoner committed to 
his charge. 

releasing a prisoner without proper 
authority. 1 

negligently suffering a prisoner to escape. 

Article 36. 


arrest, j 
confine- !■ leaving his 
merit, ) 


lis «| 


arrest 

confine¬ 

ment 


I before being set at liberty by 
J proper authority. 


Article 37 


Being | grossly insubordinate 


grossly insolent 


) t0 f h is superior officer in the execution 
j ot his office. 


Article 38. 


Refusing to 


(tsr i 

I assist I . mak ; I t° th , e r military 

l in J in S ofa [ work] 

Article. 39. 



in quarters 
in the field. 


( a provost marshal, 
an assistant provost-marshal, 
an officer 

a non-commissioned officer 
a person 

(b) Refusing C a provost-marshal, 

when called an assistant provost- 
upon to as- marshal, 
sist in the an officer 
execution of a non-commissioned officer 
his duty la person 

38 


l. 

} 


legally exercising auth iritv 
under, or on behalf of, a 
provost-marshal. 


} 


legalUr exercising authority 
under, or on behalf of, a 
provost-marshal. 
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<SL 


(а) Striking 

(б) Ill-treating 


( a soldier \ 
a person J 


Article 40. 

funder the 'k * 
enrolled J Indian [ 


attested 1 Articles 
{ of War 

Article 41. 


;j 


his 
subordi¬ 
nate in 


J rarik. 
position. 


(a) Committing extortion. 

( carriage \ 

( b ) Exacting, without proper authority, -! porterage - from a person. 

( provisions J 

Article 42. 

(a) In time of peace, committing house-breaking for the purpose of 
plundering. 

f plundering'! a field. 

(h) In time of peace, -j destroying J-a garden. 

[ damaging J [other property.] 


Article 43. 


When 
command 


. fat a post, 


receiving a 
complaint 
that a per¬ 
son under 
his com¬ 
mand has 


beaten 

maltreated 

oppressed 

disturbed 

committed 


any 
person, 

/ a fair, 

\ a market, 

( a riot, 

\ a trespass, 


neglecting 
to have 
due repar¬ 
ation made 
to injuried 
person, 
failing to 
report the 
case to 
proper 
authority. 


Article 44. 

(a) Defiling a place of worship. 

(?>) Intentionally insulting the religion of a person. 

(c) Intentionally wounding the religious feelings of a person. 


Article 45, 


(a) Requiring 

(b) Accepting 

(c) Obtaining 

(d) Agreeing 

to accept 

(e) Attempting 

to obtain 


v : 

a gratifica- ' 


tion for 

- for himself 

procuring 

[any other 

as a motive 

person] 

[or reward] 

j - 



the enlistment /of a person, 
the enrolment \ 
leave of absence"! 
the promotion [of [or for] 
an advantage 


| a person in 
J the service. 


Article 46. 


| camp. 

In time of peace, intentionally occasioning a false alarm in -j garrison. 

I cantonments. 


1. (a) Designedly 
(b) Through neglect 


Article 47. 

'killing 

injuring 

making away with 

losing 

ill-treating 


his horse. 

any animal used in the 
public service. 
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( removing 

2. (a) Dishonestly I concealing 
(b) Fraudulently 'i delivering 
l to a person 


3. {a) Designedly \injuring 
(b) Through neglect /losing < 


4. (a) Selling 
(J)) Pawning 

(c) Destroying 

(d) Defacing 


arms, 
clothes, 
tools, 

musical instruments, 
surgical instruments, 
equipments, 
ammunition, 
accoutrements, 
regimental nectjpsaries, 
arms, 
clothes, 
tools, 

musical instruments, 
surgical instruments, 
equipments, 
ammunitions, 
accoutrements, 
regimental necessaries, 

f granted ) Her Majesty, 
a medal f to him | the Governor 
a decoration 1 by j General of In- 
l order of J dia in Council, 


"belonging to 
himself, 
entrusted to 
him. 

belonging to 
another 
person. 


belonging to 
himself 
entrusted 
to him. 
belonging to 
another 
person. 

for service in 
the field, 
for general 
good-conduct. 


Article 48. 

Attempting to commit, and doing an act towards the commission of, suicide. 

Article 49. 

r 

without proper 
authority, 
when off duty, 


( sword, 

| bludgeon, 


Being below the 
rank of warrant 1 [other 
officer, carrying a [ 


offensive 
weapon,] 


Article 50. 

In time of peace, when a sentry, 


in 

about 


going to 
return^ 
,ing from 


camp, 
canton¬ 
ments, 
a town, 
a bazar. 

a towi|. 
' a bazar. 


sleeping on his post. , 

leaving his post before being regularly 
relieved. 

leaving his post without leave. 


Article 51. 

Being found, without proper authority, ( ^ wo m ^ es 1 

l upwards of two miles / 

Article 52. 

1 


from 

camp, 


Absenting himself without 
proper authority from his 


cantonments 

lines 

camp 


} 


after tatoo. 
after retreat-beating. 


Crimes to be punished with dismissal from the service. 

Article 54. 


(a) Dishonestly misappro¬ 
priating 

{b) Dishonestly convert¬ 
ing to his own use 


money, 
provisions, 
forage, 
arms, 
clothing, 
ammunition, 

tools, 

instruments, 
equipments, 

, military stores, j 


' °f | 


the property v 
Government 
entrusted to 
his charge J purpose 


on the 
public 
„ account. 
I for a 
I military 
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2. (a) Dishonestly"! in violation of 
using, [ a direction 

( b) Dishonestly j of a proper 

disposing of, J authority, 


money, 

provisions, 

forage, 

arms, 

clothing, 

ammunition, 

tools, 

instruments, 
equipments, 
military stores, 


the proper¬ 
ty of Gov¬ 
ernment 
r entrusted 
to his 
charge, 


(а) Dishon-*' 
estly 
receiv- 
i r, g> 

(б) Dishon 
estly 
retain¬ 
ing, 


knowing \ the same"! misappro- 
having [to have ( priated, 

> reason to j been dis * | convert - 
believe. J honestly J ed, 


money, 

provisions, 

forage, 

arms, 


the pro¬ 
perty of 


clothing, Govern- 

ammunition,ment en- 
tools, trusted 

instruments, to his 
equipments, charge, 
[any military 
stores] 


on the 

public 

account. 

for a 

military 

purpose. 


on the 

public 

account 

for a 

military 

purpose. 


Article 55. 


(a) Wilfully destroying 

(b) Wilfully injuring 


Government 

property 


entrusted 

him 


to 


on the public ac¬ 
count. 

for a military pur- 
purpose. 


Article 56. 


(a) Making a false 
statement 

(b) Making a state¬ 
ment which he 
knows to be 
false 

(c) Making a state¬ 

ment which he 
believes to be 
false 

(d) Making a state¬ 
ment which he 
does not believe 
to be true 


on oath 
on affir¬ 
mation 


before 


a court-martial, 
a military court 
competent to 
administer 


an oath, 
-an affirma¬ 
tion. 


Disgraceful conduct. 


Disgraceful conduct. 

Article 58. 


'malingering, 
feigning T disease, 
producing / infirmity. 


intentionally delaying his cure. 

f disease 

intentionally aggravating his j in g rm j ty . 


Article 59- 


'causing hurt \ 

Disgraceful 1 vo i untar ;i v causing 
conduct in / VOluntanly grievous 

hurt J 


to 

himself 
to a 
person 


i with 
I intent 
| to 

I render 



person j 


unfit 

for 

service 

















RULES OF PROCEDURE., 



Article 60. 


Disgraceful! committing theffc 
conduct in J the property of 


of 


'Government, 
an officer, 
a soldier. 

a person in the service, 
a military mess, 
a military band, 
a person serving with!., 

Va person attached to J the arm y- 

Government. 


2. Disgraceful / dis- /receiving, 
conduct in \ honestly/retaining, 


( knowing 
having 
reason 
to be¬ 
lieve 


'it to 
be 

stolen, 

the 

pro¬ 

perty 

of 


an officer, 
a soldier. 

a person in the ser¬ 
vice. 

-j a military mes&. 
a military band, 
a person ser-! 

ving with I the 
a person at- j army, 
tached to j 


Article 01. 


f dishonestly misappropriating \ Government property entrusted 

1. Disgraceful- dishonestly converting to his V to him for a purpose not pro¬ 
conduct in [ own use j vided for in Articles 54 and 55. 

2. Disgraceful/^^ 
conduct ini dish * nestl | 

l receiving 


/'Government pro¬ 
perty entrusted 
to him for 
a purpose not 
provided for in 
Articles 54 and 
55, 

Article 62. 


knowingit to 1 

have been ^honestly 
nnsappro- 


having rea- ^ 
son to be¬ 
lieve it to 
have been 


misappro¬ 

priated. 

dishonestly 

converted. 


1. Disgraceful | for himself 

«»&»*» 


'a pension 
an allow¬ 
ance, 
an advan¬ 
tage 
privi¬ 


lege 


i>y 


which he 
knows to be 
false, 
which he 
has reason 


state- \ e . as01 \ 
ment l*o believe to 


2. Dis- f obtaining! for him- 

graceful) attempt- I self 
conductj ing to j for a 
in l obtain j person 


a pension 
an allow¬ 
ance 

an advan¬ 
tage 

a privilege 


be false, 
which he does 
not know to 
be true. 

'by making! a false en- /book, 
by using /try in a \record, 
by making a document con¬ 
taining a false statement, 
by omitting to make a true 
entry. 

by omitting to make a document 
containing a true statement. 


1. Dis¬ 
graceful 
conduct 


f know¬ 
ingly 
furnish¬ 
ing a 
false 


} return 
of 

report 


Article 03. 


'the number 
the state 
money 
arms 

ammunition 
clothing 
equipment 
stores 
[other pro¬ 
perty] 


under his \ charge. 


in his 
charge 
belong¬ 
ing to 


'the men /command, 
under his [charge, 
the Government, 
a person in! 
a person at-[the army, 
tached to I 
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2. Die* \ omit- 
grace- [ting, 
iul eon- j refus- 
duct in J ing, 


'through 
design, 
through 
culpable 
^neglect, 



'■ the num ber \ 

'to 

the state J 

make 

money 1 

a 

arms 

return 

ammunition 

of 

clothing 

to send 

equipment 

a re¬ 

stores 

port of 

[other pro¬ 
perty] 


in his 
charge 
belong¬ 
ing to 


9 \ charge, 
the men / command, 
underhis \ charge, 
the Government. r 
a person M) the 

±S“ 1 ' »™r- 


Article 


Ik 


Such disgraceful conduct as 
is mentioned in Indian 
Article of War 64 


with intent to defraud. 

with intent to cause wrongful gain to a person, 
with intent to cause wrongful loss to a person. 

Article 05. 


1. Disgraceful 
conduct of 


2. Disgraceful 
conduct in 


C a cruel ] 

4 an indecent [ kind. 

[an unnatural J 

(attempting to fa cruel C and doing 

commit an j an indecent kind < toward 
[ offence of [an unnatural J l mission. 


an act 
its coni- 


When duly 
summoned 
to attend as 
a witness be¬ 
fore a court- 
martial, 


Offences against courts-martial. 

Article 67. 

f intentionally omitting to attend, 
prevaricating. 

f be sworn. 

refusing to -j make affirmation. 

L answer. 

(which he has ] 

—-.-{asswftSt J izausssr. 

L ment 


Article 68. 


= «po„f (leliver "P- 

to j 


Intentionally offering an insult ] 

f an interruption y to a court-martial whilst sitting. 
Intentionally causing ( a disturbance J 

r . r word 1 

Using a » disresDectful ] in the presence of a court-martial whilst 

r u a- f lge8tUre f sitting. 

„ . f insubordinate I 

Beln s (violent J 

Unspecified offences . 

Article 70. 


(а) An offence not punishable with death, 

and not specified in the Indian Arti¬ 
cles of War 7 to 69, both inclusive, 

(б) A neglect to obey | pother] } orders 
(c) An act . 

(< d) An omission | 


I prejudicial to good 
and military discipline. 


order 
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Article 71. 

Abetment, within the meaning of the Indian Penal Code, of an offence 
punishable under the Indian Articles of War. 

Non-military offences . 

Articles 171 and 172. 


(a) In a place beyond British Inclia 
(by When on active service in British 
India 


committing an offence against 
the Indian Penal Code, that is 
to say [enter the offence as 
described in the appropriate 
section of the Code.] 


Article 173. 


f murder. 

culpable homicide. 


\ British 

'committing 

attempting 

volun- | 

fhurt 

to commit 

tarily I 

I griev- 

/India 

abetting 

caus- 1 

1 ous 


the com- 

ing 1 

[ hurt 


l mission of 




' by dangerous 
weapons, or by 
means of poi¬ 
son, intoxicat¬ 
ing drugs, stu- 
pifying drugs, 
with intent to 
commit an of¬ 
fence, to extort 
property, to 
constrain to an 
illegal act, to 
extort confes¬ 
sion, to compel 
restoration of 
property, to 
deter public 
servant from 
his duty, or on 
[provocation, 


Second Appendix. 
A 

Free ceilings of a summary court martial held at 


on. 

of 


, the _ 


-day 


*9 


, by. 


-—— - - - > under the gjrd Indian Article 

of War for the trial of all such prisoners as he may duly have 
brought before him . 

Present. 


Commanding the.. 


Regiment . 


Attending the trial . 


against any person subject to military law. 
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__ Regiment. 

_ _1. . . . Regimen t. 

Interpreter . 

• ■ __ _ T _ : r -.;.,.■■ _ Regiment. 

The Officers assembled at the _—- -+.— -—— 

and the trial commences at-o’clock m. 

The prisoner No., _ , __;-:-- 

of the _ — --- 


is brought into Court. 


Js duly sworn as Interpreter. 
_ , the Commanding Officer, 


is duly sworn. 

All witnesses are directed to withdraw from the Court. 


B 

The charge-sheet is read, translated, and explained to the prison¬ 
er* marked-, signed by the officer holding the trial, and 

attached to the proceedings. 

Instructions. —The sanction of superior authority for the trial by summary 
court-martial should be entered, with the date and signature of the staff 
officer, at foot of the charge-sheet, when, under I. A. W. 94, such sanction 
is necessary. 


Question 1. 
to prisoner. 


Answer 1. 

Question. 

Answer* 

1 st witness. 


Religion to 
be recorded 
(Hindu, 

Mu sal man, 
Sikh). 

Sikh should 
be sworn. 


Arraignment. 

By the Commanding Officer .—How say you, 


are you guilty, or not guilty, of the- 
against you ? 


-charge preferred 


Are you guilty or not guilty of the- 


-charge ? 


Prosecution. 


is called into Court, duly 
_ and examined 


by the Commanding Officer. 








































MW [Sf/fy 



The prisoner declines to cross-examine the witness. The evi¬ 
dence is read over to the witness. The witness withdraws. 


The Prosecution is closed. 

Do you intend to call any witnesses in your defence ? 

Yes_ ■ • . ; , ■ 

Defence. 

The prisoner is called upon for his defence and states- 


Court, duly__ 
the prisoner. 


, is called into 
and examined by 


E 

The Defence is closed. 
Reply. 


Court, duly... 


__ , is called into 
and examined. 


No. 


Verdict of the Commanding Officer. 

I am of opinion on the evidence before me that the piisoner 

of the 

is not guilty of the 


charges preferred against him, and I acquit him thereof. 

The verdict is read out and the prisoner released. He is to 
return to his duty. 

Signed at__a,___this_ 


-day of_ 


-19 



Question to 
prisoner 

Answer. 


Defence. 
1 st Witness. 


Reply. 

1 st Witness. 


Question. 


Answer. 


Finding of “Not 
guilty 


39 












































The trial closes 
At—o’clock, M. 


holding the trial, 
attending the trial. 


Finding of 
“Guilty.” 


G 

Verdict of the Commanding Officer. 

I am of opinion on the evidence before me that the prisoner, 

No. _ of the _________ 

is guilty of the charges preferred against him. 


Proceedings before sentence. 

The following minutes by the officer holding the trial are read 
and explained. 

It is within my own knuwledge, from the records of the ._ , 

that the prisoner has _ ___been previously convicted by 

court-martial (see certificate annexed) ; 

that he is at present undergoing ...—--- sentence ; 

that, irrespectively of this trial, his general character has 

that his age is -------— , 

and his service is -—--—-—I 

that he is in possession of the following decorations or honorary 
rewards: —_;---- - 


Sentence. 


H 

Sentence by the Commanding Officer. 

Taking all these matters into consideration, I now sentence the 
prisoner No. -----—- 

of the -——-——- 

to be -__----- 


Signed at_ 


this_ 


...day of. 


„I9 


the. 


The trial closes 
at—o’clock M, 


holding the trial# 
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Subsdiary order by the Commanding Officer. summary 8 ° f 

ordors, see Rule 

-:-—- - -:- 47. 



i 


Remarks by the reviewing officer. 



<SL 


attending the trial. 
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Third Appendix. 

Form of proceedings of a court-martial held under the Indian 
Articles of War (to he writte?i on one side of the paper only). 

1 Proceedings of a 1 2 _ court-martial held at _ 

_on the_day of 19 , [com¬ 
posed of European officers under the provisions of the 86th Indian Article of 

War,] convened by order o f _ „ commanding _ 

____ , dated the _ day of ___ 19 . 

President ? 

Name. Regiment. 


Rank. 


Members : 


Judge advocate 
( or Superintending Officer.) 


Interpreter. 3 


At o’clock [a. m. or p. m.] the court assemble. Trial of 4 ^ 


., who is brought a 


prisoner before the court . 0 


1 The whole of the proceedings are to be written on foolscap, and in a fair 
legible hand, without erasures or abbreviations, excepting the usual ones a. m. 
and p. M. for ante-meridian and post-meridian. The pages and the questions 
and answers are to be numbered each in a consecutive series. Where there is a 
Judge-Advocate he will record the proceedings and have custody of the record ; 
in other cases the President, if a European Officer, or the Superintending 
Officer, will be charged with those duties. The proceedings are to be fastened 
together by a loop of silk or twine, and folded lengthwise. 

* 2 Here enter description of court as “ general,'’ “ district,” or otherwise. 

8 The interpreter must be present in court, closed or otherwise, during the 
whole of the proceedings. 

4 Here enter the full description of the prisoner as given in the heading to 
the charge-sheet. 

» Except when the court is closed, all proceedings must take place in the 
presence of the prisoner. 
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The Interpreter is duly 0 sworn [or affirmed]. 

The orders convening and forming the Court are read, and_ _____ 

[or copies thereof] are marked 6 7 8 » signed by the President 

[Judge Advocate, or Superintending Officer], and attached to the proceedings. 

8 appears as prosecutor, and takes his place in Court. 

y The names of the officers composing the Court are read over in the 
hearing of the prisoner, and they severally answer to their names. 

Q.- — Do you object to be tried by auy of the officers whose names you have 
heard read over ? 

A, ___ 

Variation 1. 

Challenging officers. 

A. — I object to ____ ; ♦ 

Q. — Do you object to any other officer ? 


& 


Question by 
President (or 
J ud £0 Advocate, 
or Superintend¬ 
ing Officer] to 
prisoner. 


(This question is to he repeated until all objections are ascertained.) 

A. 


Q.—What is your objection to 
A. ._.. 


The prisoner, in 
mission to call_.__ 


support of his objection to_ 


requests per¬ 


is called into Court, and questioned by the prisoner. 


Q-. 


A. _ ■ 

_____ , the officer challenged, makes the following reply and withdraws. 

The Court is closed to consider the objection. 

Decision. — The Court disallows the objection. 

The Court is re-opened, and the above decision is made known to the 
prisoner. 

_ resumes his seat in Court, and the trial is proceeded with. 

Decision. — The Court allow the objection, and_ _ retires. 

{If there is no waiting member to take the place of the officer who retires , the 
Court must adjourn.) 


6 Sikhs are to’ be sworn, and other natives, not Christians, are to be 
affirmed, in the prescribed forms. Christians can be either sworn or affirmed 
at their option. If none of the prescribed forms are appropriate, oath or 
affirmation may be made in such form as the Court ascertain to be according 
to a person’s religion or otherwise binding on his conscience. This note is 
applicable throughout the proceedings to all persons whatsoever. 

7 All annexures other than exhibits (documentary evidence) are to be, if 
possible, on half-sheets of foolscap and numbered with consecutive letters of 
the alphabet, beginning with the letter A. All exhibits are to be marked with 
consecutive Arabic numerals, beginning with the figure 1. Documents in the 
vernacular are to have translations attached to them, and are to be marked 
and signed in the same way as the original vernacular documents. 

8 Rank, names, and regiment to be entered. No person is to be appointed, 
uuless absolutely necessary, to act as prosecutor, if he is a witness for the pro¬ 
secution. If a prosecutor is a witness for the prosecution, he must give his 
evidence as the first witness. 

0 The Judge Advocate, Superintending Officer, or Interpreter, administers 
the oath or affirmation to the Court. When the Court is composed of 
European officers and there is no Judge-Advocate, the President administers 
the oath to the members, and then takes the oath himself. 
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The Court adjourn for the purpose of a fresh officer being appointed. 

Fresh officer, _-_ . , takes his place as an officer of the Court. 

(The option of challenge , as above , must be allowed the prisoner in respect of 
each fresh officer .) 


•assembly. 


On the __ day of, 

the order appointing __ 




, the Court re-assemble, and 


_to serve on the Court is read, marked 


and attached to the proceedings. 

{The above procedure in respect of challenge must now be. proceeded vnth as 
regards the fresh officer.) 

The Court, after the foregoing proceedings, is constituted as follows : — 


Rank. 


Pkesident : 
Name. 


Regiment. 


Members : 


10 The President and members are duly sworn for affirmed]. The Judge- 
Advocate [or Superintending Officer] is duly sworn. 

[All witnesses are now directed to withdraw from the Court. ] 

CHARGE-SHEET. 

The charge-sheet is laid before the Com t, read, marked , signed 

by the President [Judge-Advocate, or Superintending Officer], and attached 
to the proceedings. 

The prisoner is arraigned upon each charge in the above-mentioned charge- 
sheet. 

Q.—Are you guilty or not guilty of the [first] charge against you which 
you have heard read ? 

A. — * 11 .__. . 

[Instruction (&) % —Where there ts more than one charge , the foregoing question 
will be asked after each charge is read , the number of the charge being stated .] 

As the prisoner does not plead intelligibly [or refuses to plead, or does not 
plead “Guilty”, the Court enter a plea of “ Not guilty.” 

[Instruction (3).—A plea of " Guilty ” does not remove the necessity of 
evidence being adduced by the prosecutor sufficient to explain clearly the facts of 
the offence charged .] 


10 Where the President or a Member has been absent during any of the 
proceedings, he cannot take his place again on the Court. 

11 The answer recorded must bo “ Guilty,” or “ Not guilty,” and in no 
other word. 
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[If the prosecutor makes an address.] The prosecutor reads the following 

address, which is marked _ , signed by the President [Judge- 

Advocate, or Superintending Officer], and attached to the proceedings. 

The prosecutor proceeds to call witnesses. 

1J , being duly sworn [or affirmed], is examined by the 

prosecutor 18 . 

14 Cross-examined by prisoner. 


Re-examined by prosecutor. 


Examined by Judge-Advocate [or Superintending Officer ]. 


1 " Examined by Court. 



His evidence is read over to witness. Witness withdraws. 


Variation 2. 

The prisoner declines to cross-examine this witness. 

14 The Court, at the request of the prisoner, allow the cross-examination 
of this witness to be postponed. 

The prisoner [or the prosecutor] objects to the question just put. 

Q. [by Court).-— State your objection. 

A._ 

The prosecutor [or prisoner] in reply states —-- ■ 

The Judge-Advocate [or Superintending Officer] gives his opinion on the 
point of law involved, as follows : — 

The Court is closed to consider their decision. 

The Court is re-opened, and the decision is announced as follows : — 

12 Rank, name, and regiment, or other description, to be entered, and, in 
the case of natives, their religion in brackets. 

13 The questions all through the proceedings may be put orally by the 
prosecutor, prisoner, Judge-Advocate, or Superintending Officer, direct to the 
witnesses, and it is not necessary to record them, unless the Court think fit 
or the prosecutor or prisoner desire it. The answers may be taken down in a 
narrative form, but in the first person always as nearly as possible in the 
words used. In any case where the Court, prosecutor, prisoner, Judge-Advo¬ 
cate or Superintending Officer, considers it material, the words, including the 
vernacular, are to be recorded verbatim. Witnesses are invariably to address 
their answers to the Court. 

14 The prisoner maybe allowed to postpone his cross-examination to any 
time during the prosecution or defence, but should not be permitted to do so 
except for very urgent and sufficient reasons. 

1 * The Court can put questions at any time, but it will generally bo found 
more convenient to defer putting questions until the last 






























RULES OF PROCEDURE. 



Adjournment. 


Second witness 
for prosecution. 
Close of exami- 
nation of wit* 
nesses for prose¬ 
cution. 


Closo of prose¬ 
cution. 

Defence. 

First witness to 
character. 


The witness, on his evidence being read over to him, makes the following 
explanation [or alteration]. 

Examined by the prosecutor [prisoner, Court, Judge.-Advocate, or Superin¬ 
tending Officer] as to the above explanation [or alteration]. 

The prosecutor and prisoner respectively decline to examine the witness 
as to his explanation [or alteration], 

10 At_ . o’clock e. M. [or a. m.] the Court adjourn until—o’clock 

A. m. [or p. m.] on the _day of _ 19 _ 

17 At _ o’clock A. m. [or p. M.] on the day of __, 19 _ 

the Court, composed of the same members as before, re assemble pursuant to 
adjournment, and, the Judge-Advocate [or Superintending Officer], prosecutor, 
and prisoner being present in Court, the trial is proceeded with. 

Vahiation 3. 

Re-assembly and adjournment .—At_ o’clock a. m. [or p, m.] on 

the _ day of _ 19 _ , the Court re-assemble pursuant to Adjourn¬ 
ment, and, _ being 18 absent, report the case to the convening officer and 

adjourn until further orders [or the number of officers composing the court 
being not less than the legal minimum, the trial is proceeded with], 

[To be conducted in the name way as in the case of the first V)itness\. 

The examination of witnesses for the prosecution is closed. 

Q. {to prisoner).— Do you intend to call witnesses, other than as to character, 
in your defence ? 

A. — No. 

10 The prosecutor addresses the Court upon the evidence for the prosecu¬ 
tion as follows : *° [or hands in an address, which is read, translated 

matked _ , signed by the President (Judge-Advocate or Superinten¬ 

ding Officer), and attached to the proceedings]. 

The prosecution is closed. 

The prisoner, being placed upon his defence, calls the following witnesses 
to character : — 

___ 1; b being duly sworn [or affirmed], is examined by the prisoner. 


10 A court-martial should ordinarily sit for six hours each day ; but if 
during the day the Court, from any cause, is reduced below the legal 
minimum, or if the Judge-Advocate, Superintending Officer or prosecutor ab¬ 
sents himself from sickness or otherwise, then the Court must adjourn, if 
necessary, sine die , the cause of any such adjournment to be entered on the 
record. 

17 If the place of assembly has been changed, the change should be 
entered. 

18 If a medical certidcate is put in, it should bo read, marked with a 
letter, and attached to the proceedings. 

19 The prosecutor and also the prisoner, and the Judge-Advocate or 
Superintending Officer, should be granted a reasonable time to prepare his 
address, the Court adjourning for that purpose. 

20 The address is to be recorded on the proceedings, and then translated 
to the prisoner. The same course is to be pursued with all other oral 
addresses. 
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Cross-examined by prosecutor. 


Re-examined by prisoner. 


Examined by Court. 


His evidence is read over to witness. [See Variation 2.] Witness withdraws. 

Variation 4. 

The prosecutor declines to cross-examine this witness. 

The prisoner hands in original testimonials and copies thereof. The copies 

are compared with the originals, marked_signed by the President 

[Judge-Advocate, or Superintending Officer], and attached to the proceedings. 
The originals aro returned to the prisoner. 

Q. [to the prisoner ).—Have you anything to say in your defence ? 

A. The prisoner in his defence says : 21 [or hands in a written address, 
which is read, translated, marked , signed by the President (Judge 

Advocate, or Superintending Officer), and attached to the proceedings]. 

The defence is closed. 

[Instruction (!>).—IJ the prisoner calls witnesses who are not at to character 
only , the following is to be the procedure]. 

_* 8 , being duly sworn [or affirmed], is examined by the prisoner :— 


Cross examined by prosecutor. 


Re-examined by prisoner. 


Examined by Judge Advocate [or Superintending Officer ]. 



Closoof dofence. 


First witness 
for defence. 


21 To be taken down in English as literally as possible and in the first person, 
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Close of defence. 


Summing-up by 
Jndgo-Advocate 
[or Superintend¬ 
ing Officer]. 


Full acquittal* 


RULES OF PROCEDURE 
Examined by Court. 


His evidence is read to witness. [See Variation 2.} The witness withdraws. 
Variation 5. 

The prosecutor declines to cross-examine this witness. 

The prosecutor, by leave of the Court, calls witnesses in reply. 

First ivitness in reply . _ la , being duly sworn [or affirmed], is ex¬ 

amined by the prosecutor. 


[Instruction (5).— Examination , cross-examination and re-examination is to be 
conducted in the same manner as in the case of a witness for the prosecution ], 

2 3 The prisoner makes the following address: 21 [or hands in a written 
address, which is read, translated, marked. _ , signed by the Pre¬ 

sident (Judge Advocate, or Superintending Officer), and attaohed to the 
proceedings. ] 

The prosecutor makes the following reply : [or hands in a written reply, 
which is read, marked_, signed by the President (Judge-Ad¬ 

vocate, or Superintending Officer), and attached to the proceedings.] 

Variation 6. 

The prosecutor declines to make a reply. 

The Judge-Advocate [or Superintending Officer] reads bis summing-up, 
which is orally translated, marked _ and attached to the proceedings. 

Variation 7. 

The Court, on the representation of the Judge-Advocate [or Superintending 
Officer], dispense with a summing-up. The Court is closed to consider their 
finding. 

Variation 8. 

The Court is re-opened, and _ . the . ._ witness for the 

_is recalled, and examined by the Court on his former oath [or 

affirmation]. 

[Instruction (£). — The Court may permit the prisoner or prosecutor to cross' 
examine on the evidence now elicited}. 

His evidence is read over to the witness. [See Variation 2.} The witness 
withdraws. 

The Court is closed to consider their finding. 

Finding , 

(a) The Court find that the prisoner 4 i s not guilty of the 

charge [or charges]. 

22 A prisoner may begin his defence with an address, in addition to ending 
it with one. 
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is not guilty of the 
charge [or charges], and is guilty of the charge [or charges], 

--—---_ is guilty of the 

charge with the exception of the words [or with the exception 
that — ] 

^ -——--- - ---is not guilty of the 

desertion, but is guilty of absence without leave from the 

_> being a period of _ days. 

-—- u ^t [ or acts or said the words] as stated in the 

the charge, but was at the time insane and not responsible for his actions 
[or words]. 

Proceedings after conviction. 

The Court being reoponed, tho prisoner is again brought before it. 

_ 13 is duly sworn [or affirmed], 

Q.— What record have you to produce in proof of former convict ions against 
the prisoner ? 

A. I produce a statement certified under the hand of the officer liavihg 
custody of tho regimental [or departmental] records. 

Tho statement is read, orally translated, marked _ , signed by the 

President [Judge-Advocate, or Superintending Officer], and attached to the 
proceedings. 

Q.— Is tho prisoner tho person named in tho statement you have heard 
read ? 

A._ 

Q.—Have you compared the contents of the above statement with the 
rgimental records ? 

A. _ . 

Q.—Aro they true extracts from the regimental records, and is tho state¬ 
ment of entries in tho defaulter book a fair and true summary of those 
entries ? 

A*_ . ' 

Cross-examined by prisoner . 

[or The prisoner declines to cross-examine this witness.] 

Examined by Court . 

His evidence is read over to the witness. [Sec Variation 2.] The witness 
withdraws. ^ 

The Court is closed to consider its sentence. 

Sentence . 

The Court sentence tho prisoner _ 

(а) to suffer death by being hanged by the neck until he be dead [or to 

suffer death by being shot to death] j 

(б) to suffer transportation for the term of - years [or for life] ; 

(c) to be imprisoned, with [or withoutj hard labour, for _ years 

[months or days] ; 

(d) to be imprisoned for - months [or days]; - fiays of tho 

said imprisonment to be with solitary confinement, such solitary 
confinement not to exceed 14 days at a time, with intervals 
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Partial 

acquittal. 


Special finding. 


Special finding. 


Insanity. 


Court closed. 


Sentence. 


Death. 


Transportation 

for-years. 

^Imprisonment 

Imprisonment 
fo r--and 

solitary O on. 

nnement. 
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Dismissal. 


fchi sponsion. 

Degradation. 

Reduction. 

Loss of stand¬ 
ing. 

Whipping 

Additional 

punishments. 


Revision. 


RULES OF PROCEDURE. 

between the periods of solitary confinement of not less duration 
than such periods ; [the remainder of the said imprisonment to be 
with hard labour]; 

(e) to be dismissed from the service (this may accompany any other 
sentence) ; 

(/) to be suspended from rank, pay, and allowances for a period of 



(</) to be degraded to the_grade [or class] in his department ; 

( h ) to be placed-Steps lower in the list of his rank ; 

(i) to be reduced to the ranks ; 23 or to the rank of-; 

( j ) to suffer a corporal punishment of-lashes ; 

(k) and in addition to forfeit all advantages as to his additional pay 
and claim to pension on his discharge, in respect of past 
[and future] service ; 

(/) and in addition to forfeit all arrears of pay and allowances [or 
public money] due to him at the time of his dismissal; 

(m) and in addition to forfeit, out of the arrears of pay and allow¬ 

ances [or public money] due to him at the time of his dismissal, 
the sum of _ to make good ; 

(n) and in addition to he put under stoppages of pay, to the extent 

specified in Indian Article of War 139, until he shall have 
made good the sum of _ J 

(o) and in addition to forfeit his medal or medals (or other military 

decoration). 

Signed at ___ » this __ day of ____ > 19 

__ President. 

Judge-Advocate [or Superintending Officer]. 

Revision. 3 * 

At - on the - day of - 19—, at-o’clock 

a.m. [or pm.], the Court, composed of the same members, all being present, 
re-assemble, by order of _.__ for the purpose of recon¬ 
sidering its __ • 

The Judge-Advocate [or Superintending Officer] and Interpreter are 
present. 

Variation 9. 

The Judge-Advocate not being available, an order appointing- 

Judge-Advocate is read, marked-■-> signed and attached to the pro¬ 

ceedings. 

The Judge-Advocate is duly sworn. 

_being absent, a letter of explanation [or medical certificate] 

accounting for his absence is read, marked-, signed by the President 

[Judge Advocate, or Superintending Officer], and attached to the proceedings. 

34 A non commissioned officer may he reduced to a lower grade (if any) 
or to the ranks, ancLshould be reduced to the ranks before being sentenced to 
imprisonment or corporal punishment. 

34 On revision additional evidence may he taken if ordered by the revising 
officer. 






















RULES OF PROCEDURE. 



The Court, being composed of the legal minimum, proceeds with revision. 
[or The Court, being now below the legal minimum, reports to the convening 
officer, and adjourns sine die .] 

The order directing the re-assembling of the Court, and the letter [or 
memorandum] giving the reasons of the confirming officer for requiring 
a revision of the-, are read, marked-, signed by the Presi¬ 

dent [Judge-Advocate, or Superintending Officer], and attached to the 
proceedings. 

The Court, having attentively considered the observations of the convening 
authority, respectfully adhere to their .. 

(а) do now revoke their finding and sentence, and now find that the 

prisoner, _ , is _ . 

The Court now sentence the prisoner, _ , to __ . 

(б) do now revoke their sentence, and now sentence the prisoner, 

_ , to __ . 

Signed at __ i _ , this _ day of. _ 19 

__ President. 

J,__ Judge Advocate [or Superintending Officer] 

Recommendation to mercy . 

[Instruction (7). — A recommendation to mercy, if voted by a majority, 
should follow the signatures to the sentence, and be signed by the President 
and Judge-Advocate [or Superintending Officer], 

The Court by a majority of _ [or unanimously] recommend the 

prisoner to mercy on the ground that_ _ 

_ Judge Advocate [or Superintending Officer]. __ President* 

Confirmation . 3 5 

(a) Confirmed. [I mitigate, remit, or commute the_to _ ]. 

(b) Not confirmed. 

(c) I confirm the finding ; the sentence is not confirmed. 

(d) I confirm the finding on the _ charge only ; and I confirm 

the sentence. 

(e) I confirm the finding, with the exception _ ; and the 

sentence is also confirmed as to _ [or except to _ 

or limiting^, _ ]. 

Signed at _ this _ day of _ _19 


Commanding the_ _ District. 

Subsidiary Orders. 

(а) The prisoner is to be released from arrest [or confinement], and to return 

to his duty [as _ J. 

(б) The execution will be carried out in accordance with the instructions 

which will be communicated by the Deputy Adjutant General of the 
Command to the [General] Officer Commanding at __* 

35 A finding of “Not guilty” equally requires confirmation and is subject to 
revision. 




























RULES OF PROCEDURE. 


(c) The prisoner is to be made over, with the prescribed warrant of 

commitment, to the civil authorities for the purpose of under¬ 
going the sentence of transportation ; and his name is to be struck off 
the strength of the regiment from the date of confirmation. 

(d) The prisoner is to be struck off the strength of his regiment [or 

department] from the __ day of _ 19 [or this date], and 

is to be delivered over, with the prescribed warrant of commitment, 
to the officer in charge of the nearest jail. 

(e) The imprisonment will be carried out in military custody. 

(/) The name of the prisoner is to be struck off the returns of his regiment 
[or department] from the date on which this order is communicated 
to him [or this date], and a report of the same is to be made to the 
Deputy Adjutant General of the Command. 

(< 7 ) The suspension will take effect from this date [or from the _ 

day of _ 19 ]. 

( h) The prisoner’s name will be transferred to the bottom of the list of 
_ ,* and his rank [or class] therein will bear date the 


(i) The prisoner’s name will be transposed in the list of his rank and 
will stand next below that of _. 

(?) The punishment will be carried out in the presence of a medical officer 
[and regiment], and will be inflicted with the regulation cat 
on the bare back. 

Note to (e).—If such sentence be imprisonment with hard labour not ex¬ 
ceeding 3 months, this direction must form part of the sentence (in the case of 
a summary court-martial), or of the confirmation-minute (in the case of any 
other court-martial). 


Fourth Appendix. 

Warrant of commitment applicable to sentences of transportation by 
substituting “ transportation” “ for imprisonment with hard labour,” wffiere 
necessary 
To 

The Magistrate, 

or other officer in charge of the Jail, 
at __ 

Whereas at a-court-martial, held at _______ 

on the _ day of_, 19 _ ,(Rank and Name) 

_ . of the regiment of _‘_ ,was convicted of 

(the offence to be briefly stated here, as *• desertion ,” “(heft, ” “ receiving stolen 
goods,” “fraud,” “ disobedience of lawful commandor as the case may be ); 

And whereas the said __ court-martial, on the 

__ day of _ 19 _ /passed the following sen¬ 
tence upon the said (Name) ; that is to say :— 

(Sentence to be entered in f ull, but without signature) ; 

And whereas the said sentence has been duly confirmed (if there i sany 
mitigation of the sentence, such mitigation must be noticed thus : to the 
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and the said (Name) in herewith transmitted to you to undergo the same 

Now these are to require and authorise you to receive the said (Name) 
into your custody, and inflict upon him the said sentence of imprisonment 

with hard labour for _ , reckoned from the day on which the 

said sentence was passed. 

Given under my hand at _ t this the __ 

day of ___ » 19 ___ . 

(To be signed by the confirming officer of a regimental detachment or 
summary court-martial , or by the staff officer of the division, district t or station, 
or the commanding officer of the regiment, if the trial has been by general or 
district court-martial.) 


Fifth Appendix. 

Form of summons to a civil witness. 

To _;____ _ . 

Whereas a, _. court-martial has beer ordered to 

assemble at ... on the __ day of 

19 _ , for the trial of ___ , of the 

regiment, I do, by virtue of the authority vested in me, summon and require 

you> A - B _ to attend as a witness 

at the sitting of the said court at __ on the 

- day of __ , at ___ o’clock 

in the forenoon [and to bring with you the documents hereinafter mentioned, 

namely,. ___ __J, and so to attend from day to day until you shall be 

duly discharged ; whereof you shall fail at your peril. 

Given under my head at _ __on the _ _day of 19— 

(Signature)_ __ 

Judge Advocate (or Convening Officer). 

Note. All forms to be on foolscap size paper. 

Sixth Appendix. 

SCHKDULE OK CONVICTIONS OK PRISONER BY COURT-MARTIAL 
OR CIVIL COURT. 

Rank , name and regimental no. of prisoner __ 

Note.—A verbatim extract from the regimental books, stating'these 
convictions, must be inserted. 


Description 
of court. 

Place and date 
of trial. 

Charges of 
jwhich convicted. 

Sentence. 

Minute of 
confirmation. 

Remarks. 








Station. 
Date __ 


Commanding . 

























































INDIAN VOLUNTEERS’ ACT, 1869. 

THE INDIAN VOLUNTEERS’ ACT, 1869. 

(XX of 1889.) 

{10th September , 1869.) 

As to the provisions of this Act, see Pt. I, ch. V, ante For the State¬ 
ment of Objects and Reasons and the Proceedings in Council leading up to its 
enactment, see Gazette of India , 1869, Pt. V, p. 23, and Supplement, pp. 
1059, 1074, 1172, and 1177. S. 3, which repealed the earlier enactment on the 
subject of volunteers contained in Act XXIII of 1857, was itself repealed by 
the Repealing Act, 1870 (XIV of 1870), and has been omitted. The important 
amendments made by the Indian Volunteers Act Amendment Act, 1896 (X of 
1896), have been incorporated in the text, as usual, and the Statement of Objects 
and Reasons and Proceedings in Council connected therewith will be found in 
the Gazette of India , 1895, Pt. V, p. 49, Pt. VI, p. 234 ; 1896, Pt. V, p. 139, 
Pt. VI, pp. 85, 98, 122. 

The Act extends territorially throughout British India, except the Shan 
States and the Scheduled Districts of the Pargana of Spiti, Angul, and 
the Chittagong Hill Tracts, and it purports to apply as a personal law to 
British subjects in the feudatory states of India. But its personal application 
is pushed still further by s. 177 of the Army Act (44 & 45 Viet., c, 58), 
which provides that, “ where any force of volunteers, or of militia or 
any other force, is raised in India, any law of India may extend to the 
officers, non-commissioned officers and men belonging to such force, 
whether within or without the limits of India, and where any such 
force is serving with part of His Majesty’s regular forces, then, so far as 
the law of India has not provided for the government and discipline of 
such force, this Act and any other Act for the time being amending 
the same shall, subject to such exceptions and modifications as may be speci¬ 
fied in the general orders of the general officer commanding His Majesty’s 
forces with which such force is serving, apply to the officers, non-commissioned 
officer’s and men of such force in like manner as they apply to the officers, 
non-commissioned officers and men respectively mentioned in the two preced¬ 
ing sections of this Act” (as being subject to its provisions'*. The section of the 
Army Act here cpioted applies to what may be termed strictly Indian forces, 
i.e ., to forces raised on the responsibility of the Indian Government. 80 long 
as such Indian forces are in India, their discipline is provided for by the local 
law of India; and the section of the Act of Parliament cited removes any 
doubts as to whether that law would apply without and beyond the limits 
of India. 



Whereas many loyal subjects of Her Majesty have volunteered 
their services for the protection of life and property and the pre¬ 
servation of the peace, and have with the sanction of Government 
associated and enrolled themselves as military corps under the 
command of officers appointed for that purpose; and it is expedient 
to provide for the good order and discipline of such corps, and to 
invest their members with certain powers; It is hereby enacted as 
follows 
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Preliminary 

1. This Act may be called the India Volunteers’ Act, 1869 . 

2 . This Act shall extend to the whole of British India, and (so 
far as regards British subjects) to the dominions of Native Princes 
and States in alliance with Her Majesty. 

By ‘ 4 British subject” is evidently meant “European British subjects,” 
and the reference to “ the dominions of Native Princes and States in alliance” 
must be read as being limited to the feudatory states of India ; for the 
Indian legislature cannot bind European British subjects outside “ India,” as 
defined in the General Clauses Act 1897 (X of 1897)—see Pt. I, oh. VI, § 11 , 
ante. As to the extent and application of the Act, see § 2 of the head-note 
above. 

4 . (/) “ Magistrate ” means, within the limits of the Presidency- Definitions, 

towns, the Chief Presidency Magistrate, and, without those limits, a 
magistrate of the first class who is a Justice of the Peace: 

( 2 ) volunteers shall be deemed to be on “ actual duty — 

(a) when being trained or exercised either alone or with 
any portion of the regular forces, or 

(b) when attached to or otherwise acting as part of or with 
any regular forces, or 

( 1 c) when serving in aid of the civil power ; and 
( 3 ) “ civil district ” means a district as defined in the Code of 

Civil Procedure. 

This section was substituted for the original section by s. 2 of the Indian 
Volunteers Act Amendment Act, 1896 (X of 1896). 

Certain of the highest officials are ex officio Justices of the Peace, as are 
also Sessions Judges, District Magistrates, and Presidency Magistrates ; but 
only European British subjects, as defined in the Code of Criminal Procedure, 

1898 (Act V of 1898), are eligible for appointment as Justices. 

The intention is that only persons of British descent should be enrolled as 
volunteers: hence the limitation imported by the concluding words of sub¬ 
section ( 1 ). 




Formation and dissolution of volunteer corps. 

5. Corps of volunteers may, with the sanction of the Governor Formation of 
General of India in Council or of the Local Government, be formed °° rp8 
in any part of British India or of the said dominions. 

The reference in the preamble to “ loyal subjects ” would seem to exclude 
the enrolment of aliens as volunteers, although they may, under certain con¬ 
ditions, be enlisted in the regular forces—see Pt. I, ch. I, § 11, ante. As 
already stated, it is the practice to enrol as regular members of volunteer 
corps persons of British descent alone ; but Natives of India have in some 
few special cases been admitted as honorary members, and even as honorary 
officers. 
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Certificate of 
commanding 
officer to bo evi¬ 
dence of enrol¬ 
ment. 


Power to dis¬ 
band corps or 
remove mem¬ 
ber*. 


Application of 
Army Act 


As to the formation and administration of volunteer corps, supplementary 
instructions are to be found in the Army Regulations, India. 

6 . A certificate of enrolment in such corps, signed by the 
commanding officer thereof, shall be primd facie evidence of such 
enrolment. 

7. The Governor General of India in Council or the Local 
Government may disband any corps formed or enrolled under the 
provisions of this Act or of Act No. XXIII of 1857 , or remove 
from such corps any member thereof. 

Act XXIII of 1857 was the first Indian enactment to authorise the forma* 
tion of volunteer corps. It was repealed by s. 3 of this Act. 

Application of Army Act. 

In connection with this part of the Act see again the second paragraph 
of the head-note above. 

8 . Every member of a corps of volunteers shall, for all military 
offences of which he shall be guilty whilst on actual duty or actual 
military service, be subject to the Army Act, so far as the same is 
applicable to officers and consistent with the provisions of this Act. 

This action was substituted for the original section by 8. 3 of the amending 
Aot of 1896. 

The Army Act (44 & 45 Viet., c. 58) distinguishes between officers and 
soldiers, defining the former so as to include warrant and other officers hold¬ 
ing honorary commissions, aud the latter so as to cover warrant officers with¬ 
out honorary commissions and non-commissioned officers. So far as these 
provisions are concerned, the most important distinction consits in this, that 
an officer is amenable only to a general court-martial, and cannot be tried by 
a regimental or district court-martial. In the United Kingdom non-commis¬ 
sioned officers and men belonging to the volunteer forces are subjected to the 
Army Act—see s. 176 (8)—as soldiers, when they are in training with the 
regular forces or militia, or when they are acting with the regular forces, or 
when their corps is on actual military service. 

The meaning of the words “ actual military service” was discussed in a 
recent case— In the Goods of Hiscock (1901), 70 L. J. R., Prob., 22. Hiscock 
was a volunteer, and offered himself for service in South Africa. His offer was 
accepted on the 3rd February, 1900, and on the 19th idem he left his home 
and went to reside in barracks; but he did not receive his final orders to 
sail till the 2nd March, and he did not leave Southampton till the 10th of 
that month. The President of the Probate Division, Sir Francis Jeune, who 
had, in the capacity of Judge Advocate General, considered the question 
before and discussed it with high military authorities, held that, when 
Hiscock went into barraeks on the 19th February, he took the first step under 
his orders to proceed to the front, and that from that date he was in expedi * 
itone or on actual military service. “ Actual military service” obviously does 
not include the performance of military duties in time of peace : there must 
be operations against an enemy, and the person concerned must be in som# 
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place in which he would not otherwise have been. It would be too wido 
a test to say that a soldier is “on actual military service” as soon as he 
receives his orders to go to the front; but, as soon as he has done something 
under those orders, his actual military service may be said to have commenced. 
The question was raised in this instance in connection with the making of a 
nuncupative will while “in actual service,” as contemplated by s 11 of the 
Wills Act, 1837 (1 Viet , c. 26) ; but the rule laid down seems worthy of a 
more extended application. 

Courts-martial. 

9 . General courts-martial shall be convened and appointed by 
the commanding officer of the corps, with the sanction of the 
Lobal f Government, for the trial of military offences of which any 
member of such corps shall he guilty whilst on actual duty. 

No sentence of such court-martial shall be put into execution 
until after a report of the whole proceedings shall have been made 
to, and the sentence shall have been confirmed by, the Local Govern¬ 
ment. 

The Local Government may commute any such sentence for a 
less punishment, or pardon the offender. 

10 . General courts-martial shall consist of not less than nine 
members of the corps, and every member of the corps, whether an 
officer or not, shall be competent to sit and act as a member of such 
court-martial. 

11 . Regimental courts-martial may be convened by the com¬ 
manding officer of the corps, and shall consist of not less than three 
members of the corps. 

The application of this section is limited to cases in which volunteers are 
not on actual duty or actual military service—see s. 8 and the notes thereto. 

12 . The proceedings of courts-martial convened under this 
Act shall be conducted according to the laws and customs applicable 
to courts-martial held under the said Army Act, except so far as the 
same are inconsistent with the provisions of this Act. 

The words “Army Act” were substituted for the original words “Articles 
of War” by s. 4 of the amending Act of 1896. 

Withdrawal frovi corps . 

13 . Any person enrolled as a member of a corps of volunteers, 
whether he shall have been elected or commissioned as an officer in 
such corps or not, may, except whilst on actual duty or actual military 
service, quit the corps upon giving to the officer commanding tne 
corps seven days previous notice in w r riting of his intention so to do, 


General court*- 
martial. 


Composition. 


Regimental 
courts-martini. 


Procedure. 


Power to qul 
corps. 


imsrff 



INDIAN VOLUNTEERS* ACT, 1869 . 


or without such notice, if the commanding officer of the corps shall 
consider it reasonable and allow him so to do. 


Commissions 
to cease ou 
retirement or 
dismissal. 


mm ' • ' 


The words “or actual military service’* were inserted by s. 5 of the 
amending Act of 1896. As to their meaning, see the notes to s. 8 above. As 
to the seven days’ notice here prescribed, see Ft. I, ch. VI, § 6 , ante. 

14. Every commission to any member of a corps of volunteers 
appointing him an officer in such corps shall cease upon his retire¬ 
ment or dismissal from the corps. 

As to the issue of commissions to officers of volnnteers, see Ft. I, ch. I, 
§ 10, ante. The section covers cases of removal from a corps.under s; 7 above. 


Delivery of lg. Every member of a corps of volunteers who shall have 
ting corps. received any arms, amunition, accoutrements or uniform belonging 
to Government, or which shall have been furnished from the public 
stores or at the public expense, shall, upon his quttting such corps, or 
upon his dismissal therefrom, or whenever he shall be required so to do 
by the commanding officer of the corps, or whenever the corps shall be 
disbanded, deliver up to the commanding officer, or such person as he 
shall appoint to receive the same, all such arms, ammunition, accoutre¬ 
ments and uniform in good order and condition, reasonable wear 
thereof only excepted ; and, in default thereof, he shall pay such sum 
of money as shall be adjudged by a regimental court-martial, to be 
assembled for that purpose by the commanding officer of the corps. 
A copy of such adjudication, signed by the president of the court- 
martial, shall be sent to the principal court of original civil jurisdic- 
: tion in the district in which the adjudication shall have been given, 
and shall be executed by such court as if it were a decree for money 
under the Code of Civil Procedure. 

Any snms of money recovered under this section may properly be credited 
to the funds of the volunteer corps concerned. They do not stand on the 
same footing as fines and penalties, as to which see the notes to s. 18 below. 

Local limits of service . 


16. No member of a corps or battalion of volunteers, other than 
naval volunteers, shall be bound, without his consent, to serve or 
proceed on duty beyond the limits of the civil district In which he 
was enrolled, or, where a corps or battalion consists of volunteers 
enrolled in more civil districts than one, beyond the limits of the 
territory comprised in those districts; and no member of a corps of 
naval volunteers shall be bound, without his consent, to serve or 
proceed on duty beyond the limits of the port to which the corps 
belongs, such port being construed to include the city or town after 
which the corps is named, and its suburbs, and the navigable rivers, 
channels and fairways leading thereto : 


* 
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Provided that the Local Government or the Commissioner of the 
division or other authority to whom power in this behalf may be 
delegated by the Local Government, may exempt from service any 
particular corps or portion of a corps, or any individual member 
or members of a corps by name. Such exemption may be whole or 
partial, in respect either of time, or of area, or of both, as the em¬ 
powered authority may see fit to prescribe. 

This section was substituted for the original section by s. 6 of the amend¬ 
ing Act of 1896, but 8. 9 of that Act provides that “nothing in the new section 
16 substituted by section 6 of this Act, or in the new section 27 added by 
section 7 of this Act, shall apply to any volunteer who was enrolled before 
the commencement of this Act, unless he consent.* in writing to be bound by 
such new section 16, instead of by the section for which it is substituted, or by 
such new section 27, as the case may be.” The amending Act came into force 
on the 13th March, 1896, and volunteers enrolled before then and not consen¬ 
ting in the manner prescribed are, therefore, still bound only by the original 
section, which runs as follows : — 

“16. No member of a corps of volunteers shall be bound, without his 
consent, to serve or proceed on duty beyond the limits within which he shall 
have voluntarily engaged to serve or proceed on duty in accordance with the 
terms upon which the corps to which he belongs shall have been constituted; 
and, in case no such limits shall have been fixed, he shall not be liable to serve 
or proceed on duty beyond four miles from the place at which he was 
enrolled.” 

Rules. 

17. The commanding officer of every corps of volunteers may 
frame such general rules as he may think fit for regulating the times 
at which, and the manner in which, the duties of the corps and the 
several members or detachments thereof shall be discharged. Such 
rules, when sanctioned by the Local Government, shall be binding 
on the corps and on the several members thereof. 

Penalties . 

18. If any member of a corps of a volunteers, being warned for 
actual duty other than drill or parade, shall, without reasonable 
excuse, neglect to attend such duty, he shall be liable, upon conviction 
by a general court-martial, to a fine not exceeding one hundred rupees, 
or to simple dismissal from the corps as unworthy to belong to it. 

What in any case constitutes a “ reasonable excuse” must be decided by 
the court-martial concerned with reference to the particular circumstances ; 
for, as has been well said, it would be unreasonable to expect an exact defi¬ 
nition of the word “ reasonable.” Would a volunteer, for example, be 
justified in refusing to turn out with his corps to put down a riot because his 
employer had forbidden him, on pain of dismissal, to leave his work ? Probab* 
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ly not; since the volunteer, and the employer by allowing him to be one 
must be presumed to have had in contemplation the obligations whioh were' 
thereby being incurred, and any subsequent refusal to fulfil those obligations 
m time of need could scarcely be justified by mere unwillingness on the part 
of either. It is, indeed, laid down in the Army Regulations, India, that no 
“apprentice” should be enrolled without the consent of his master. The ex¬ 
pression “ without reasonable excuse” has the effect of a special exception or 
proviso, and the burden of proof would, therefore, seem to bo upon the 
accused. See s. 105 of the Indian Evidence Act, 1872 (I of 1872), poet; but 
see, too, the note to art. 18 of the Indian Articles of War (Act V of 1869), 
ante, both in this connection and as to the meaning of “ neglect ” or 
“negligence”. 

S. 12 above, by placing volunteer courts-martial on the same footing as 
courts-martial convened under the Army Act, has brought them within the 
category of courts of justice. S. 27 of the Government of India Act, 1853 
(16 & 17 Viet., c. 95), which no Act of the Indian legislature can-see s. 22 
of the Indian Councils Act, 1861 (24 & 25 Viet., c. 67)-affect, provided that 
all fines and penalties incurred by the sentence of any court of justice in 
British India should, as part of the publio revenues, be hold by the Company 
in trust for the Crown. By virtue of ss. 89 and 41 of the Government of 
India Act, 1858 (21 A 22 Viet., c. 106), all such fines and penalties now vest 
in His Majesty for the purposes of the government of India, and the expendi¬ 
ture of their proceeds is, as is that of other revenues, subject to the control of 
the Secretary of State, The custom, however, has been to credit fines imposed 
by courts-martial and recovered under this Act to the funds of the volunteer 
corps concerned, and the continuance of this practice has been agreed to by 
the Government of India. 

19. If any member of such corps shall, without reasonable 
excuse, neglect to attend drill or parade at such times as may be ap¬ 
pointed for that purpose, or shall be guilty of any neglect of duty 
or other military offence which in the judgment of the commanding 
officer of the corps will be sufficiently punished by a small fine, he 
shall be liable to pay such fine, not exceeding fifty rupees, as a 
regimental court-martial shall impose. 

As to “ reasonable excuse” and “ neglect,” see the notes to s. 18 above. 

20. If any member of such corps shall neglect or refuse to pay 
any fine to which he shall be sentenced by any court-martial, within 
such time as shall be fixed by the commanding officer of the corps, 
he may be dismissed by the said commanding officer from the said 
corps; and every such dismissal shall be recorded and reported to 
the Local Government. 

As to “ neglect,” see again the notes to s. 18 above. 

21* Whoever assaults or resists, or abets, within the meaning of 
the Indian Penal Code, any person in assaulting or resisting, any 
member of such corps in the discharge of his duty, shall be punishable) 
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_ before a magistrate, with fine not exceeding two hun¬ 
dred rupees, or with imprisonment for any term not exceeding six 
months, or with both. 

See as. 351 and 107 of the Indian Penal Code (Aot XLV of. 1800), ante. 
The imprisonment inflicted may be either simple or rigorous, at the discretion 
of the convicting magistrate—see s. 3 (26) of the General Clauses Act, 189 j 
(X of 1897), and Pt. I, ch. VI, § 5, ante. 

22. In default of payment of any fine imposed by a court-martial 
under this Act, a copy of the sentence of the court-martial imposing 
the fine, signed by the president of such court, may be sent to a 
magistrate in the Presidency-town or the district in which the fine 
shall have been imposed, who shall thereupon cause the fine to be 
recovered as if he had himself imposed it. 

Fines imposed under section 21 may be recovered in the manner 
provided by the law for the time being in force for the recovery of 
fines imposed by criminal courts. 

The last twenty-two words were substituted for the original words by the 
Repealing and Amending Act, 1891 (XII of 1891). As to the recovery of 
fines, see Pt. I, ch. VI, § 5, ante . 
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23. Any member of a corps of volunteers, whenever he may “ft 

be in discharge of his duty as a member of the corps and tvhereso- certaln e ** ea - 
ever he may then be, may disarm any person, not being in Htr 
Majesty’s , military or naval service or a police-officer, found between 
sunset and sunrise in anv public street, thoroughfare or other public 
place, armed with a sword, spear, gun or other warlike instrument, 
without a pass or license for that purpose from the Commissioner 
of Police or other officer authorized by Government to grant the 
same; and may also disarm any person found armed at any time 
contrary to law or to any order of Government in any public street, 
thoroughfare or other public place; and may also apprehend and 
deliver over to a police-officer any person so found armed in order 
that he may be dealt with according to law; and the weapon so 
seized shall be forfeited to Government, or otherwise dealt with 
according to law or to the orders of Government. 


24. Any member of such corps, whenever he is on duty, may Power* in con- 
J necttonwithdi*. 

prevent any disturbance of the public peace, and disperse any turbances ^aod 

persons whom he may find assembled together, to the number of state. 

five or more, without reasonable cause between sunset and sunrise 

in any public street, thoroughfare or other public place in which 

such member of the said corps may be in the discharge of his 
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duty ; and may also apprehend any person reasonably suspected of 
having committed, or being about to commit, any offence against 
the State, or of having abetted within the meaning of the Indian Penal 
Code, or being about to abet, any other person in the commission 
of such offence, and deliver him over to some police-officer. 

As to the powers and duties of volunteers in connection with the suppres¬ 
sion of disturbances, see Pt. I, ch II, ante, and ss. 127 — 132 of the Code of 
Criminal Procedure, 1898 (Act V of 1898), post. As to 11 reasonable cause,” see 
the notes to s. 18 above. 

Miscellaneous. 



Exemption 25. Every mounted officer and every mounted orderly of a 

corps of volunteers, and every member of such corps, while he 
belongs to a troop of cavalry in such corps, shall be at liberty to 
keep one horse without being liable to pay in respect thereof any 
municipal or other tax imposed upon horses. 

Suits for things 26. No suit or other proceeding shall be commenced or prose- 

ttnceof n Act. irsn cuted against any person for anything done in pursuance of this Act 
without giving to such person a month’s previous notice in writing 
of the intended proceeding and of the cause thereof, nor after 
tender of sufficient amends, nor after the expiration of three months 
from the accrual of the cause of suit or other proceeding. 

So much of this section as relates to the limitation of suits was repealed 
by the Indian Limitation Act, 1871 (IX of 1871). That Act has been repealed 
and replaced by the Indian Limitation Act, 1877 (XV of 1877), the second 
schedule to which now fixes ninety days as the period within which a suit 
must be brought for compensation for the doing, or omitting to do, an act 
alleged to be in pursuance of any enactment for the time being in force. See, 
too, in this connection, Pt. I, ch. I, § 13 (10), ante , s. 424 of the Code of Civil 
Procedure (Act XIV of 1882), post , and ss. 132 and 197 of the Code of Criminal 
Procedure, 1898 (Act V of 1898), post. 

The words and figures “ or the said Act No. XXIII of 1857,” occurring 
after the word “ Act,” were repealed by the Repealing Act, 1874 (XVI of 
1874), and have been omitted. The Act of 1857 was repealed by s. 3 of this 
Act, 

Supplemental . 


calling out 27. (/) In case of actual or apprehended emergency (the 

actimi military occasion being first declared by the Governor General in Council 

service. 

and notified in the Gazette of India) the Governor General in 
Council may call out any corps or any portion of any corps of 
volunteers for actual military service. 

( 2 ) All members of any corps or portion of a corps so called out 
shall be bound, unless incapacitated by infirmity for military service, 
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to assemble as the Governor General in Council may direct, and to 
proceed according to orders within the limits hereinbefore specified ; 
and, from the time of their corps or portion thereof being so called 
out, shall be deemed to be on actual military service : 

Provided that the Local Government or the Commissioner of 
the division, or other authority to whom power in this behalf may be 
delegated by the Local Government, may exempt from service any 
particular corps or portion of a corps, or any individual member or 
members of a corps by name. Such exemption may be whole or 
partial, in respect either of time, or of area, or of both, as the 
empowered authority may see fit to prescribe. 

(j) After a corps or portion of a corps of volunteers has been 
called out for actual military service, the corps or portion of a corps 
shall be deemed to be released from actual military service only after 
a notification in the Gazette of India declaring the occasion to have 
passed, and not sooner or otherwise : 

Provided that the Governor General in Council may at any time 
discharge any such corps or portion of a corps from actual military 
service. 

( 4 ) Before a corps or portion of a corps of volunteers is released 
from actual military service, provision shall be made by the Govern¬ 
ment for the return of the volunteers present therewith to their 
homes. 


This section was added by s. 7 of the amending Act of 1896, but—see s. 9 
of that Act, reproduced in the notes to 8. 16 above—its provisions do not 
apply to a volunteer enrolled before the 13th March, 1896, unless he has 
consented in writing to be bound thereby. 

28 . (0 The Governor General in Council may make rules for— 

(a) the making of payments to, and the provision of transport 

and supplies for, volunteers called out on actual military 
service; and 

(b) the grant of pay, pensions, gratuities, allowances and 

rewards to them. 

( 2 ) The Governor General in Council may apply such rules or 
any part of them to any volunteers who may have been called out by 
any magistrate or other authority in aid of the civil power : and 
may in such case direct, any enactment notwithstanding, by whom 
the cost of the payments to be made and supplies to be provided 
under the rules shall be borne. 


This section was added by s. 7 of the amending Act of 1896, and the 
following are the rules in force under it—see Gazette of India , 1903, Pt. 
I, p. 1033 :— 
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<SL 


Pay und allowances of 
volunteer in Government 
service. 


“\. When a corps or any portion of a corps of volunteers is called out for 
actual military service, therfe shall be issued to the 
ounces on calling out commanding officer a sum of tliirty-two rupees for 
the provision of necessaries for each volunteer 
assembling with it; and that sum shall bo applied by the commanding officer, 
who shall, within one month of its receipt, account for it, and hand over any 
unexpended balance, to the volunteer. 

“2. Every volunteer, who is not also a Government servant, shall, while 
engaged on actual military service, be entitled to 
vofun teer n ot^ i i7 * G uTern - the Indian pay and allowances for the time being 

meut service. admissible in the like circumstances to a person of 

corresponding rank in the British regular forces. 

“3. Every volunteer, who is also a Government 
servant, shall, while engaged on actual military 

service, be entitled,— 

(a) if at the time of being called out he was on duty or on leave on full 
pay, to the same pay and allowances as if he had remained on duty 
or on leave, or to the Indian pay and allowances for the time being 
admissible to a person of corresponding rank in the British regular 
forces, whichever are greater ; 

( b ) if at the time of being called out he was on leave on less than full 

pay, to the same pay and allowances as if he had remained on leave, 
together with the Indian pay and allowances for the time being 
admissible to a person of corresponding rank in the British regular 
forces : 

and for all purposes of counting service he shall be deemed to have 
remained on duty or on leave, as the case may be. 

“4. Every volunteer shall, while engaged on actual military service, be 
entitled to the rations for the time being admissible 
to a person of corresponding rank in the British 


Rations. 


regular forces. 


Allowance on release from 
actual military service. 


Wound and family pen 
slons. 


“5. Every volunteer shall, when released from 
actual military service, be entitled to a special 
additional allowance of sixteen rupees. 

6 . Where a volunteer engaged on actual military service is wounded in 
action or otherwise injured in the performance of 
military duty, or where a volunteer so engaged is 
killed in action, or dies of wounds or injuries so received or disease so 
contracted, he or any member of his family, as the case may be, shall be 
entitled to the pension, gratuity or compassionate allowance admissible in the 
like circumstances to a person of corresponding rank in the British regular 
forces under the Royal Warrant for the time being in force : 

Provided that any volunteer officer who is wounded or injured to such an 
extent as to be rendered perm a .joiioly incapable of resuming employment 
similar to that on which he was engaged at the time of being called out for 
actual military service, shall, at his option, be entitled to receive for life, 
in lieu of the pension or gratuity admissible under this rule, half-pay at the 
rate admissible to an officer of corresponding rank in the British regula r 
forces under the Royal Warrant for the time being in force. 
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“7. Every volunteer called out for, and proceeding on, actual military 

Notice to be given by service shall, if he is also a Government servant, 

volunteer in Government 

service. give notice of the fact to his immediate superior. 

“8. Where a volunteer who is also a Government servant, or any member 
Saving of higher pension, of the family of .such a volunteer deceased, is 
volu,^or S in Jl ()«‘vernmont entitled, by any other rules or regulations applicable 
8ervlce * to the case, to any pension, gratuity or compassionate 

allowance higher than that admissible under these rules, such higher pension, 
gratuity or compassionate allowance shall be payable in lieu of that admissible 
under these rules.” 


29. Where a corps consists of volunteers enrolled in territories 
subject to more Local Governments than one, the Governor General 
in Council may, by notification in the Gazette of India, declare what 
Local Government shall, for all or any of the purposes of this Act, 
be deemed to be the Local Government with respect to the corps. 


This section was added by s. 7 of the amending Act of 1896. For an 
example of a notification under it, see Oazelte of India, 1902, Pt. I, p. 24. 


Extract from 

THE PENSIONS ACT, 1871. 

(XXIII of 1871.) 

[8th August, 1871,] 

As to military pensions, soe Pt. I, oh. I, §§ 13 (9) (30) and 14 (2\ ante. S. 2 of 
the Pensions and Yeomanry Pay Act, 1884 (47 & 48 Viet,, c. 55), leaves it to the 
Sovereign, as Head of the Array, to make orders relating to the award, 
payment, and commutation of the pensions of soldiers, ami it is well establish¬ 
ed that there is no right to a military pension enforceable at law. 

S. 4 of this Act debars a civil court from taking cognizance of any suit 
(whether the Government is a party to it or not) which relates to any public 
pension, without a certificate from the revenue-authorities, and s. 5 prescribes 
a remedy, through those authorities, for any claimant to such a pension. 
S. 6 enables a revenue officer, when applied to for redress, to refer the 
parties concerned to the civil court for tho determination of their respective 
interests in a pension, which, however, the executive remains at perfect 
liberty to allow or to withhold, as it thinks fit. Finally, ss. 11 and 12 
protect pensions from seizure, attachment or sequestration by civil process, 
and declaro assignments of, and charges on, pensions to be null and void. 

4. Except as hereinafter provided, no civil court shall entertain 
any suit relating to any pension or grant of money or land-revenue 
conferred or made by the British or any former Government, 
whatever may have been the consideration for any such pension or 
grant, and whatever may have been the nature of the payment, claim 
or right for which such pension or grant may have been substituted. 
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The expression “ grant of money or land revenue ” is defined by s. 3 so 
as to include “anything payable on the part of the Government in respect of 
any right, privilege, perquisite, or office” 5 but these words are not wide 
enough to cover a grant of the proprietorship of the soil, or any claim involving 
the right of a proprietor in the soil —Ravji Narayan Mandlik v. Dadaji 
Bapurji Desai (1875), I. L. R. 1 Bom. 523. 

5. Any person having a claim relating to any such pension or 
grant may prefer such claim to the Collector of the district or 
Deputy Commissioner or other officer authorized in this behalf by 
the Local Government, and such Collector, Deputy Commissioner 
or other officer shall dispose of such claim in accordance with such 
rules as the Chief Revenue Authority may, subject to the general 
control of the Local Government, from time to time prescribe in 
this behalf. 

6 . A civil court, otherwise competent to try the same, shall 
take cognizance of any such claim upon receiving a certificate from 
such Collector, Deputy Commissioner or other officer authorized in 
that behalf that the case may be so tried, but shall not make any 
order or decree in any suit whatever by which the liability of 
Government to pay any such pension or grant as aforesaid is affected 
directly or indirectly. 

8 . All pensions or grants by Government of money or land- 
revenue shall be paid by the Collector or the Deputy Commissioner 
or other authorized officer, subject to such rules as may, from time 
to time, be prescribed by the Chief Controlling Revenue-authority. 

S. 14 empowers the Chief Controlling Revenue-authority—usually the 
Board of Revenue or Financial Commissioner—to make rules as to the 
payment of pensions, certificates of identity, and so forth. 

11 . No pension granted or continued by Government on political 
considerations, or on account of past services or present infirmities, 
or as a compassionate allowance, and no money due or to become 
due on account of any such pension or allowance, shall be liable to 
seizure, attachment or sequestration by process of any court in 
British India, at the instance of a creditor, for any demand against 
the pensioner, or in satisfaction of a decree or order of any such 
court. 

(7/. the provisions of clause ( g ) of the first proviso to s. 266 of the Code of 
Civil Procedure (Act XIV of 1882), post. An order appointing a receiver of 
the pension of a retired officer of the Indian Army was held to be bad—see 
Lucas v. Harris (1886), L. R., 18 Q. B. D. (C. A.), 127. 

12. All assignments, agreements, orders, sales and securities of 
every kind made by the person entitled to any pension, pay or 
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allowance mentioned in section 11 , in respect of any money not 
payable at or before the making thereof, on account of any such 
pension, pay or allowance, or for giving or assigning any future 
interest therein, are null and void. 


See, too, s. 141 of the Array Act (44 & 45 Viet,, c. 58), and s. 6 (g) of the 
Transfer of Property Act, 1882 (IV of 1882), both referred to in Pt. I, ch. I, 
§ 13$), ante. Apart from statutory enactment, the assigning or charging a 
pension is void at law as being opposed to public policy. 


13. Whoever proves to the satisfaction of the Local Government 
that any pension is fraudulently or unduly received by the person 
enjoying the benefit thereof, shall be entitled to a reward equivalent 
to the amount of such pension for the period of six months. 


THE INDIAN EVIDENCE ACT, 1872. 

(I of 1872 ). 

[1st September, 1S72*] 

Subject to the provisions of ss. 117 and 117 A of the Indian Articles of 
War (Act V of 1869), ante , this Act governs the proceedings of courts-martial 
held under those Articles. A summary of its contents will be found in Pt. 
I, ch. IV, ante , and it is not proposed here to add much in the way of annotation 
or commentary. Should points of difficulty be raised in practice, it will be 
necessary to consult such well known authorities as Ameer Aliand Woodroffo 
or Field. 

The repealing clause—s. 2—and the schedule of repeals have been omitted 
as being as spent and of no particular interest in themselves. For the rest, 
so much of the Act as is unrepealed has been reproduced, all amendments 
made by later legislation having been incorporated in the text. 

Wherkas it is expedient to consolidate, define and amend the 
Law of Evidence ; It is hereby enacted as follows :— 

PART I. 

Relevancy of facts. 

Chapter I. 

Preliminary . 

1 . This Act may be called the Indian Evidence Act, 1872 . It 
extends to the whole of British India, and applies to all judicial pro¬ 
ceedings in or before any Court, including Courts Martial, but not 
to affidavits presented to any Court or Officer, nor to proceedings 
before an arbitrator; and it shall come into force on the first day of 
September, 1872 . 
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3. In this Act the following words and expressions are used in 
the following senses, unless a contrary intention appears from the 
context:— 

“ Court ” includes all Judges and Magistrates and all persons, 
except arbitrators, legally authorized to take evidence. 

‘‘Fact” means and includes— 

( 1 ) any thing, state of things, or relation of things, capable of 

being perceived by the senses ; 

( 2 ) any mental condition of which any person is conscious. 

Illustrations. 

7 ? .0 jitfJ'S : 7i' ■ 77.V 

(a) That there are certain objects arranged in a certain order in a certain 
place, is a fact. 

( b ) That a man heard or saw something, is a fact. 

(c) That a man said certain words, is a fact. 

(d) That a man holds a certain opinion, has a certain intention, acts in 
good faith, or fraudulently, or uses a particular word in a particular sense, 
or is or was at a specified time conscious of a particular sensation, is a fact. 

(e) That a man has a certain reputation, is a fact. 

One fact is said to be relevant to another when the one is con¬ 
nected with the other in any of the ways referred to in the provisions 
of this Act relating to the relevancy of facts. 

The expression “ facts in issue'' means and includes — 

any fact from which, either by itself or in connection with other 
facts, the existence, non-existence, nature or extent of any right, 
liability or disability, asserted or denied in any suit or proceeding, 
necessarily follows. 

Explanation . — Whenever, under the provisions of the law for 
the time being in force relating to Civil Procedure, any Court 
records an issue of fact, the fact tb be asserted or denied in the 
answer to such issue is a fact in issue. 



Illustrations . 


A is accused of the murder of B. 

At his trial the following facts may be in issue 

that a caused B’s death ; that A intended to cause B’s death ; 
that A had received grave and sudden provocation from B ; 
that A, at the time of doing the act which caused B’s death, was, by 
reason of unsoundness of mind, incapable of knowing its nature. 

“ Document ” means any matter expressed or described upon 
any substance by means of letters, figures or marks, or by more than 
one of those means, intended to be used, or which may be used, for 
the purpose of recording that matter. 
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Illustrations, 

A writing is a document: 

Words printed, lithographed or photographed are documents : 

A map or plan is a document : 

An inscription on a metal plato or stone is a document: 

A caricature is a document. 

“ Evidence ” means and includes— 

( 1 ) all statements which the Court permits or requires to be 

made before it by witnesses, in relation to matters of 
fact under inquiry : 

such statements are called oral evidence ; 

( 2 ) all documents produced for the inspection of the Court; 

such documents are called documentary evidence. 

A fact is said to be proved when, after considering the matters 
before it, the Court either believes it to exist, or considers its exist¬ 
ence so probable that a prudent man ought, under the circumstances 
of the particular case, to act upon the supposition that it exists. 

A fact is said to be disproved when, after considering the matters 
before it, the Court either believes that it does not exist, or considers 
its non-existence so probable that a prudent man ought, under the 
circumstances of the particular case, to act upon the supposition that 
it does not exist. 

A fact is said not to be proved when it is neither proved nor 
disproved. 

4 . Whenever it.is provided by this Act that the Court may 
presume a fact, it may either regard such fact as proved, unless and 
until it is disproved, or may call for proof it. 

Whenever it is directed by this Act that the Court shall presume 
a fact, it shall regard such fact as proved unless and until it is 
disproved. 

When one fact is declared by this Act to be conclusive proof of 
another, the Court shall, on proof of the one fact, regard the other as 
proved and shall not allow evidence to be given for the purpose of 
disproving it. 

Chapter II. 

Of the Relevancy of Facts . 

5. Evidence may be given in any suit or proceeding of the ex¬ 
istence or non-existence of every fact in issue and of such other facts 
as are hereinafter declared to be relevant, and of no others. 

Explanation .—This section shall not enable any person to give 
evidence of a fact which he is disentitled to prove by any provision 
of the law for the time being in force relating to Civil Procedure. 
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Relevancy of 
facts forming 
part of same 
transaction 


(a) A is tried for the murder of B by boating him with a club with the 
intention of causing his death. 

At A’s trial thedoliowing faots are in issue :— 

A’s beating B with the club ; 

A’s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(b) A suitor does not bring with him, and have in readiness for production 
at the first hearing of the case, a bond on which he relies. This section does 
not enable him to produce the bond or prove its contents at a subsequent stage 
of the proceedings, otherwise than in accordance with the conditions pres¬ 
cribed by the Code of Civil Procedure. 

6 . Facts which, though not in issue, are so connected with a 
fact in issue as to form part of the same transaction, are relevant, 
whether they occurred at the same time and place or at different 
times and places. 


Illustrations. 


(a) A is accused of the murder of B by beating him. Whatever was said 
or done by A or B or the by-standers at the beating, or so shortly before or 
after it as to form part of the transaction, is a relevant fact. 

(b) A is accused of waging war against the Queen by taking part in an 
armed insurrection in which property is destroyed, troops are attacked, and 
gaols are broken open. The occurrence of these facts is relevant, as forming 
part of the general transaction, though A may not have been present at all 
of them. 

(c) A sues B for a libel contained in a letter forming part of a correspon¬ 
dence. Letters between the parties relating to the subject out of which 
the libel arose, and forming part of the correspondence in which it is contained, 
are relevant facts, though they do not contain the libel itself. 

(d) The question is, whether certain goods ordered from B were delivered 
to A. The goods were delivered to several intermediate persons successively. 
Each delivery is a relevant fact. 


Facts which 
arc the occasion 
oaiisc or effect 
of facts in issue. 


7. Facts which are the occasion, cause or effect, immediate or 
otherwise, of relevant facts or facts in issue, or which constitute the 
state of things under which they happened, or which afforded an 
opportunity for their occurrence or transaction, are relevant. 


Illustrations. 

(a) The question is whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair with money 
in his possession, and that he showed it or mentioned the fact that he had 
it to third persons are relevant. 

(b) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place where 
the murder was committed, are relevant facts. 

(c) The question is whether A poisoned B. 
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.before the symptoms ascribed to poison, and habits 

of B, known to A, which afforded an opportunity for the administration of 
poison, are relevant facts. 



8. Any fact is relevant which shows or constitutes a motive or 
preparation for any fact in issue or relevant fact. 

The conduct of any party, or of any agent to any party, to any 
suit or proceeding, in reference to such suit or proceeding, or in 
reference to any fact in issue therein or relevant thereto, and the 
conduct of any person an offence against whom is the subject of any 
proceeding, is relevant, if such conduct influences or is influenced by 
any fact in issue or relevant fact, and whether it was previous or 
subsequent thereto. 


Motive, pre¬ 
paration and 
pro vious or 
subsequent 
conduct. 


Explatiation /.—The word “ conduct” in this section does not 
include statements, unless those statements accompany and explain 
acts other than statements ; but this explanation is not to affect the 
relevancy of statements under any other section of this Act. 


Explanation 2 ,—When the conduct of any person is relevant, 
any statement made to him or in his presence and hearing, which 
affects such conduct, is relevant. 


Illustrations, 


(а) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered 0 , and 
that B had tried to extort money from A by threatening to make his know- 
ledge public, are relevant. 

( б ) A sues B upon a bond for the payment of money. B deuios the making 

of the bond. , 

The fact that, at the time when the bond was alleged to be made, B 
required money for a particular purpose, is relevant. 

(c) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that 
which was administered to B, is relevant. 

(d) The question is, whether a certain document is the will of A. 

The facts that not long before the date of the alleged will A made inquiry 
into matters to which the provisions of the alleged will relate ; that he con¬ 
sulted vakils in reference to making the will ; and that he caused drafts of 
other wills to be prepared, of which he did not approve, are relevant. 

(e) A is accused of a crime. 

The fact9 that, either before, or at the time of, or after, the alleged crime, 
A provided evidence which would tend to give to the facts of the case an 
appearance favourable to himself, or that he destroyed or concealed evidence, 
or prevented the presence or procured the absence of persons who might have 
been witnesses, or suborned persons to give false evidence respecting it, are 
relevant. 

(/) The question is, whether A robbed B. 
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The facts that, after B was robbed, C said in A’s presence—* the police 
are coming to look for the man who robbed B,’ and that immediately 
afterwards A ran away, are relevant. 

(g) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said to C in A’s 
presence and hearing—* I advise you not to trust A, for he owes B 10,000 
rupees,’ and that A went away without making any answot, are relevant facts. 

( h) The question is, whether A committed a crime. 

The fact that A absconded after receiving a letter warning him that 
enquiry was being made for the criminal, and the contents of the letter, are 
relevant. 

(i) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he absconded, 
or was in possession of property or the proceeds of property acquired by the 
crime, or attempted to conceal things which were or might have been used in 
committing it, are relevant. 

(j) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint 
relating to the crime, the circumstances under which, and the terms in which, 
the complaint was made, are relevant. 

The fact that, without making a complaint, she said that she had been 
ravished is not relevant as conduct under this section, though it may be 
relevant— 

as a dying declaration under section 32, clause (1), or 
as corroborative evidence under section 157. 

(k) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complaint relating 
to the offence, the circumstances under which, and the terms in which, the 
complaint was made, are relevant. 

The fact that he said he had been robbed without making any complaint, 
is not relevant, as conduct under this section, though it may be relevant— 
as a dying declaration under section 32, clause (1), or 
as corroborative evidence under section 157. 

9. Facts necessary to explain or introduce a fact in issue or 
relevant fact, or which support or rebut an inference suggested by 
a fact in issue or relevant fact, or which establish the identity of any 
thing or person whose identity is relevant, or fix the time or place at 
which any fact in issue or relevant fact happened, or which show the 
relation of parties by whom any such fact was transacted, are relevant 
in so far as they are necessary for that purpose. 

Illustrations . 

(a) The question is, whether a given document is the will of A. 

The state of A’s property and of his family at the date of the alleged will 
may be relevant facts. 

(b) A sues B for a libel imputing disgraceful conduct to A ; B affirms that 
the matter alleged to bo libellous is true. 
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The position aird relations of the parties at the time when the libel was 
published may be relevant facts as introductory to the facts in issue. 

The particulars of a dispute between A and B about a matter unconnected 
with the alleged libel are irrelevant, though the fact that there was a dispute 
may be relevant if it affected the relations between A and BW, 

(c) A is accused of a crime. 

The fact that, soon after the commission of the crime, A abscounded from 
his house, is relevant under section 8, as conduct subsequent to and affected 
by facts in issue. 

The fact that, at the time when he left home, he had sudden and urgent 
business at the place to which he went, is relevant, as tending to explain the 
fact that he left home suddenly. 

The details of the business on which he left are not relevant, except in so 
far as they are necessary to show that the business was sudden and urgent. 

(d) A sues B for inducing C to break a contract of service made by him 
with A. C, on leaving A’s service, says to A—‘ I am leaving you because B 
has made me a better offer.’ This statement is a relevant fact as explanatory 
of C’s conduct, which is relevant as a fact in issue. 

(e) A, accused of theft, is seen to give the stolen properly to B, who is seen 
to give it to A’s wife. B says, as ho delivers it—‘ A says you are to hide this.’ 
B’s statement is relevant as explanatory of a fact which is part of the 
transaction. 

(/) A is tried for a riot and is proved to have marched at the head of a 
mob. The cries of the mob are relevant as explanatory of the nature of the 
transaction. 

10. Where there is reasonable ground to believe that two ur 
more persons have conspired together to commit an offence or an 
actionable wrong, anything said, done or written by any one of such 
persons in reference to their common intention, after the time when 
such intention was first entertained by any one of them, is a relevant 
fact as against each of the persons believed to be so conspiring, as 
well for the purpose of proving the existence of the conspiracy as 
for the purpose of showing that any such person was a party to it. 

Illustration. 

Reasonable ground exists for believing that A has joined in a conspiracy 
to wage war against th6 Queen. 

The facts that B procured arms in Europe for the purpose of the conspiracy, 

C collected money in Calcutta for a like object, D persuaded persons to join 
the conspiracy in Bombay, E published writings advocating the object in view 
at Agra, and F transmitted from Delhi to G at Cabul the money which C 
had collected at Calcutta, and the contents of a letter written by H giving an 
account of the conspiracy, are each relevant, both to prove the existence of 
the conspiracy, and to prove A’s complicity in it, although he may have been 
ignorant of all of them, and although the persons by whom they were done 
were strangers to him, and although they may have taken place before he 
joined the conspiiacy or after he left it. 
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"When facte not 
othorwiso rele¬ 
vant become re¬ 
levant. 


Facta relevant 
when allowing 
extent of dama¬ 
ges. 


Facta relevant 
when right or 
custom is in 
question. 


Facta show¬ 
ing oxistence of 
state of mind, 
or of body or 
bodily feeling. 


11 . Facts not otherwise relevant are relevant— 

(1) if they are inconsistent with any fact in issue or relevant fact; 

(2) if by themselves or in connection with other facts they make 

the existence or non-existence of any fact in issue or 
relevant fact highly probale or improbable. 

Illustration*. 

(a) The question is whether A committed a crime at Calcutta on a certain 
day. 

The fact that, on that day, A was at Lahore is relevant. 

The fact that, near the time when the crime was committed, A was at a 
distance from the place where it was committed, which would render it highly 
improbable, though not impossible, that he committed it, is relevant. 

(b) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed 
either by A, B, 0 or I). Every fact which shows that the crime could have 
been committed by no one else, and that it was not committed by either B, 
C or D, is relevant. 

12. In suits in which damages are claimed, any fact which will 
enable the Court to determine the amount of damages which ought 
to be awarded, is relevant. 

13 . Where the question is as to the existence of any right or 
custom, the following facts are relevant 

(d) any transaction by which the right or custom in question 
was created, claimed, modified, recognized, asserted or 
denied, or which was inconsistent with its existence : 

(b) particular instances in which the right or custom was 
claimed, recognized or exercised, or in which its exercise 
was disputed, asserted or departed from. 

Illustration . 

The question is whether A has a right to a fishery. A deed conferring the 
fishery on A’s ancestors, a mortgage of the fishery by A’s father, a subsequent 
grant of the fishery by A’s father, irreconcilable with the mortgage, particular 
instances in which A’s father exercised the right or in which the exercise of the 
right was stopped by A’s neighbours, are relevant facts. 

14 . Facts showing the existence of any state of mind, such as 
intention, knowledge, good faith, negligence, rashness, ill-will or 
good-will towards any particular person, or showing the existence of 

any state of body or bodily feeling, are relevant, when the existence 

of any such state of mind or body or bodily feeling is in issue or 
relevant. 

Explanation /.—A fact relevant as showing the existence of a 
relevant state of mind must show that the state of mind exists, not 
generally, but in reference to the particular matter in question, 
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Explanation 2 .—But where, upon the trial of a person accused 
of an offence the previous commission by the accused of an offence 
is relevant within the meaning of this section, the previous conviction 
of such person shall also be a relevant fact. 


Illustrations. 


(a) A is accused of receiving stolen goods, knowing them to be stolen. 
It is proved that he was in possession of a particular stolen article. 

The fact that, at the same time, he was in possession of many other stolon 
articles is relevant, as tending to show that he knew each and all of the 
articles of which he was in possession to be stolen. 

(b) A is accused of fraudulently delivering to another person a 
counterfeit coin which, at the time when he delivered it, he knew to be coun¬ 
terfeit. 

The fact that, at the time of its delivery, A was possessed of a number 
of other pieces of counterfeit coin is relevant. 

The fact that A had been previously convicted of delivering to another 
person as genuine a counterfeit coin knowing it to be counterfeit is relevant. 

(e) A sues B for damage done by a dog of B’s, which B knew to be 
ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that they 
had made complaints to B, are relevant. 

(d) The question is, whether A, the acceptor of a bill of exchange, knew 
that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same maimer before 
they could have been transmitted to him by tho payee, if the payee had been 
a real person, is relevant as showing that A knew that the payee was a ficti¬ 
tious person. 

(e) A is accused of defaming B by publishing an imputation intended to 
harm the reputation of B. 

Tho fact of previous publications by A respecting B showing ill-will on the 
part of A towards B, is relevant, as proving A’s intention to harm B’s reputa¬ 
tion by the particular publication in question. 

The facts that there was no previous quarrel between A and B, and that 
A repeated the matter complained of as he heard it, are relevant, as showing 
that A did not intend to harm the reputation of B. 

(f) A is sued by B for fraudulently representing to B that C was solvent, 
whereby B, being induced to trust C, who was insolvent, suffered loss. 

The fact that, at the time when A represented C to be solvent, C was sup¬ 
posed to be solvent by his neighbours and by persons dealing with him, is 
relevant, as showing that A mado the representation in good faith. 

{£) A is sued by B for the price 0 / work done by B, upon a house of which 
A is owner, by the order of C, a contractor. 

A’s defence is that B’s contract was with C. 

The fact that A paid C for the work in question is relevant, as proving 
that A did, in good faith, make over to C the management of the work in 
question, so that C was in a position to contract with B on C’s own account, 
and not as agent for A 
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(h) A is accused of the dishonest misappropriation of property which he 
had found, and the question is whether, when he appropriated it, he believed 
in good faith that the real owner could not be found. 

The fact that public notice of the loss of the property had been given in 
the place where A was, is relevant, as showing that A did not in good faith 
believe that the real owner of the property could not be found. 

'I he fact that A knew, or had reason to believe, that the notice was given 
fraudulently by C, who had heard of the loss of the property and wished to 
set up a false claim to it, is relevant, as showing that the fact that A knew 
of the notice did not disprove A’s good faith. 

( l ) A is charged with shooting at B with intent to kill him. In order 
to show A’s intent, the fact of A’s having previously shat at B may be proved. 

(j) A is charged with sending threatening letters to B. Threatening 
letters previously sent by A to B may be proved, as showing the intention of 
the letters. 

(k) The question is whether A has been guilty of cruelty towards B. his 
wife. 

Expressions of their feeling towards each other shortly before or after the 
alleged cruelty are relevant facts. 

(0 The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant 
facts. 

(m) The question is, what was the state of A’s health at the time an 
assurance on his life was effected. 

Statements made by A as to the state of his health at or near the time in 
question arc relevant facts. 

(a) A sues B for negligence in providing him with a carriage for hire 
not reasonably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the defect of 
that particular carriage is relevant. 

The fact that B was habitually negligent about the carnages which tie let 
to hire is irrelevant. 

(0) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A on other occasions shot at B is relevant as showing his . 
intention to shoot B. 

The fact that A was in the habit of shooting at people with intent to 
murder them is irrelevant. 

{p) A is tried for the crime. 

The fact that he said something indicating an intention to commit that 
particular crime is relevant. 

I he fact that he said something indicating a general disposition to commit 
crimes of that class is irrelevant. 

Note . 



Ihe Explanations were substituted for the original Explanations, and Illus- 
tration {b) for the original Illustration (b), by s. 1 of the Indian Evidence Act 
(1872) Amendment Act, 1891 (III of 1891). 

on question 15* When there is a question whether an act was accidental or 

whether act was ■ . , 

accidental or intentional, or done with a particular knowledge or intention, the 
intentional, f ® ’ 

tact that such act formed part of a series of similar occurrences, 
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in each of which the person doing the act was concerned, is 
relevant. 

Illustrations. 


(a) A is accused of burning down his house in order to obtain money for 
which it is insured. 

The facts that A lived in several houses successively, each of which he 
insured, in each of which a fire occurred, and after each of which fires A recei¬ 
ved payment from a different insurance office, are relevant, as tending to show 
that the fires were not accidental. 

( b ) A is employed to receive money from the debtors of B. It is A’s duty 
to make eutries in a book showing the amounts received by him. He makes 
an entry showing that on a particular occasion he received less than he really 
did receive. 

The question is, whether this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, and 
that the false entry is in each case in favour of A, are relevant. 

(c) A is accused of fraudulently delivering to B a counterfeit rupee. 

The question is, whether the delivery of the rupee was accidental. 

The facts that, soon before or soon after the delivery to B, A delivered 
counterfeit rupees to C, D and E are relevant, as showing that the delivery to 
to B was not accidental. 

16 . When there is a question whether a particular act was done, 
the existence of any course of business, according to which it natur¬ 
ally would have been done, is a relevant fact. 


Illustrations. 

(а) The question is, whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put in 
a certain place to be carried to the post, and that that particular letter was 
put in that place, are relevant. 

(б) The question is, whether a particular letter reached A. The facts 
that it was posted in due course, and was not returned through the Dead 
Letter Office, are relevant. 

Note. 

The words “ or done with a particular knowledge or intention ” wore 
insorted by s. 2 of the amending Act III of 1891. 


A dmissions, 

17 . An admission is a statement, oral or documentary, which 
suggests any reference as to any fact in issue or relevant fact, and 
which is made by any of the persons, and under the circumstances, 
hereinafter mentioned. 

18 . Statements made by a party to the proceeding, or by an 
agent to any such party, whom the Court regards, under the 
circumstances of the case, as expressly or impliedly authorized by 
him to make them, are admissions. 
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Statements made by parties to suits, suing or sued in a represen¬ 
tative character, are not admissions, unless they were made while 
the party making them held that character. 

Statements made by— 

fi) persons who have any proprietary or pecuniary interest in 
the subject-matter of the proceeding, and who make the 
statement in their character of persons so interested, or 

( 2 ) persons from whom the parties to the suit have derived their 
interest in the subject-matter of the suit, 

are admissions, if they are made during the continuance of the 
interest of the persons making the statements. 

19. Statements made by persons whose position or liability it is 
necessary to prove as against any party to the suit, are admissions, 
if such statements would be relevant as against such persons in 
relation to such position or liability in a suit brought by or against 
them, and if they are made whilst the person making them 
occupies such position or is subject to such liability. 

Illustration. 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from C to B. 

A statement by C that he owed B rent is an admission, and is a relevant 
fact as against A, if A denies that C did owe rent to B. 

20. Statements made by persons to whom a party to the suit 
has expressly referred for information in reference to a matter in 
dispute are admissions. 

Illustration. 

The question is, whether a horse sold by A to B is sound. 

A says to B—* Go and ask C ; C knows all about it.’ C’s statement is an 
admission. 

21. Admissions are relevant and may be proved as against the 
person who makes them, or his representative in interest; but they 
cannot be proved by or on behalf of the person who makes them or 
by his representative in interest, except in the following cases :— 

( 1 ) An admission may be proved by or on behalf of the person 

making it, when it is of such a nature that, if the person 
making it were dead, it would be relevant as between 
third persons under section 32 . 

( 2 ) An admission may be proved by or on behalf of the person 

making it, when it consists of a statement of the existence 
of any state of mind or body, relevant or in issue, made 
at or about the time when such state of mind or body 
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exited, and is accompanied by conduct rendering its 
falsehood improbable. 

( 3 ) An admission may be proved by or on behalf of the person 
making it, if it is relevant otherwise than as an admission. 
^lustrations. 

(a) The question between A and B ‘is, whether a certain deed is or is not 
forged. A affirms that it is genuine, B that it is forged. 

A may prove a statement by B that the deea »JJ genuine, and B may prove 
a statement by A that the deed is forged ; but A cumot prove a statement 
by himself that the deed is genuine, nor can B prove a statement by himself 
that the deed is forged. 

(b) A, the Captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper course 

A produces a book kept by him in the ordinary course of his business, 
showing observations alleged to have been taken by him from day to day, 
and indicating that the ship was not taken out of her proper course. A may 
prove these statements, because they would be admissible botween third 
parties, if he were dead, under section 32, clause (2). 

(c) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore on that day, 
and bearing the Lahore post-mark of that day. 

The statement in the date of the letter is admissible, because, if A were 
dead, it would be admissible under section 32, clause (2). 

( d ) A is accused of receiving stolen goods, knowing them to be stolen. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements, though they are admissions, because they 
are explanatory of conduct influenced by facts in issue. 

(e) A is accused of fraudulently having in his possession counterfeit coin 
which he knew to be counterfeit. 

He offers to prove that he asked a skilful person to examine the coin, as he 
doubted whether it was counterfeit or not, and that that person did examine 
it and told him it was genuine. 

A may prove these facts for the reasons stated in the last preceding 
illustration . 

22. Oral admissions as to the contents of a document are not 
relevant, unless and until the party proposing to prove them shows 
that he is entitled to give secondary evidence of the contents of sucli 
document under the rules hereinafter contained, or unless the genu¬ 
ineness of a document produced is in question. 

23. In civil cases no admission is relevant, if it is made either 
upon an exprees condition that evidence of it is not to be given, or 
under circumstances from which the Court can infer that the parties 
agreed together that evidence of it should not be given. 

Explanation. Nothing in this section shall be taken to exempt 
any barrister, pleader, attorney or vakil from giving evidence of any 
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matter of which he may be compelled to give evidence under 
section 126 . 

24. A confession made by an accused person is irrelevant in a 
criminal proceeding, if the making of the confession appears to the 
Court to have been caused by any inducement, threat or promise 
having reference to the charge gainst the accused person, proceed¬ 
ing from a person in authority, and sufficient, in the opinion of the 
Court, to give the accused person grounds which would appear to 
him reasonable foj supposing that by making it he would gain any 
advantage or avoid any evil of a temporal nature in reference to the 
proceedings against him. 

25. No confession made to a police-officer shall be proved as 
against a person accused of any offence. 

26. No confession made by any person whilst he is in the 
custody of a police-officer, unless it be made in the immediate pre¬ 
sence of a Magistrate, shall be proved as against such person. 

Explanation —In this section “Magistrate” does not include the 
head of a village discharging magisterial functions in the Presidency 
of Fort St. George or in Burma or elsewhere, unless such headman 
is a Magistrate exercising the powers of a Magistrate under the Code 
of Criminal Procedure, 1882 . 

This explanation was added by s. 3 of the amending Act III of 1891. 
The reference to the Code of 1882 should now be read as referring to the Code 
of Criminal Procedure, 1898 (Act V of 1898). 

27 Provided that, when any fact is deposed to as discovered in 
consequence of information received from a person accused of any 
offence in the custody of a police-officer, so much of such informa¬ 
tion, whether it amounts to a confession or not, as relates distinctly 
to the fact thereby discovered, may be proved. 

28. If such a confession as is referred to in section 24 is made 
after the impression caused by any such inducement threat or prom¬ 
ise has in the opinion of the Court been fully removed, it is relevant. 

29. If such a confession is otherwise relevant, it does not 
become irrelevant merely because it was made under a promise of 
secrecy, or in consequence of a deception practised on the accused 
person for the purpose of obtaining it, or when he was drunk, or 
because it was made in answer to questions which he need not have 
answered, whatever may have been the form of those questions, or 
because he was not warned that he was not bound to make such 
confession and that evidence of it might be given against him. 
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more person than one are being tried jointly for the 
same offence and a confession made by one of such person affecting 
himself and some other of such person is proved, the Court may 
take into consideration such confession as against such other person 
as well as against the person who makes such confession. 

Explanation.—' 1 Offence,” as used in this section, includes the 
abetment of, or attempt to commit, the offence. 

Illustrations. 

(a) A and B are jointly tried for the murder of C. It is proved that A 

sa id _“B and I murdered C.” The Court may consider the effect of this 

confession as against B. 

(, b) A is on his trial for the murder of C. There is evidence to show that 
C was murdered by A and B, and that B said— “ A and I murdered C.” 

This statement may not be taken into consideration by the Court against 
A, as B is not being jointly tried. 

Note. 

The Explanation was added by s. 4 of the amending Act III of 1891. 

31. Admissions are not conclusive proof of the matters admit¬ 
ted, but they may operate, as estoppels under the provisions herein¬ 
after contained. 

Statement by persons who cannot be called as witnesses. 

32. Statements, written or verbal, -st. relevant facts made by a 
person who is dead, or who cannot be found, or who has become 
incapable of giving evidence, or whose attendance cannot be pro¬ 
cured without an amount of delay or expense which under the cirtu- 
mstances of the case appears to the Court unreasonable, are them¬ 
selves relevant facts in the following cases 

(i) When the statement is made by a person as to the cause of 
his death, or as to any of the circumstances of the transaction which 
resulted in his death, comes into question. 

Such statements are relevant whether the person who made them 
was or was not, at the time when they were made, under expecta¬ 
tion of death, and whatever may be the nature of the proceeding in 
which the cause of his death comes into question. 

(2> When the statement was made by such person in the ordinary 
course of business, and in particular when it consists of any entry 
or memorandum made by him in books kept in the ordinary course 
of business, or in the discharge of professional duty; or of an 
acknowledgment written or signed by him of the receipt of money, 
goods, securities or property of any kind ; or a document used in 
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commerce written or signed by him ; or of the date of a letter or 
other document usually dated, written or signed by him. 

( 3 ) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it would expose 
him or would have exposed him to a criminal prosecution or to a 
suit for damages. 

( 4 ) When the statement gives the opinion of any such person 
as to the existence of any public right or custom or matter of public 
or general interest, of the existence of which, if it existed, he would 
have been likely to be aware, and when such statement was made 
before any controversy as to such right, custom or matter had arisen. 

( 5 ) When the statement relates to the existence of any relation¬ 
ship by blood, marriage or adoption between persons as to whose 
relationship by blood, marriage or adoption the person making the 
statement had special means of knowledge, and when the statement 
was made before the question in dispute was raised. 

( 6 ) When the statement relates to the existence of any relation¬ 
ship by blood, marriage or adoption between persons deceased, and 
is made in any will or deed relating to the affairs of the family to 
which any such deceased person belonged, or in any family pedigiee 
or upon any tombstone, family portrait or other thing on which 
such statements are usually made, and when such statement was 
made before the question in dispute was raised 

( 7 ) When the statement is contained in any deed, will or other 
document which relates to any such transaction as is mentioned in 
section 13 , clause (a). 

( 8 ) When the statement was made bv a number of persons, and 
expressed feelings or impressions on their part relevant to the matter 
in question. 



Illustrations. 

(а) The question is, whether A was murdered by B ; or 

A dies of injuries received iu a transaction in the course of which she was 
ravished. The question is, whether she was ravished by B ; or 

The question is, whether A was killed by B under such circumstances that 
a suit w’ould lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring 
respectively to the murder, the rape and the actionable wrong under consi¬ 
deration are relevant facts. 

(б) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon, regularly kept in the course 
of business, stating that, on a given day, he attended A’s mother and deliver¬ 
ed her of a son, is a relevant fact. 

(c) The question is, whether A was in Calcutta on a given day# 
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A statement in the diary of a deceased solicitor, regularly kept in the 
course of business, that, on a given day, the solicitor attended A at a place 
mentioned, in Calcutta, for the purpose of conferring with him upon specified 
business, is a relevant fact. 

(d) The question is, whether a ship sailed from Bombay harbour on a 
given day. 

A letter written by a deceased member of a merchant’s firm, by which she 
was chartered, to their correspondents in London to whom the cargo was 
consigned, stating that the ship sailed on a given day from Bombay harbour, 
is a relevant fact. 

(e) The question is, whether rent was paid to A for certain land. 

A letter from A’s deceased agent to A saying that he had received the 
rent on A’s account and held it at A’s orders, is a relevant fact. 

(/) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such 
circumstances that the celebration would be a crime, is relevant. 

(y) The question is, whether A, a person who cannot be found, wrote a 
letter on a certan day. The fact that a letter written by him is dated on that 
day is relevant. 

(h) The question is, what was the cause of the wreck of a ship. 

A protest made by the Captain, whose attendance cannot be procured, is 
a relevant fact. 

(*) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road was 
public, is a relevant fact. 

(j) The question is, what was the price of grain on a certain day in a 
particular market. A statement of the price, made by a deceased banya 
in the ordinary course of his business, is a relevant fact. 

{k) The question is, whether A, who is dead, was the father of B. 

A statement by A that B was his son, is a relevant fact. 

(l) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the birth of A 
on a given day, is a relevant fact. 

(m) The question is, whether, and when, A and B were married. 

An entry in a memorandum-book by C, the deceased father of B, of his 
daughter’s marriage with A on a given date, is a relevant fact. 

(?i) A sues B for a libel expressed in a painted caricature exposed in a 
shop window. The question is as to the similarity of the caricature and its 
libellous character. The remarks of a crowd of spectators on these points 
may be proved. 

Note. 

“ The words “ b y Mood, marriage or adoption “ were inserted in three 
places in clauses (5) and (6) by s. of the Indian Evidence Act Amendment 
Act, 1872 (XVIII of 1872). 

33 Evidence given by a witness in a judicial proceeding, or before 
any person authorized by law to take it, is relevant for the purpose of 
proving, in a subsequent judicial proceeding, or in a later stage of the 
same judicial proceeding, the truth of the facts which it states, when the 
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witness is dead or cannot be found, or is incapable of giving 
evidence, or is kept out of the way by the adverse party, or if his 
presence cannot be obtained without an amount of delay or expense 
which, under the circumstances of the case, the Court considers 
unreasonable: 

Provided— 

that the proceeding was hetween the same parties or their repre¬ 
sentatives in interest; 

that the adverse party in the first proceeding had the right and 
opportunity to cross-examine ; 

that the questions in issue were substantially the same in the first 
as in the second proceeding. 

Explanation .—A criminal trial or inquiry shall be deemed to 
be a proceeding between the prosecutor and the accused within the 
meaning of this section. 

Statements made under special circumstances. 

34. Entries in books of account, regularly kept in the course 
of business, are relevant whenever they refer to a matter into which 
the Court has to inquire, but such statements shall not alone be 
sufficient evidence to charge any person with liability. 

Illustration. 

A sues B for Rs. 1,000, and shows entries in his account books showing B 
to be indebted to him to this amount. The entries are relevant, but are not 
sufficient, without other evidence, to prove the debt. 

Note. 

As to the admissibility in evidence of certified copies of entries in bankers’ 
books additional provision is made by the Bankers’ Books Evidence Act, 1891 
(XVIII of 1891). See too, in this connection, s. 198 of the Indian Companies 
Act, 1882 (VI of 1882), and s. 62 of the Code of Civil Procedure, (Act XIV 
of 1882). 

Relevancy of 35 . An entry in any public or other official book, register or 

ontry in pub- 

lie record, made record, stating a fact in issue or relevant fact, and made by a public 

in performance 7 

of duty. servant in the discharge of his official duty, or by any other person 
in performance of a duty specially enjoined by the law of the country 
in which such book, register or record is kept, is itself a relevant 
fact. 

Relevancy of 36. Statements of facts in issue or relevant facts, made in pub- 

statements in 

maps, charts lished maps or charts generally offered for public sale, or in maps or 

and plans. ' 

plans made under the authority of Government, as to matters usually 
represented or stated in such maps, charts or plans, are themselves 
relevant facts. 
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37. When the Court has to form an opinion as to the existence 
of any fact of a public nature, any statement of it, made in a recital 
contained in any Act of Parliament, or in any Act of the Governor 
General of India in Council, or of the Governors in Council of 
Madras or Bombay, or of the Lieutenant-Governor in Council of 
Bengal or in a notification of the Government appearing in the 
Gazette of India, or in the Gazette of any Local Government, or in 
any printed paper purporting to be the London Gazette or the 
Government Gazette of any colony or possession of the Queen, is a 
relevant fact. 

This section applies also to any Act of the Lieutenant-Governor 
in Council of the North-Western Provinces and Oudh, the Punjab 
or Burma. 

This paragraph was added by s. 2 of the Indian Evidence Act, 1999 (V of 
1899). The North-Western Provinces and Oudh are now known as the United 
Provinces of Agra and Oudh—see the United Provinces (Designation) Act, 
1902 (VII of 1902.) 

38. When the Court has to form an opinion as to a law of any 
country, any statement of such law contained in a book purporting 
to be printed or published under the authority of the Government 
of such country and to contain any such law, and any report of a 
ruling of the Courts of such country contained in a book purporting 
to be a report of such rulings, is relevant. 

How much of a statement is to be proved. 

39. When any statement of which evidence is given forms part 
of a longer statement, or of a conversation or part of an isolated 
document, or is contained in a document which forms part of a book, 
or of a connected series of letters or papers evidence shall be given 
of so much as the Court considers necessary in that particular case 
to the full understanding of the nature and effect of the statement, 
and of the circumstances under which it was made. 

Judgments 0 / courts of justice when relevant • 

40. The existence of any judgment, order or decree which by 
law prevents any Court from taking cognizance of a suit or holding 
a trial, is a relevant fact when the question is whether such Court 
ought to take cognizance of such suit or to hold such trial. 

41. A final judgment, order or decree of a competent Court, 
in the exercise of probate, matrimonial, admiralty or insolvency 
jurisdiction, which confers upon or takes away from any person any 
legal character, or which declares any person to be entitled to any such 
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character, or to be entitled to any specific thing, not as against any 
specified person but absolutely, is relevant when the existence of 
any such legal character, or the title of any such person to any such 
thing, is relevant. 

Such judgment, order or decree is conclusive proof— 
that any legal character which it confers accrued at the time when 
such judgment, order or decree came into operation ; 

that any legal character, to which it declares any such person to 
be entitled, accrued to that person at the time when such judgment, 
order or decree declares it to have accrued to that person; 

that any legal character which it takes away from any such person, 
ceased at the time from which such judgment, order or decree decla¬ 
red that it had ceased or should cease ; 

and that anything to which it declares any person to be so entitled 
was the property of that person at the time from which such judg¬ 
ment, order or decree declares that it had been or should be his 
property. 

The words “ order or decree,” wherever they occur, were inserted by s. 3 
of the Indian Evidence Act Amendment Act, 1872 (XVIII of 1872). 
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Illustration. 


A sues B for trespass on his land. B alleges the existence of a public right 
of way over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by A against 
C for a trespass on the same land, in which C alleged the existence of the 
same right of way is relevant, but it is not conclusive proof that the right of 
way exists. 

Judgments, 43, Judgments, orders or decrees, other than those mentioned 

etc., other than J . . c u 

those mention- j n sections 40 , 4 i and 42 , are irrelevant, unless the existence or such 

ed in sections . . . , , 

40 to 42, when judgment order or decree is a fact in issue, or is relevant under 

relevant. J & ’ 

some other provision of this Act. 


Illustrations . 

(a) A and B separately sue C for a libel which reflects upon each of them. 
C in each case says that the matter alleged to be libellous is true, and the 
circumstances are such that it is probably true in each case, or in neither. 

A obtains a decree against C for damages on the ground that C failed to 
make out his justification. The fact is irrelevant as between B and C. 

(b) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 
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C is prosecuted for bigamy in marrying B during A s lifetime. 

C says that she never was A’s wife. 

The judgment against B is irrelevant as against C. 

(c) A prosecutes B for stealing a cow from him. B is convicted. 

A afterwards sues C for the cow, which B had sold to him before his con¬ 
viction. As between A and C, the judgment against B is irrelevant. 

(d) A has obtained a decree for the possession of land against B. C, B’s 
son, murders A in consequence. 

The existence of the judgment is relevant, as showing motive for a crime. 

(e) A is charged with theft and with having been previously convicted of 

theft. The previous conviction is relevant as a fact in issue. 

(/*) A is tried for the murder of B. The fact that B prosecuted A for 
libel and that A was convicted and sentenced is relevant under section 8 as 
showing the motive for the fact in issue. 

Note. 

The last two Illustrations were added by s. 5 of the amending Act 
III of 1891. 

44. Any party to a suit or other proceeding may show that any 
judgment, order or decree which is relevant under section 40 , 41 01 s 
42, and which has been proved by the adverse party, was obtained by 
fraud or collusion. 

Opinions of third persons, when relevant. 

45. When the Court has to form an opinion upon a point <* 
foreign law, or of science or art, or as to identity of handwriting o' 
finger impressions, the opinions upon that point of persons specially 
skilled in such foreign law, science or art, or in questions as to 
identity of handwriting or finger impressions are relevant facts. 

Such persons are called experts, 

Illustrations. 

(a) The question is, whether the death of A was caused by poison. 

The opinions of experts as to the symptoms produced by the poison by 
which A is supposed to have died, are relevant. 

(b) The question is, whether A, at the time of doing a certain act; was, 
by reason of unsoundness of mind, incapable of knowing the nature of thp act, 
or that he was doing what was either wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms ext 1 *”ted 
by A commonly show unsoundness of mind, and whether such unsov^dncss 
of mind usually renders persons incapable of knowing the nature of th e acts 
which they do, or of knowing that what they do is either wrong or contrary 
to law, are relevant. 

(c) The question is, whether a certain document was written by A* An¬ 
other document is produced which is proved or admitted to have been written 
by A. 

The opinions of experts on the question whether the two documc ts were 
written by the same person or by different persons, are relevant. 

45 
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Note. 


The words “ or in questions as to identity of handwriting” were inserted 
by the amending Act XVIII of 1872, and the words “ or finger impressions,” 
in two places, by the amending Act V of 1899. A thumb impression would, 
no doubt, be held to be a “finger impression.” 

ing a °iipon b o?i! 46. Facts, not otherwise relevant, are relevant if they support or 
perts. ° £ e3c ‘ are inconsistent with the opinions of experts, when such opinions 
are relevant. 

Illustrations. 

(а) Tho question is, whether A was poisoned by a certain poison. 

The fact that other persons, who were poisoned by that poison, exhibited 
certain symptoms which experts affirm or deny to be the symptoms of that 
poison, is relevant. 

(б) The question is, whether an obstruction to a harbour is caused by a 
certain sea-wall. 

The fact that other harbours similarly situated in other respects, but where 
Miere were no such sea-walls, began to be obstructed at about the same time, 
is relevant. 

Opinion as to 47 , When the Court has to form an opinion as to the person by 

handwriting * , . 

when relevant, \vhom any document was written or signed, the opinion of any 
person acquainted with the handwriting of the person by whom it is 
supposed to be written or signed that it was or was not written or 
bigned by that person, is a relevant fact. 

Explanation .—A person is said to be acquainted with the hand¬ 
writing of another person when he has seen that person write, or 
W ien he has received documents purporting to be written by that 
person in answer to documents written by himself or under his 
authority and addressed to that person, or when, in the ordinary 
course of business, documents purporting to be written by that 
person have been habitually submitted to him. 

Illustration. 

The question is, whether a given letter is in the handwriting of A, a mer¬ 
chant in London. 

31 is a merchant in Calcutta, who has written letters addressed to A and 
received letters purporting to be written by him. C is B’s clerk, whose duty 

it was to examine and file B’s correspondence. I) is B s broker, to whom B 

habitually submitted the letters purporting to be written by A for the pur¬ 
pose o? advising with him thereon. 

Th<) opinions of B, C and D on the question whether tho letter is in the 
handwriting of A are relevant, though neither B, C nor I) ever saw A write. 

Opinion as to 48 When the Court has to form an opinion as to the existence 
right e o n r°cnstom! of an y general custom or right, the opinions, as to the existence of 

when relevant. suc ij c gtom or r jght, of persons who would be likely to know of its 

existence, if it existed, are relevant. 
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Explanation —The expression “ general custom or right ” in¬ 
cludes customs or rights common to any considerable class of 
persons. 

Illustration. 

The right of the villagers of a particular village to use the water of a parti¬ 
cular well is a general right within the meaning of this section. 

49. When the Court has to form an opinion as to— 

the usages and tenets of any body of men or family, 

the constitution and government of any religious or charitable 
foundation, or 

the meaning of words or terms used in particular districts or by 
particular classes of people, 

the opinions of persons having special means of knowledge 
thereon, are relevant facts. 

50. When the Court has to form an opinion as to the relation¬ 
ship of one person to another, the opinion, expressed by conduct, ) 
as to the existence of such relationship, of any person who, as a 
member of the family or otherwise, has special means of knowledge 
on the subject, is a relevant fact : 

Provided that such opinion shall not be sufficient to prove a 
marriage in proceedings under the Indian Divorce Act, or in prose¬ 
cutions under section 494, 495, 497 or 498 of the Indian Penal 1 
Code. 

Illustrations. 

(a) The question is, whether A and B were married. 

The fact that they were usually received and treated by their friends* as 
husband and wife, is relevant. 

{h) The question is, whether A was the legitimate son of B. The |act 
that A was always treated as such by members of the family, is relevant, j 

51. Whenever the opinion of any living person is relevant,/ the 
grounds on which such opinion is based are also relevant. 

An expert may give an account of experiments performed by him foi the 
purpose of forming his opinion. ♦ 

Character when relevant. 

52- In civil cases the fact that the character of any person con¬ 
cerned is such as to render probable or improbable any conduct 
imputed to him is irrelevant, except in so far as such character ap¬ 
pears from facts otherwise relevant, 

53- In criminal proceedings the fact that the person accu «?ed is 
of a good character is relevant. 
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54. In criminal proceedings the fact that the accused person 
has a bad character is irrelevant, unless evidence has been given that 
he has a good character, in which case it becomes relevant. 

Explanation /.—This section does not apply to cases in which 
the bad character of any person is itself a fact in issue. 

Explanation 2 .—A previous conviction is relevant as evidence of 
bad character. 

This section was substituted for the original section by s. 6 of the amend¬ 
ing Act III of 1891. But its provisions must be regarded as superseded, in 
so far as trials by court-martial are concerned, by rr. 38, 43 v 70, 87 and 92 of 
the Rides of Procedure (Native Army), aide. 

55. In civil cases the fact that the character of any person is 
such as to affect the amount of damages which he ought to receive, 
is relevant. 

Explanation —In sections 52 , 53 , 54 and 55 , the word tf< character " 
includes both reputation and disposition ; but, except as provided 
in section 54 , evidence may be given only of general reputation and 
general disposition, and not of particular acts by which reputation or 
disposition were shown. 

The words and figures “except as provided in section 54 ” were inserted by 
8 *. 7 of the amending Act III of 1891. 


PART II. 

; 

On proof. 

Chapter III. 

Facts which need not he proved. 

1 

56. No fact of which the Court will take judicial notice need 
be proved. 

157. The Court shall take judicial notice of the following facts 

( 1 ) all laws or rules having the force of law now or heretofore 
in foTce, or hereafter to be in force, in any part of British India : 

( 2 ) all public Acts passed or hereafter to be passed by Parlia¬ 
ment, and all local and personal Acts directed by Parliament to be 
judicially noticed : 

( 3 ,) Articles of War for Her Majesty’s Army or Navy : 

(/4 the course of proceeding of Parliament and of the Councils 
for tb|i purposes of making Laws and Regulations established under 
the Ir'iian Councils Act, or any other law for the time being relating 




MIN(S T/f 



Explanation .—The word “ Parliament,” in clauses (2) and (4), 
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includes — 


(1) the Parliament of the United Kingdom of Great Brita 


and Ireland ; 



( 2 ) the Parliament of Great Britain ; 

( 3 ) the Parliament of England ; 

( 4 ) the Parliament of Scotland ; and 

( 5 ) the Parliament of Ireland : 

( 5 ) the accession and the sign manual of the Sovereign for the 
time being of the United Kingdom of Great Britain and Ireland : 

( 6 ) all seals of which English Courts take judicial notice ; the 
seals of all the Courts of British India, and of all Courts out of 
British India established by the authority of the Governor General 
or any Local Government in Council; the seals of Courts of 
Admiralty and Maritime Jurisdiction and of Notaries Public ; and all 
seals which any person is authorised to use by any Act of Parlia¬ 
ment or other Act or Regulation having the force of Law in British 
India: 

( 7 ) the accession to oflice, names, titles, functions and signatures* 
of the persons filling for the time being any public office in any parf 
of British India, if the fact of their appointment to such office is not¬ 
ified in the Gazette of India or in the official Gazette of any Local 
Government: 

( 8 ) the existence, title and national flag of every State or Sovereign 
recognized by the British Crown : 

( 9 ) the divisions of time, the geographical divisions of the world, 
and public festivals, fasts and holidays notified in the official GazeU e : 

( 10 ) the territories under the dominion of the British Crown :f 

( 11 ) the commencement, continuance and termination of hosti¬ 

lities between the British Crown and any other State or body Q f 
persons: .L 

( 12 ) the names of the members and officers of the Court, ar*d 0 f 
their deputies and subordinate officers and assistants, and also qf a p 
officers acting in execution of its process and of all advocates, utor- 
neys, proctors, vakils, pleaders and other persons authorized by j aw 
to appear or act before it: 

( 13 ) the rule of the road on land or at sea. 

In all these cases and also on all matters of public history/litera¬ 
ture, science or art, the Court may resort for its aid to appropriate 
books or documents of reference. 

If the Court is called upon by any person to take judicial notice 
of any fact, it may refuse to do so, unless and until such pers on pro* 
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duces any such b«ok or document as it may consider necessary to 
enable it to do so. 

The words “ on land or at sea ” in clause (13) were inserted by s. 5 of the 
amending Act XVIII of 1872. 

For an additional case, see the Code of Civil Procedure (Act XIV of 1882), 
s. 431. For the purposes of courts-martial, s. 55 of the Rules of Procedure 
(Native Army), ante , must also be referred to in amplification of this provision. 

58. No fact need be proved in any proceeding which the 
parties thereto or their agents agree to admit at the hearing, or 
which, before the hearing, they agree to admit by any writing under 
their hands, or which by any rule of pleading in force at the time 
they are deemed to have admitted by their pleadings : 

Provided that the Court may, in its discretion, require the facts 
admitted to be proved otherwise than by such admissions. 


Chapter IV. 

Of oral evidence. 

59. All facts, except the contents of documents, may be proved 
py oral evidence. 

'• : ;:V ' 

60. Oral evidence must, in all cases whatever, be direct; that is 
tc> say,— 

if it refers to a fact which could be seen, it must be the evidence 
of a witness who says he saw it; 

if it refers to a fact which could be heard, it must be the evidence 
of a witness who says he heard it; 

if it refers to a fact which could be perceived by any other sense 
or ) in any other manner, it must be the evidence of a witness who 
say$ he perceived it by that sense or in that manner; 

if it refers to an opinion or to the grounds on which that opinion 
is h$d, it must be the evidence of the person who holds that opinion 
on those grounds : 

Provided that the opinions of experts expressed in any treatise 
com, "'only offered for sale, and the grounds on which such opinions 
are held, may be proved by the production of such treatise, if the 
author * s dead or cannot be found, or has become incapable of 
giving evidence, or cannot be called as a witness without an amount 
of del i y or expense which the Court regards as unreasonable : 

Provided also that, if oral evidence refers to the existence or con¬ 
dition of any material thing other than a document, the Court may, 
if it thi. Q ks fit, require the production of such material thing for its 
inspect’ on * 
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Chapter V. 

r: 

Of documentary evidence . 

61. The contents of document may be proved either by primary 
or by secondary evidence. 

62. Primary evidence means the document itself produced for 
the inspection of the Court. 

Explanation /.—Where a document is executed in several parts, 
each part is primary evidence of the document. 

Where a document is executed in counterpart, each count vpart 
being executed by one or some of the parties only, each coun. ;rpart 
is primary evidence as against the parties executing it. 

Explanation 2 .—Where a number of documents are all made 
by one* uniform process, as in the cases of printing, lithography or 
photography, each is primary evidence of the contents of the rest; j 
but, where they are all copies of a common original, they are not j 
primary evidence of the contents of the original. * 

Illustration. * 

A person is shown to have been in possession of a number of placards, alj! 
printed at one time from one original. Any one of the placards is primary 
evidence of the contents of any other, but no one of them is primary evidence 
of the contents of the original. 



63. Secondary evidence means and includes— 

(1; certified copies given under the provisions hereinafter 
# contained; 

(2) copies made from the original by mechanical processes which 

in themselves insure the accuracy of the copy, and copies 

compared with such copies; 

(3) copies made from or compared with the original; 

(4) counterparts of documents as against the parties who did not 

execute them; 

(5) oral accounts of the contents of a document given by seme 

person who has himself seen it. 

Illustrations. 

(а) A photograph of an original is secondary evidence of its contents, 
though the two have not been compared, if it is proved that the thing photo¬ 
graphed was the original. 

( б ) A copy compared with a copy of a letter made by a copying machine 
is secondary evidence of the contents of the letter, if it is shown that the 
copy made by the copying machine was made from the original. 

(c) A copy transcribed from a copy, but afterwards compared wi,th the 
original, is secondary evidence ; but the copy not so compared is not' secon- 


Hecoridary evi¬ 
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dary evidence of the original, although the copy from which it was transcribed 
was compared with the original. 

(d) Neither an oral account of a copy compared with the original, nor 
an oral account of a photograph or machine-copy of the original, is secondary 
evidence of the original. 

64 . Documents must be proved by primary evidence except in 
the cases hereinafter mentioned. 

65 . Secondary evidence may be given of the existence, condition 
or contents of a document in the following cases:— 

(a) when the original is shown or appears to be in the possession 

or power— 

of the person against whom the document* is sought to be 
proved, or 

of any person out of reach of, or not subject to, the process 
of the Court, or 

of any person legally bound to produce it, 
and when, after the notice mentioned in section 66 , such 
person does not produce it; 

(b) when the existence, condition or contents of the original 
have been proved to be admitted in writing by the person 
against whom it is proved, or by his representative in 
interest; 

(c) when the original has been destroyed or lost, or when the 

party offering evidence of its contents cannot, for any 
other reason not arising from his own default or neglect, 
produce it in reasonable time ; • 

(d) when the original is of such a nature as not to be easily 
moveable; 

(<?) when the original is a public document within the meaning 
of section 74 ; 

(/) when the original is a document of which a certified copy 
is permitted by this Act, or by any other law in force in 
British India, to be given in evidence; 

(?) when the originals consist of numerous accounts or other 
documents which cannot conveniently be examined in 
Court, and the fact to be proved is the general result of 
the whole collection. 

In cases (a), (c) and (</), any secondary evidence of the contents of 
the document is admissible. 

In case (b), the written admission is admissible. 

In case (e) or (/), a certified copy of the document, but no other 
kind of secondary evidence, is admissible, 


1 
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In case (g), evidence may be given as to the general result of the 
documents by any person who has examined them, and who is skilled 
in the examination of such documents. 

66 . Secondary evidence of the contents of the documents referred 

to in section 65 , clause ( a) f shall not be given unless the party ™ 
proposing to give such secondary evidence has previously given to the 
party in whose possession or power the document is, or to his attorney j 
or pleader, such notice to produce it as is prescribed by law, and, if 
no notice is prescribed by law, then such notice as the Court consi- 1 
ders reasonable under the circumstances of the case : 

Provided that such notice shall not be required in order to render 
secondary evidence admissible in any of the following cases, or in 
any other case in which the Court thinks fit to dispense with it:— 

( 1 ) when the document to be proved is itself a notice; 

( 2 ) when, from the nature of the case, the adverse party mu‘ ;t 

know that he will be required to produce it; 

( 3 ) when it appears or is proved that the adverse party ha' s 

obtained possession of the original by fraud or force ; 1 

(4) when the adverse party or his agent has the original ;j n 

Court; 1 

( 5 ) when the adverse party or his agent has admitted the lq ss 

of the document; 

( 6 ) when the person in possession of the document is out 

reach of, or not subject to, the process of the Court. ; j 

The words “ or to his attorney or pleader” were inserted by s. 0 of ,, 
amending Act XVIII of 1872. 

67. If a document is alleged to be signed or to have V 


een 


written wholly or in part by any person, the signature or the h?l ^ 
writing of so much of the document as is alleged to be in 
person's handwriting must be proved to be in his handwriting. 


68 . If a document is required by law to be attested, it shall 
be used as evidence until one attesting witness at least has been 


not 
£ call¬ 


ed for the purpose of proving its execution, if there be an att ! ^ . 
witness alive and subject to the process of Court and capable of. 


evidence. 


69. If no such attesting witness can be found, or if the do* 


0 


iment 


purports to have been executed in the Unit ed Kingdom it m 

® j jjst be 

proved that the attestation of one attesting witness at least id . ^. 
handwriting, and that the signature of the person executing ^ 

ment is in the handwriting of that person. | U ~ 
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70. The admission of a party to an attested document of its 
execution by himself shall be sufficient proof of its execution as 
against him, though it be a document required by law to be attested. 

71. If the attesting witness denies or does not recollect the 
execution of the document, its execution may be proved by other 
evidence. 

72. An attested document not required by law to be attested 
may be proved as if it was unattested. 

73. In order to ascertain whether a signature, writing or seal 
i$ that of the person by whom it purports to have been written or 
made, any signature, writing or seal admitted or proved to the satis¬ 
faction of the Court to have been written or made by that person 
^nay be compared with the one which is to be proved, although that 

ignature, writing or seal has not been produced or proved for any 

s 

c ther purpose. 

The Court may direct any person present in Court to write any 
^.ords or figures for the purpose of enabling the Court to compare 

words or figures so written with any words or figures alleged to 
k a ve been written by such person. 

This section applies also, with any necessary modifications, to 
£n ger-impressions. 

The last paragraph was added by s. 3 of the amending Act V of 1899. 

Public documents. 

74. The following documents are public documents :— 

( 1 ) documents forming the acts or records of the acts— 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial and executive, whether 

of British India, or of any other part of Her Majesty’s 
dominions, or of a foreign country • 

^ :) public records kept in British India of private documents. 

_ 5 . All other documents are private. 

1* 

\ Every public officer having the custody of a public docu- 
which any person has a right to inspect, shall give that person 
1 n de nan< * a C0 ^ '*■ ° n P a y ment °* t ^ ie * ees tberefor, 

° n ? ;r with a certificate written at the foot of such copy that it is 
'■ ;Q py of such document or part thereof, as the case may be, 
a ™ ^ich certificate shall be dated and subscribed by such officer 
with name and his official title, and shall be sealed, whenever 
such o Tlcer is authorizec * fa y ' aw to make use of a seal, and such 

j certified shall be called certified copies. 
copies s<f 
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Explanation .—Any officer who, by the ordinary course of official 
duty, is authorized to deliver such copies, shall be deemed'to have 
the custody of such documents within the meaning of this section. J 

77. Such certified copies may be produced in proof of the jproofof docu* 

contents of the public documents or parts of the public documents SijSiono? certi’ 

fi c d copies. 

■ 

Proof of other 
cfficiftl doqu- 
i-aents. 


of which they purport to be copies. 

78. The following public documents may be proved as 
follows :— 


( 1 ) Acts, orders or notifications of the Executive Government of 
British India in any of its departments, or of any Local Govern¬ 
ment,— 

by the records of the departments, certified by the heads of those 
departments respectively, or by any document purporting to be / 
printed by‘order of any such Government: 

( 2 ) The proceedings of the Legislatures,— 

by the journals of those bodies respectively, or by published 
Acts or abstracts, or by copies purporting to be printed by order of 
Government: 

( 3 ) Proclamations, orders or regulations issued by Her Majesty, 
or by the Privy Council, or by any department of Pier Majesty 
Government, — 

by copies or extracts contained in the London Gazette or 
purporting to be printed by the Queen's Printer : j 

(4) The acts of the Executive or the proceedings of the legisla¬ 
ture of a foreign country, — 

by journals published by their authority, or commonly received 
in that- country as such, or by a copy certified under the seal of the 
country or sovereign, or by a recognition thereof in some public 
Act of the Governor General of India in Council : 

( 5 ) The proceedings of a municipal body in British India, — j 

by a copy of such proceedings, certified by the legal keeper 

thereof, or by a printed book purporting to be published by the 
authority of such body : 

( 6 ) Public documents of any other class in a foreign country!_ 

by the original, or by a copy certified by the legal keeper thereof, 

with a certificate under the seal of a Notary Public, or of a B itish 
Consul or diplomatic agent, that the copy is duly certified hi the 
officer having the legal custody of the original, and upon proof of 
the character of the document according to the law of the foreign 
country. 


1 
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Presumptions as to documents. 

79. The Court shall presume every document purporting to be 
a certificate, certified copy or other document, which is by law de¬ 
clared to be admissible as evidence of any particular fact and which 
purports to be duly certified by any officer in British India, or by 
any officer in any Native State in alliance with Her Majesty, who is 
duly authorized thereto by the Governor General in Council, to be 
genuine : 

Provided that such document is substantially in the form, and 
purports to be executed in the manner, directed by law in that 
behalf. 

The Court shall also presume that any officer by whom any such 
document purports to be signed or certified, held, when he signed 
it, the official character which he claims in such paper. 

80. Whenever any document is produced before any Court, 
purporting to be a record or memorandum of the evidence, or of 

.any part of the evidence, given by a witness in a judicial proceeding 
'jor before any officer authorized by law to take such evidence, or to be 
,a statement or confession by any prisoner or accused person, taken in 
accordance with law, and purporting to be signed by any Judge or 
^Magistrate, or by any such officer as aforesaid, the Court shall 
presume— 

that the document is genuine ; that any statements as to the cir¬ 
cumstances under which it was taken, purporting to be made by the 
person signinig it, are true ; and that such evidence, statement or 
confession was duly taken. 

81. The Court shall presume the genuineness of every docu¬ 
ment purporting to be the London Gazette, or the Gazette of India, 
or the Government Gazette of any Local Government, or of any 
coipny, dependency or possession of the British Crown, or to be a 
newspaper or journal, or to be a copy of a private Act of Parliament 
printed by the Queen’s Printer, and of every document purporting 
to he a document directed by any law to be kept by any person, if 
sulf document is kept substantially in the form required by law and 
is produced from proper custody. 

When any document is produced before any Court, pur¬ 
porting to be a document which, by the law in force for the time being 
in England or Ireland, would be admissible in proof of any particular 
in any Court of Justice in England or Ireland, without proof of the 
seal or stamp or signature authenticating it, or of the judicial or 
official character claimed by the person by whom it purports to be 
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signed, the Court shall presume that such seal, stamp or signature is 
genuine, and that the person signing it held, at the time when he 
signed it, the judicial or official character which he claims, 

and the document shall be admissible for the same purpose for 
which it would be admissible in England or Ireland. 

83. The Court shall presume that maps or plans purporting to 
be made by the authority of Government were so made and are 
accurate ; but maps or plans made for the purposes of any cause 
must be proved to be accurate. 

84. The Court shall presume the genuineness of every book 
purporting to be printed or published under the authority of the 
Government of any country and to contain any of the laws of that 
country, 

and of every book purporting to contain reports of decisions 
of the Courts of such country. 

85. The Court shall presume that every document purporting 
to be a power-of-attorney, and to have been executed before, and 
authenticated by, a Notary Public, or any Court, Judge, Magistrate, 
British Consul or Vice-Consul, or representative of Her Majesty or 
of the Government of India, was so executed and authenticated. 
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86 . The Court may presume that any document purporting to 
be a certified copy of any judicial record of any country not form¬ 
ing part of Her Majesty’s dominions is genuine and accurate, if the 
document purports to be certified in any manner which is ce tified 
by any representative of Her Majesty or of the Government of 
India in or for such country to be the manner commonly in use in 
that country for the certification of copies of judicial records. 

An officer who, with respect to any territory or place not forming 
part of Her Majesty’s dominions, is a Political Agent thenj.or, as 
defined in section 3 , clause ( 40 ), of the General Clauses Act/ 1897 , 
shall, for purposes of this section, be deemed to be a representative 
of the Government of India in and for the country compris'ng that 
territory or place. 


Presumption 
as to certified 
copies of foreign 
judicial records. 


The words “ in or for ” were substituted for the words “ residents in ” by 
s. 8 of the amending Act III of 1891 , and the second paragrapbfwas sub¬ 
stituted by the amending Act V of 1899 . 


87. The Court may presume that any book to which it may 
refer for information on matters of public or general interest, and 
that any published map or chart, the statements of which are relevant 
facts, and which is produced for its inspection, wa$ written and pub- 
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lished by the person, and at the time and place, by whom or at 
which it purports to have been written or published. 

88. The Court may presume that a message, forwarded from a 
telegraph office to the person to whom such message purports to be 
addressed, corresponds with a message. delivered for transmission 
at the office from which the message purports to be sent; but the 
Court shall not make any presumption as to the person by whom 
such message was delivered for transmission. 

89. The Court shall presume that every document, called for 
and not produced after notice to produce, was attested, stamped and 
executed in the manner required by law. 

90. Where any document, purporting or proved to be thirty 
years old, is produced from any custody which the Court in the 
particular case considers proper, the Court may presume that the 
signature and every other part of such document, which purpoits 
to be in the handwriting of any particular person, is in that person’s 
handwriting, and, in the case of a document executed or arrested, 
that it was duly executed and attested by the persons by whom it 
purports to be executed and attested. 

Explanation .—Documents are said to be in proper custody if 
they are in the place in which, and under the care of the person with 
whom, they would naturally be ; hut no custody is improper if it is 
proved to have had a legitimate origin, or if the circumstances of the 
particular case are such as to render such an origin probable. 

This explanation applies also to section 81 . 

Illustrations. 

[а) A has been in possession of landed property for a long time. He 
produces from his custody deeds relating to the land, showing his titles to it. 
The custody is proper. 

(б) produces deeds relating to landed property of which he is the 
mortgagee. The mortgagor is in possession. The custody is proper. 

(c) A, a connection of B, produces deeds relating to lands in B’s posses¬ 
sion, which were deposited with him by B for safe custody. The custody 
is propej. 

1 

| Chapter VI. 

0/ the exclusion of oral by documentary evidence . 

91. When the terms of a contract, or of a grant, or of any other 
disposition of property, have been reduced to the form of a docu¬ 
ment, and in all cases in which any matter is required by law to be 
reduced t«> the form of a document, no evidence shall be given in 
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of of the terms of such contract, grant or other disposition of pro¬ 
perty, or of such matter, except the document itself, or secondary 
evidence of its contents in cases in which secondary evidence is ad¬ 
missible under the provisions hereinbefore contained. 

Exception /.—When a public officer is required by law to be 
appointed in writing, and when it is shown that any particular person 
has acted as such officer, the writing by which he is appointed need 
not be proved. 

Exception 2 ,—Wills admitted to probate in British India may be 
proved by the probate. 

Explanatio?i /.—This section applies equally to cases in which 
the contracts, grants or dispositions of property referred to are 
contained in one document, and to cases in which they are contained 
in more documents than one. 

Explanation 2 .—Where there are more originals than one, one 1 
original only need be proved. 

Explanation 3. —The statement, in any document whatever, o* 
a fact other than the facts referred to in this section, shall not pre¬ 
clude the admission of oral evidence as to the same fact. 

Illustrations. 

(a) If a contract be contained in several letters, all the letters in which 
it is contained must be]proved. 

(b) If a contract is contained in a bill of exchange, the bill of exchange 
must be proved. 

(c) If a bill of exchange is drawn in a set of three, one only need be 
proved. 

(d) A contracts, in writing, with B, for the delivery of indigo upon certain 
terms. The contract mentions the fact that B had paid A the price of o>;her 
indigo contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other indigo. 

The evidence is admissible. 

(e) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

Note. 

The words “ admitted to probate in British India ” in exception ' were 
substituted for the words “ under the Indian Succession Act ” by s. '' of the 
amending Act XVIII of 1872. 

92. When the terms of any such contract, grant or other dis- Exclusion of 
position of property, or any matter required by law to be reduced to agreement! ° raI 
the form of a document, have been proved according to the last 
section, no evidence of any oral agreement or statement shall be ad¬ 
mitted, as between the parties to any such instrument or their repre- 
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sentatives in interest, for the purpose of contradicting, varying, 
adding to, or subtracting from, its terms : 

Proviso (/).—Any fact may be proved which would invalidate 
any document, or which would entitle any person to any decree or 
order relating thereto; such as fraud, intimidation, illegality, want 
of due execution, want of capacity in any contracting party, want 
or failure of consideration, or mistake in fact or law. 

The words “ want or failure ” were substituted for the words “ want of 
failure,” by s. 8 of the amending Act XVIII of 1872. 

Proviso ( 2 b—The existence of any separate oral agreement as 
to any matter on which a document is silent, and which is not in- 


1 , consistent with its terms, may be proved. In considering whether 
lor not this proviso applies, the Court shall have regard to the degree 
of formality of the document. 

Proviso (j ).—The existence of any separate oral agreement, 
Constituting a condition precedent to the attaching of any obligation 
Under any such contract, grant or disposition of property, may be 
P/oved. 

Proviso (^).—The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, grant or dis¬ 
position of property, may be proved, except in cases in which such 
contract, grant or disposition of property is by law required to be 
in, writing, or has been registered according to the law in force for 
th| time being as to the registration of documents. 

Proviso (j).—Any usage or custom by which incidents not ex¬ 
pressly mentioned in any contract are usually annexed to contracts 
of that description, may be proved : 

Provided that the annexing of such incident would not be repug¬ 
nant to, or inconsistent with, the express terms of the contract. 

Proviso (6 ).—Any fact may be proved which shows in what 
manlier the language of a document is related to existing facts. 

Illustrations. 


(a) A policy of insurance is effected on goods “ in ships from Calcutta to 
Londop.” The goods are shipped in a particular ship which is lost. The 
fact that that particular ship was orally excepted from the policy cannot be 
proved. 

{b) A agrees absolutely in writing to pay B Rs. 1,000 on the first March, 
1873. The fact that, at the same time, an oral agreement was made that the 
money should not be paid till the thirty-first March cannot be proved. 

(c) An estate called “ the Rampur tea estate ” is sold by a deed which 
contains a map of the property sold. The fact that land not included in the 
map had always been regarded as part of the estate and was meant to pass 
by the deed cannot be proved. 
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(c?) A enters into a written contract with B to work certain mines, the 
property of B, upon certain terms. A was induced to do so by a misrepresen¬ 
tation of B 5 8 as to their value. This fact may be proved. 

(e) A institutes a suit against B for the specific performance of a contract, 
and also prays that the contract may be reformed as to one of its provisions, 
as that provision was inserted in it by mistake. A may prove that such a 
mistake was made as would by law entitle him to have the contract reformed. 

(/) A orders goods of B by a letter in which nothing is said as to the time 
of payment, and accepts the goods on delivery. B sues A for the price. A may 
show that the goods were supplied on credit for a term still unexpired. 

(g) A sells B a horse and verbally warrants him sound. A gives B e 
paper in these words : “ Bought of A a horse for Es. 500.” B may prow 
the verbal warranty. 

(h) A hires lodgings of B, and gives B a card on which is written- 
“Rooms, Rs. 200 a month.” A may prove a verbal agreement that these term 
were to include partial board. 
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A hires lodgings of B for a year, and a regularly stamped agreemen 
drawn up by an attorney, is made between them. It is silent on the subje| 
of board. A may not prove that board was included in the term verbally. , 

0) A applies to B for a debt due to A by sending a receipt for the mone^’ 

B keeps the receipt and does not send the money. In a suit for the amoit 111 ^ 

A may prove this. 

(j) A and B make a contract in writing to take effect upon the happen 
of a certain contingency. The writing is left with B, who sues A upon 
A may show the circumstances under which it was delivered. 

93. When the language used in a document is, on its fr ce ’ delTceto^faS 

ambiguous or defective, evidence may not be given of facts wl*^ 1 .. 

would show its meaning or supply its defects. 


it. 


£r ‘™&nd am* 
miaous docu* 
n?ent. 


Illustrations . 

, / 

( a) A agrees, in writing, to sell a horse to B for Rs. 1,000 or Rs. }»500. 

Evidence cannot be given to show which price was to be given. 

( h ) A deed contains blanks. Evidence cannot be given of facts which 
would show how they were meant to be filled. 

94. When language used in a document is plain in ftself, 
and when it applies accurately to existing facts, evidence ma\l not application “‘of 

J document to ex* 


Exclusion of 
evidence against 


be given to show that it was not meant to apply to such facts. 

Illustration. 


istlng facts. 


A sells to B, by deed, “ my estate at Rampur containing 100 bighds.” 

A has an estate at Rampur containing 100 bighds. Evidence may not l >e gi yen 
of the fact that the estate meant to bo sold was one situated at a different 
place and of a different size. 

95. When language used in a document is plain in its e ^> ^> ut Evidence as to 

. . , “ 1 document un* 

is unmeaning in reference to existing facts, evidence mav be given meaning m re* 

0 J ference to oxiat* 

to show that it was used in a peculiar sense. ingfacts. 

4 7 
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Illustration, 

A sells to B, by deed, “ my house in Calcutta.” 

A had no house in Calcutta, but it appears that he had a house at Howrah, 
of which B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at 
Howrah. 

96. When the facts are such that the language used might have 
been meant to apply to any one, and could not have been meant 
to apply to more than one, of several persons or things, evidence 
v nay he given of facts which show which of those persons or things 
j was intended to apply to. 

Illustrations. 

(а) A agrees to sell to B, for Rs. 1,000, “ my white horse.” A has two 
bite horses. Evidence may be given of facts which thow which of them 
as meant. 

( б ) A agrees to accompany B to HaidarAbad. Evidence may be given of 


<SL 


faj 


^ts showing whether Haidarabad in the Dekkhan or Haidar^bad in Sindh 


Evidence as to 
application of 
language to one 
of two sets of 
facts, to neither 
of which the 
whole correctly 
applies, 


,s meant. 


exi, 


t 97. When the language used applies partly to one set of 


evi 


isting facts, but the whole of it does not apply correctly to either, 
dence may be given to show to which of the two it was meant to 
a PKly. 


r 


Illustration. 

\ agrees to sell to B “ my land at X in the occupation of Y.” A has land 


Evidence as to 
meaning of ille¬ 
gible characters, 
etc. 


Who may give 
evidence of a- 
greement vary¬ 
ing terms of 
document. 


at X 

j ^ » but n °f * n the occupation of Y, and he has land in the occupation of Y, 
t is not at X. Evidence ma } 7 be given of facts showing which he meant 

&8. Evidence may be given to show the meaning of illegible 
or n( >t commonly intelligible characters, of foreign, obsolete, techni¬ 
cal* local and provincial expressions, of abbreviations, and of words 
used jin a peculiar sense. 

Illustration^ 

a sculptor, agrees to sell to B, “ all my mods.” A has both models and 
modelling tools. Evidence may be given to show which he meant to sell. 

99, Persons who are not parties to a document or their re¬ 
presentatives in interest, may give evidence of any facts tending to 
show a contemporaneous agreement varying the terms of the 
document. 


Illustration . 

A anq B make a contract in writing that B shall sell A certain cotton, to 
be paid f or on delivery. At the same time they make an oral agreement that 
three months’ credit shall be given to A. This could not be shown as between 
A and B,|but it might be shown by C, if it affeoted his interests. 

I 
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100. Nothing in this Chapter contained shall be taken to affect savtngof pro- 

- , . . visions of Indian 

any or the provisions of the Indian Succession Act (X of i860 as Succession Act 

, \ js relating to wills. 

to the construction of wills. 

PART III. 

Production and effect of evidence. 

Chapter VII. 

Of the burde?i of proof 

101. Whoever desires any Court to give judgment as to any Burden of proof 
legal right or liability dependent on the existence of facts which he 

asserts, must prove that those facts exist. 

When a person is bound to prove the existence of any fact, it is 
said that the burden of proof lies on that person. 

Illustrations . 

(a) A desires a Court to give judgment that B shall be punished for a 
crime which A says B has committed. 

A must prove that B has committed the crime. 

(b) A desires a Court to give judgment that he is entitled to certain land 
in the possession of B, by reason of facts which he asserts, arid which B 
denies, to be true. 

A must prove the existence of those facts. 

102. The burden of proof in a suit or proceeding lies on that On whom bur. 
person who would fail if no evidence at all were given on either side. He" ° f proof 

Illustrations. 

(a) A sues B for land of which B is in possession, and which, as A asserts, 
was left to A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to retain his 
possession. 

Therefore the burden of proof is on A. 

{b) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by 
fraud, which A denies. 

If no evidence were given on either side, A would succeed, as the bond is 
not disputed and the fraud is not proved. 

Therefore the burden of proof is on B. 

103. The burden of proof as to any particular fact lies on that „ ^ , 

person who wishes the Court to believe in its existence, unless it is i^ieuUr 
provided by any law that the proof of that fact shall lie on any 

particular persorr. 

llhistration. 

A prosecutes B for theft, and wishes the Court to believe that B 
that theft to C. A must prove the admission. 





KlNlSrffy 
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B wishes the Court to believe that, at the time in question, he was else¬ 
where. He must prove it. 

kig r< fa°t 0, t» r °be 104. The burden of proving any fact necessary to be proved in 
evidence 0 admis^ order to enable any person to give evidence of any other fact is on 
Blbl0, the person who wishes to give such evidence. 

Illustrations. 

(а) A wishes to prove a dying declaration by B. A must prove B’s death. 

(б) A wishes to prove, by secondary evidence, the contents of a lost 
document. 



Burden of prov¬ 
ing that case of 
accused comes 
within excep¬ 
ts , 



A must prove that the document has been lost. 

105. When a person is accused of any offence, the burden of 
proving the existence of circumstances bringing the case within any 
of the General Exceptions in the Indian Penal Code, or within any 
special exception or proviso contained in any other part of the same 
Code, or in any law defining the offence, is upon him, and the Court 
shall presume the absence of such circumstances. 


Illustrations. 


(a) A, accused of murder* alleges that, by reason of uneoundness of mind, 
he did not know the nature of the act. 

The burden of proof is on A. 

( b ) A, accused of murder, alleges that, by grave and sudden provocation, 
he was deprived of the power of self-control. 

The burden of proof is on A. 

(c) Section 325 of the Indian Ponal Code provides that whoever, except 
in the case provided for by section 335, voluntarily causes grievous hurt, 
shall bo subject to certain punishments. 

A is charged with voluntarily causing grievous hurt under section 325. 

The burden of proving the circumstances bringing the case under section 
335 lies on A. 

Note. 


In connection with this section, see the notes to art, 18 of the Indian 
Articles of War (Act V of 1869), ante. 


Burden of prov- 106. When any fact is especially within the knowledge of any 

lng fact espe- , _ . i r , . 

ciaiiy within person, the burden of proving that fact is upon him. 

knowledge. r 

Illustrations. 


(а) When a person does an act with some intention other than that which 
the character and circumstances of the act suggest, the burden of proving that 
intention is upon him. 

(б) A is charged with travelling on a railway without a ticket. The 
burden of proving that he had a ticket is on him. 

•ov- 107. When the question is whether a man is alive or dead, and 
7 * is shown that he was alive within thirty years, the burden of proving 
dead is on the person who affirms it. 


WHIST# 
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108. Provided that, when the question is whether a man is alive 
or dead and it is proved that he has not been heard of for seven 
years by those who would naturally have heard of him if he had been 
alive, the burden of proving that he is alive is shifted to the person 
who affirms it. 


The words “ Provided that, when ” were substituted for the word 
“ When,” and the words “ shifted to” for the word “ on,” by s. 9 of the 
amending Act XVIII of 1872. 

109. When the question is whether persons are partners, land¬ 
lord and tenant, or principal and agent, and it has been shown that 
they have been acting as such, the burden of proving that they do 
not stand, or have ceased to stand, to each other in those relation¬ 
ships respectively, is on the person who affirms it. 


110 . When the question is whether any person is owner of any¬ 
thing of which he is shown to be in possession, the burden of 
proving that he is not the owner is on the person who affirms that he 
is not the owner. 

111. Where there is a question as to the good faith of a 
transaction between parties, one of whom stands to the other in a 
position of active confidence, the burden of proving the good faith 
of the transaction is on the party who is in a position of active 
confidence. 


Illustrations. 


{a) The good faith of a sale by a client to an attorney is in question in a 
suit brought by the client. The burden of proving the good faith of the trans¬ 
action is on the attorney. 

(b) The good faith of a sale by a son just come of age to a father is in 
question in a suit brought by the son. The burden of proving the good faith 
of the transaction is on the father. 


112. The fact that any person was born during the continuance 
of a valid marriage between his mother and any man, or within two 
hundred and eighty days after its dissolution, the mother remaining 
unmarried, shall be conclusive proof that he is the legitimate son of 
that man, unless it can be shown that the parties to the marriage had 
no access to each other at any time when he could have been be¬ 
gotten. 


113. A notification in the Gazette of India that any portion of 
British territory has been ceded to any Native State, Prince or Ruler, 
shall be conclusive proof that a valid cession of such territory took 
place at the date mentioned in such notification. 


114. The Court may presume the existence of any fact wh : ' 
it thinks likely to have happened, regard being had to the 


§L 
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.... n 

course of natural events, human conduct and public and private 
business, in their relation to the facts of the particular case. 

Illustrations. 

The Court may presume—* 

(а) that a man who is in possession of stolen goods soon after the theft 
is either the thief or has received the goods knowing them to be stolen, unless 
he can account for his possession ; 

(б) that an accomplice is unworthy of credit, unless he is corroborated 
in material particulars ; 

(c) that a bil 1 of exchange, accepted or endorsed, was for good consideration ; 

(d) that a thing or state of things which has been shown to be in exis¬ 
tence within a period shorter than that within which such things or states 
of things usually cease to exist, is still in existence ; 

(e) that judicial and official acts have been regularly performed ; 

(/*) that the common course of business has been followed in particular 
cases ; 

(p) that evidence which could be and is not produced would, if produced, 
be unfavourable to the person who withholds it ; 

(h) that, if a man refuses to answer a question which he is not compelled 
to answer by law, the answer, if given, would be unfavourable to him ; 

( i ) that when a document creating an obligation is in the hands of the 
obligor, the obligation has been discharged. 

But the Court shall also have regard to such facts as the following, in con¬ 
sidering whether such maxims do or do not apply to the particular case 
before it :— 

as to illustration (a) — a shop-keeper has in his till a marked rupee soon 
after it was stolen, and cannot account for its possession specifically ; but is 
continually receiving rupees in the course of his business : 

as to illustration (fc) — A, a person of the highest character, is tried for 
causing a man’s death by an act of negligence in arranging certain machinery. 

B, a person of equally good character, who also took part in the arange- 
ment, describes precisely what was done, and admits and explains the common 
carelessness of A and himself : 

as to illustration (6) — a crime is committed by several persons. A, B and 

C, three of the criminals, are captured on the spot and kept apart from each 
other. Each gives an account of the crime implicating D, and the accounts 
corroborate each other in such a manner as to render previous concert highly 
improbable : 

as to illustration (c) — A, the drawer of a bill of exchange, was a man of 
business. B, the acceptor, was a young and ignorant person, completely 
under A’s influence: 

as to iltistration (rf) — it is proved that a river ran in a certain course five 
years ago, but it is known that there have been floods since that time which 
might change its course : 

as to illustration (e ) — a judicial act, the regularity of which is in question, 
was performed under exceptional circumstances : 

as to illustration (f) — the question is, whether a letter was received. It 

’ own to have been posted, but the usual course of the post was interrupted 

^nces ; 



as to illustration {g )—a man refuses to produce a document which would 
bear on a contraot of small importance on which he is sued, but which might 
also injure the feelings and reputation of his family : 


as to illustration (h )—a man refuses to answer a question which he is not 
compelled by law to answer, but the answer to it might cause loss to hirn in 
matters unconnected with the matter in relation to which it is asked : 

as to illustration (&)—~a bond is in possession of the obligor, but the circum¬ 
stances of the case are such that he may have stolen it. 


Chapter VIII. 


JZstopprf. 

115. When one person has, by his declaration, act or omission, Estoppel, 
intentionally caused or permitted another person to believe a thing 

to be true and to act upon such belief, neither he nor his representa¬ 
tive shall be allowed, in any suit or proceeding between himself 
and such person or his representative, to deny the truth of that thing. 

Illustration. 

A intentionally and falsely leads B to believe that certain land belongs to 
A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside 
the sale on the ground that, at the time of the sale, he had no title. He must 
not be allowed to prove his want of title. 

116. No tenant of immoveable property, or person claiming Estoppel of 

...... . ; , ° tenant ; 

through such tenant, shall, during the continuance of the tenancy, be 
permitted to deny that the landlord of such tenant had, at the begin¬ 
ning of the tenancy, a title to such immoveable property ; and no and of licensee 

° 1 J of persou in 

person who came upon any immoveable property by the license of possession, 
the person in possession thereof shall be permitted to deny that such 
person had a title to such possession at the time when such license 
was given. 

117. No acceptor of a bill of exchange shall be permitted to Estoppel of 

acceptor of bill 

deny that the drawer had authority to draw such bill or to endorse of exchange, 

bailee or licen- 

it; nor shall any bailee or licensee be permitted to deny that his 8e0 - 
bailor or licensor had, at the time when the bailment or license com¬ 
menced, authority to make such bailment or grant such license. 

Explanation (■/),--The acceptor of a bill of exchange may deny 
that the bill was really drawn by the person by whom it purports to 
have been drawn. 


Explanation ( 2 ).—If a bailee delivers the goods bailed to a 
person other than the bailor, he may prove that such person had a 
right to them as against the bailor. 





Who may 
testify. 


Dumb wit¬ 
nesses. 


Parties to civil 
suit, and wives 
and husbands. 


Judges and 
Magistrates. 


Communica¬ 
tions during 
marriage. 
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Chapter IX. 

Of witnesses . 

118. All persons shall be competent to testify unless the Court 
considers that they are prevented from understanding the 
questions put to them, or from giving rational answers to those 
questions, by tender years, extreme old age, disease, whether of 
body or mind, or any other cause of the same kind. 

Explanation .—A lunatic is not incompetent to testify, unless he 
is prevented by his lunacy from understanding the questions put 
to him and giving rational answers to them. 

119. A witness who is unable to speak may give his evidence 
in any other manner in which he can make it intelligible, as by writing 
or by signs ; but such writing must be written and the signs made in 
open Court. Evidence so given shall be deemed to be oral evidence. 

120. In all civil proceedings the parties to the suit, and the 
husband or wife of any party to the suit, shall be competent wit¬ 
nesses. In criminal proceedings against any person, the husband 
or wife of such person, respectively, shall be a competent witness. 

121. No Judge or Magistrate shall, except upon the special 
order of some Court to which he is subordinate, be compelled to 
answer any questions as to his own conduct in Court as such Judge 
or Magistrate, or as to anything which came to his knowledge in 
Court as such Judge or Magistrate; but he may be examined as to 
other matters which occurred in his presence whilst he was so acting. 

Illustrations. 

(a) A, on his trial before the Court of Session, says that a deposition 
was improperly taken by B, the Magistrate. B cannot be compelled to answer 
questions as to this, except upon the special order of a superior Court. 

(b) A is accused before* the Court of Session of having given false 
evidence before B, a Magistrate. B cannot be asked what A said, except upon 
the special order of the superior Court. 

(c) A is accused before the Court of Session of attempting to murder 
a police-officer whilst on his trial before B, a Sessions Judge. B may be 
examined as to what occurred. 

122. No person who is or has been married shall be compelled 
to disclose any communication made to him during marriage by 
any person to whom he is or has be,en married; nor shall he be 
permitted to disclose any such communication, unless the person 
who made it, or his representative in interest, consents, except in 
~uits between married persons, or proceedings in which one married 

*> is prosecuted for any crime committed against the other. 
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123. No one shall be permitted to give any evidence derived 
from unpublished official records relating to any affairs of State, 
except with the permission of the officer at the head of the depart¬ 
ment concerned, who shall give or withhold such permission as he 
thinks fit. 



)Xj 


Evidence ns to 
affairs of State. 


124- No public officer shall be compelled to disclose communi¬ 
cations made to him in official confidence, when he considers that 
the public interests would suffer by the disclosure. 

125. No Magistrate or Police-officer shall be compelled to say 
whence he got any information as to the commission of any offence, 
and no revenue-officer shall be compelled to say whence he got 
any information as to the commission of any offence against the 
public revenue. 

Explanation .—Revenue-officer ” in this section means any 
officer employed in or about the business of any branch of the 
public revenue. 

This section was substituted for the original section by the Indian Evidence 
Act (1872) Amendment Act, 1887 (III of 1887). 

All the privileges which a police-officer has under this section, have been 
conferred on a Commandant or Second-in-Command of Military Police in Burma 
—see s. 13 of the Burma Military Police Act (XV of 1887), post. 

126. No barrister, attorney, pleader or vakil shall at any time 
be permitted, unless with his client’s express consent, to disclose 
any communication made to him in the course and for the purpose 
of his employment as such barrister, pleader, attorney or vakil, by 
or on behalf of his client, or to state the contents or condition of 
any document with which he has become acquainted in the course 
and for the purpose of his professional employment, or to disclose 
any advice*given by him to his client in the course and for the purpose 
of such employment: 


Official com¬ 
munications. 


Information as 
to com mission 
of offences. 


Professional 

communica¬ 

tions. 


Provided that nothing in this section shall protect from dis¬ 
closure— 


( 1 ) any such communication made in furtherance of any illegal 

purpose; 

( 2 ) any fact observed by any barrister, pleader, attorney or vakil, 

in the course of his employment as such, showing that 
any crime or fraud has been committed since the com¬ 
mencement of his employment. 

It is immaterial whether the attention of such barrister, pleader, 
attorney or vakil was or was not directed to such fact by or op 
behalf of his client. 



Section 116 to 
apply to inter- 
preters, etc. 


Privilege not 
waived by vo¬ 
lunteering ovi. 
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communica¬ 
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advisers. 


of 
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Explanation . The obligation stated in this section continues 
after the employment has ceased. 

Illustrations. 

(a) A, a client, says to B, an attorney—“ I have committed forgery and I 
wish you to defend me.” 

As the defence of a man known to be guilty is not a criminal purpose, 
this communication is protected from disclosure. 

(/>) A, a client, says to B, an attorney—“I wish to obtain possession of 
Property .by the use of a forged deed, on which I request you to sue.” 

This communication, being made in furtherance of a criminal purpose, is 
not protected from disclosure. 

(c) A, being charged with embezzlement, retains B, an attorney, to defend 
him. In the course of the proceedings, B observes that an entry has been 
made in A s account-book, charging A with the sum said to have been 
embezzled, which entry was not in the book at the commencement of his 
employment. 

Ihis being a fact observed by B in the course of his employment, showing 
that a fraud has been committed since the commencement of the proceedings, 
it is not protected from disclosure. 

Note. 

The word “illegal” was substituted for the word “criminal,” and the word 
“pleader” was inserted, by s. 10 of the amending Act XVIII of 1872. 

127. The provisions of section 126 shall apply to interpreters, 
and the clerks or servants of barristers, pleaders, attorneys and vakils. 

128. If any party to a suit gives evidence therein at his own 
instance or otherwise, he shall not be deemed to have consented 
thereby to such disclosure as is mentioned in section 126 ; and, if 
any party to a suit or proceeding calls any such barrister, pleader 
attorney or vakil as a witness, he shall be deemed to have consented 
to such disclosure only if he questions such barrister, attorney or 
vakil on matters which, but for such question, he would not be at 
liberty to disclose. 

The word “pleader” was inserted by s. 10 of the amending Act XVIII of 

1872. r 

129. No one shall be compelled to disclose to the Court any 
confidential communication which has taken place between him and 
his legal professional adviser, unless he offers himself as a witness, 
in which case he may be compelled to disclose any such communica¬ 
tions as may appear to the Court necessary to be known in order to 
explain any evidence which he has given, but no others. 

130. No witness who is not a party to a suit shall be compelled 
f o produce his title-deeds to any property or any document in 

of which he holds any property as pledgee or mortgagee, 


mtsr^ 
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or any document the production of which might tend to criminate 
him, unless he has agreed in writing to produce them with the 
person seeking the production of such deeds or some person through 
whom he claims. 

131. No one shall be compelled to produce documents in his 
possession, which any other person would be entitled to refuse to 
produce if they were in his possession, unless such last-mentioned 
person consents to their production, 

132. A witness shall not be excused from answering any ques¬ 
tion as to any matter relevant to the matter in issue in any suit or in 
any civil or criminal proceeding upon the ground that the answer to 
such question will criminate, or may tend directly or indirectly to 
to criminate, such witness, or that it will expose, or tend directly or 
indirectly to expose, such witness to a penalty or forfeiture of any 
kind : 

Provided that no such answer, which a witness shall be com¬ 
pelled to give, shall subject him to any arrest or prosecution, or be 
proved against him in any criminal proceeding, except a prosecution 
for giving false evidence by such answer. 

133. An accomplice shall be a competent witness against an 
accused person ; and a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an accomplice. 

134- No particular number of witnesses shall in any case be 
required for the proof of any fact. 


§L 
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Chapter X. 

Of the examination of witnesses . 


135. The order in which witnesses are produced and examined 
shall be regulated by the law and practice for the time being relating 
to civil and criminal procedure respectively, and, in the absence of 
any such law, by the discretion of the Court. 

For the purposes of trials by court-martial this matter is specially and 
independently provided for by the Rules of Procedure (Native Army), ante. 

136. When either party proposes to give evidence of any fact, 
the Judge may ask the party proposing to give the evidence in what 
manner the alleged fact, if proved, would be relevant; and the 
Judge shall admit the evidence if he thinks that the fact, if proved, 
would be relevant, and not otherwise. 

If the fact proposed to be proved is one of which evidence- 
admissible only upon proof of some other fact, such last-rr' 
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missibility of 
evidence. 
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fact must be proved before evidence is given of the fact first men¬ 
tioned, unless the party undertakes to give proof of such fact and 
the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another 
alleged fact being first proved, the Judge may, in his discretion, 
either permit evidence of the first fact to be given before the second 
fact if proved, or require evidence given of the second fact before 
evidence is given of the first fact. 

Illustrations. 

(a) It is proposed to prove a statement about a relevant fact by a person 
alleged to be dead, which statement is relevant under section 32. 

The fact that the person is dead must be proved by the person proposing 
to prove the statement, before evidence is given of the statement. 

(h) It is proposed to prove, by a copy, the contents of a document said to 
be lost. 

The fact that the original is lost must be proved by the person proposing 
to produce the copy, before the copy is produced, 

(c) A is accused of receiving stolen property knowing it to have been 
stolen. 

It is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. The 
Court may, in its discretion, either require the property to be identified before 
the denial of the possession is proved, or permit the denial of possession to be 
proved before the property is identified. 

(d) It is proposed to prove a fact (A) which is said to have been the 
cause or effect of a fact in issue. There are several intermediate facts (B, C 
and D) which must be shown to exist before the fact (A) can be regarded as 
the cause or effect of the fact in issue. The Court may either permit A to be 
proved before B, C or I) is proved, or may require proof of B, C and D before 
permitting proof of A. 

137, The examination of a witness by the party who calls him 
shall be called his examination-in-chief. 

The examination of a witness by the adverse party shall be 
called his cross-examination. 

The examination of a witness subsequent to the cross-examina¬ 
tion by the party who called him, shall be called his re-examination. 

138. Witnesses shall be first examined-in-chief, then (if the 
adverse party so desires) cross-examined, then (if the party calling 
him so desires) re-examined. 

The examination and cross-examination must relate to relevant 
facts, but'the cross-examination need not be confined to the facts to 
which the witness testified on his examination-in-chief. 

The re-examination shall be directed to the explanation of 
referred to in cross-examination; and, if new matter is, by 
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permission of the Court, introduced in re-examination, the adverse 
party may further cross-examine upon that matter. 

139. A person summoned to produce a document does not 
become a witness by the mere fact that he produces it, and cannot 
be cross-examined unless and until he is called as a witness. 

140. Witnesses to character may be cross-examined and re¬ 
examined. 

141. Any question suggesting the answer which the person 
putting it wishes or expects to receive is called a leading question. 

142. Leading questions must not, if objected to by the adverse 
party, be asked in an examination-in-chief, or in a re-examination, 
except with the permission of the Court. 

The Court shall permit leading questions as to matters which 
are introductory or undisputed, or which have, in its opinion, been 
already sufficiently proved. 

143. Leading questions may be asked in cross-examination. 

144. Any witness may be asked, whilst under examination, 
whether any contract, grant or other disposition of property, as to 
which he is giving evidence, was not contained in a document, and 
if he says that it was, or if he is about to make any statement as to 
the contents of any document, which, in the opinion of the Court, 
ought to be produced, the adverse party may object to such evi¬ 
dence being given until such document is produced, or until facts have 
been proved which entitle the party who called the witness to give 
secondary evidence of it. 

Explanation .—A witness may give oral evidence of statements 
made by other persons about the contents of documents if such 
statements are in themselves relevant facts. 

Illustration . 

The question is, whether A assaulted B. 

C deposes that he heard A say to D—“B wrote a letter accusing me of 
theft, and I will be revenged on him. ” This statement is relevant, as show¬ 
ing A’s motive for the assault, and evidence may be given of it, though no 
other evidence is given about the letter. 

145. A witness may be cross-examined as to previous statements 
made by him in writing or reduced into writing, and relevant to 
matters,in question, without such writing being shown to him, or 
being proved ; but, if it is intended to contradict him by the writing, 
his attention must, before the writing can be proved, be called to 
those parts of it which are to be used for the purpose of contradir' 
ing him. 
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146. When a witness is cross-examined, he may, in addition 
to the questions hereinbefore referred to, be asked any questions 
which tend— 

( 1 ) to test his veracity, 

( 2 ) to discover who he is and what is his position in life, or 

( 3 ) to shake his credit, by injuring his character, although the 

answer to such questions might tend directly or indirectly 
to criminate him or might expose or tend directly or in¬ 
directly to expose him to a penalty or forfeiture. 

147. If any such question relates to a matter relevant to the 
suit or proceeding, the provisions of section 132 shall apply thereto. 

148. If any such question relates to a matter not relevant to 
the suit or proceeding, except in so far as it affects the credit of 
the witness by injuring his character, the Court shall decide whether 
or not the witness shall be compelled to answer it, and may, if it 
thinks fit, warn the witness that he is not obliged to answer it. In 
exercising its discretion, the Court shall have regard to the following 
considerations:— 

( 1 ) such questions are proper if they are of such a nature that 
the truth of the imputation conveyed by them would 
seriously affect the opinion of the Court as to the credibi¬ 
lity of the witness on the matter to which he testifies : 

(2 such questions are improper if the imputation which they 
convey relates to matters so remote in time, or of such a 
character, that the truth of the imputation would not affect, 
or would affect in a slight degree, the opinion of the 
Court as to the credibility of the witness on the matter 
to which he testifies : 

( 3 ) such questions are improper if there is a great dispropor¬ 

tion between the importance of the imputation made 
against the witness’s character and the importance of his 
evidence : 

( 4 ) the Court may, if it sees fit, draw, from the witness’s refusal 

to answer, the inference that the answer, if given, would be 

* 

unfavourable. 

149. No such question as is referred to in section 148 ought to 
be asked, unless the person asking it has reasonable grounds for 
thinking that the imputation which it conveys is well-founded. 

Illustrations. 

(a) A barrister is instructed by an attorney or vakil that an important 
• ness is a daUit. This is a reasonable ground for asking the witness 
' ^ is a ddk&it. 
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(6) A pleader is informed by a person in Court that an important witness 
is a dakdit; the informant on being questioned by the pleader, gives satis¬ 
factory reasons for his statement. This is a reasonable ground for asking the 
witness whether he is a ddkdit. 

(c) A witness, of whom nothing whatever is known, is asked at random 
whether he is a ddkdit* There are here no reasonable grounds for the 
question. 

(d) A witness, of whom nothing whatever is known, being questioned as 
to his mode of life and means of living, gives unsatisfactory answers. This 
may be a reasonable ground for asking him if he is a dakait. 



150* If the Court is of opinion that any such question was 
asked without reasonable grounds, it may, if it was asked by any 
barrister, pleader, vakil or attorney, report the circumstances of the 
case to the High Court or other authority to which such barrister, 
pleader, vakil or attorney is subject in the exercise of his profession. 

151. The Court may forbid any questions or inquiries which 
it regards as indecent or scandalous, although such questions or in¬ 
quiries may have some bearing on the questions before the Court, 
unless they relate to facts in issue, or to matters necessary to be 
known in order to determine whether or not the facts in issue existed. 


152. The Court shall forbid any question which appears to it to 
be intended to insult or annoy, or which, though proper in itself, 
appears to the needlessly offensive in form. ' 


153. When a witness has been asked and has answered any 
question which is relevant to the inquiry only in so far as it tends to 
shake his credit by injuring his character, no evidence shall be given 
to contradict him; but, if he answers falsely, he may afterwards 
be charged with giving false evidence. 

Exception /.—If a witness is asked whether he has been previous¬ 
ly convicted of any crime and denies it, evidence may be given of 
his previous conviction. 

Exception 2 .—If a witness is asked any question tending to 
impeach his impartiality and answers it by denying the facts suggest¬ 
ed, he may be contradicted. 


Illustrations. 

(a) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, he had not made a 

fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim* 

The evidence is inadmissible. 

( b) A witness is asked whether he was not dismissed from a situation for 
dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 
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The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. He denies 
it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact which affects 
his credit, but as contradicting the alleged fact that B was seen on the day in 
question in Lahore. 

In each of these cases the witness might, if his denial was false, be 
charged with giving false evidence. 

(d) A is asked whether his family has not had a blood feud with the 
family of B, against whom he gives evidence. 

Ho denies it. He may be contradicted on the ground that the question 
tends to impeach his impartiality. 

154 The Court may, in its discretion permit the person who 
calls a witness to put any questions to him which might be put in 
cross-examination by the adverse party. 


Impeaching 
credit of wit¬ 
ness. 


155. The credit of a witness may be impeached in the following 
ways by the adverse party, or, with the consent of the Court, by the 
party who calls him :— 

( 1 ) by the evidence of persons who testify that they, from their 

knowledge of the witness, believe him to be unworthy of 
credit; 

( 2 ) by proof that the witness has been bribed, or has accepted 

the offer of a bribe, or has received any other corrupt in¬ 
ducement to give his evidence; 

( 3 ) by proof of former statements inconsistent with any part 

of bis evidence which is liable to be contradicted ; 

(4) when a man is prosecuted for rape or an attempt to ravish, 

it may be shown that the prosecutrix was of generally 
immoral character. 


The word “ accepted ” was substituted in clause (2) for the original word 
“had,” by s. 11 of the amending Act XVIII of 1872. 

Explanation .—A witness declaring another witness to be un¬ 
worthy of credit may not, upon his examination-in-chief, give reasons 
for his belief, but he may be asked his reasons in cross-examination, 
and the answers which he gives cannot be contradicted, though, if 
they are false, he may afterwards be charged with giving false 
evidence. 

Illustrations. 


(a) A sues B for the price of goods sold and delivered to B. C says that 
he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he 
1 not delivered the goods to B. 
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The evidence is admissible. 

( b ) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound of 
which he died. 

Evidence is offered to show that, on a previous occasion, C said that the 
wound was not given by A or in his presence. 

The evidence is admissible. 


156. When a witness whom it is intended to corroborate gives 
evidence of any relevant fact, he may be questioned as to any other 
circumstances which he observed at or near to the time or place at 
which such relevant fact occurred, if the Court is of opinion that such 
circumstances, if proved’ would corroborate the testimony of the 
witness as to the relevant fact which he testifies. 


Illustration . 

A, an accomplice, gives an account of a robbery in which he took part. 
He describes various incidents unconnected with the robbery which occurred 
on his way to and from the place where it was committed. 

Independent evidence of these facts may be given in order to corroborate 
his evidence as to the robbery itself. 

157. In order to corroborate the testimony of a witness, any 
former statement made by such witness relating to the same fact, at 
or about the time when the fact took place, or before any authority 
legally competent to investigate the fact, may be proved. 

158. Whenever any statement, relevant under section 32 or 33 , 
is proved, all matters may be proved either in order to contradict or 
to corroborate it, or in order to impeach or confirm the credit of the 
person by whom it was made, which might have been proved if that 
person had been called as a witness and had denied upon cross-ex¬ 
amination the truth of the matter suggested. 


159. A witness may, while under examination, refresh his 
memory by referring to any writing made by himself at the time of 
the transaction concerning which he is questioned, or so soon after¬ 
wards that the Court considers it likely that the transaction was at 
that time fresh in his memory. 

The witness may also refer to any such writing made by any 
other person, and read by the witness within the time aforesaid, if 
when he read it he knew it to be correct. 

Whenever a witness may refresh his memory by reference to any 
document, he may, with the permission of the Court, refer to a copy 
of such document: Provided the Court be satisfied that there is 
sufficient reason for the non-production of the original. 

49 
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An expert may refresh his memory by reference to professional 
treatises. 

160. A witness may also testify to facts mentioned in any such 
document as is mentioned in section 159 , although he has no specific 
recollection of the facts themselves, if he is sure that the facts were 
correctly recorded in the document. 



Illustration. 


Right of ad¬ 
verse party as to 
writing used to 
refresh memory. 


A book-keeper may testify to facts recorded by him in books regularly 
kept in the course of business, if he knows that the books wore correctly kept, 
although he has forgotten the particular transactions entered. 

161. Any writing referred to under the provisions of the two 
last preceding sections must be produced and shown to the adverse 
party if he requires it; such party may, if he pleases, cross-examine 
the witness thereupon. 


production and 162. A witness summoned to produce a document shall, if it is 

translation of r 

documents. j n his possession or power, bring it to Court, notwithstanding any 
objection which there may be to its production or to its admissibility. 
The validity of any such objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it 
refers to matters of State, or take other evidence to enable it to de¬ 
termine on its admissibility. 

If for such a purpose it is necessary to cause any document to be 
translated, the Court may, if it thinks fit, direct the translator to keep 
the contents secret, unless the document is to be given in evidence : 
and, if the interpreter disobeys such direction, he shall be held to 
have committed an offence under section 166 of the Indian Penal 
Code. 


Giving, as ©vi- 163. When a party calls for a document which he has given 
men?’caUed°for the other party notice to produce, and such document is produced 
uofcice.° dnCed ° n and inspected by the party calling for its production, he is bound to 
give it as evidence if the party producing it requires him to do so. 
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was refused on 
notice. 


164. When a party refuses to produce a document which he 
has had notice to produce, he cannot afterwards use the document 
as evidence without the consent of the other party or the order of 
the Court. 


Illustration, 


A sues B on an agreement and gives B notice to produce it. At the trial 
A calls for the document and B refuses to produce it. A gives secondary 
evidence of its contents. B seeks to produce the document icself to contradict 
the secondary evidence given by A, or in order to show that the agreement is 
stamped. He cannot do so. 
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The Judge may, in order to discover or to obtain proper 
proof of relevant facts, ask any question he pleases, in any form, at 
any time, of any witness, or of the parties about any fact relevant or 
irrelevant; and may order the production of any document or thing : 
and neither the parties nor their agents shall be entitled to make any 
objection to any such question or order, nor, without the leave of the 
Court, to cross-examine any witness upon any answer given in reply 
to any such question : 

Provided that the judgment must be based upon facts declared 
by this Act to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to 
compel any witness to answer any question or to produce any docu¬ 
ment which such witness would be entitled to refuse to answer or 
produce under sections 121 to 131, both inclusive, if the question 
were asked or the document were called for by the adverse party ; 
nor shall the Judge ask any question which it would be improper 
for any other person to ask under section 148 or 149; nor shall he 
dispense with primary evidence of any document, except in the cases 
hereinbefore excepted. 

As regards courts-martial this matter is provided for specially and indepen¬ 
dently by r. 69 of the Rides of Procedure (Native Army), ante. 

166 . In cases tried by jury or with assessors, the jury or assessors 
may put any questions to the witnesses, through or by leave of the 
Judge, which the Judge himself might put and which he considers 
proper. 


165 . 
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This section does not concern courts-martial, which must look rather to 
r. 69 of the Rides of Procedure (Native Army), ante . 


Chapter XI. 


Of improper admission and rejection of evidence . 


167 . The improper admission or rejection of evidence shall not 
be ground of itself for a new trial or reversal of any decision in any 
case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, 
there was sufficient evidence to justify the decision, or that, if the re¬ 
jected evidence had been received, it ought not to have varied the 
decision. 


No now trial 
for in> properad¬ 
mission or re¬ 
jection of ovi- 
dence. 




INDIAN OATHS ACT, 1873 . ^ 

Extract from 

THE INDIAN OATHS ACT, 1873. 

(X of 1873) 

[8ih April, 1873.] 

3. Nothing herein contained applies to proceedings before 
courts-martial, or to oaths, affirmations or declarations prescribed by 
any law which, under the Indian Councils Act, 1861 , the Governor 
General in Council has not power to repeal. 

The Governor General in Council has no power to repeal the Army Act 
(44 & 45 Viet., c. 58)—see s. 22 of the Indian Councils Act, 1861 (24 & 25 
Viet., c. 67), ante. The expression “courts-martial” covers courts-martial 
held under the Indian Volunteers’ Act, 1869 (XX of 1869), ante . As to 
courts-martial held under the Indian Articles of War (Act V of 1869), see arts. 
108 to 112 of those Articles, and also rules 31 and 66 of the Hules of Procedure 
following. 

4. The following courts and persons are authorized to adminis¬ 
ter, by themselves or by an officer empowered by them in this behalf, 
oaths and affirmations in discharge of the duties or in exercise of the 
powers imposed or conferred upon them respectively by law :— 

(a) all courts and persons having by law or consent of parties 

authority to receive evidence ; 

(b) the commanding officer of any military station occupied by 

troops in the seryice of Her Majesty: 

Provided— 

(1) that the oath or affairmation be administered within the 

limits of the station, and 

( 2 ) that the oath or affirmation be such as a Justice of the 

peace is competent to administer in British India. 

Art 1 (3) of the Indian Articles of War (Act V of I860), ante , empowers 
the Governor General in Council to prescribe the officers competent to adminis¬ 
ter oaths or ^Affirmations to recruits on attestation, and he has accordingly 
authorised the commanding officer of the corps or department concerned or any 
magistrate to act in this behalf—see r. 164 of the Rules of Procedure (Native 
Army), ante. As the article in question was enacted in 1894, it no doubt, admits 
of the extension to commanding officers generally of the authority which is con¬ 
ferred by clause (6) of this section on the commanding officers of stations only. 

Every person giving evidence on any subject before any person authorised 
by this Act to administer oaths or affirmations is, by s. 14, bound to state the 
truth on the subject; so that, if he makes a false statement, he becomes liable 
to punishment under s. 181 or s. 193 of the Indian Penal Code, according as 
it is made in the course of an extra-judicial or a judicial proceeding. A trial 
before anv '"Hirt-martial is, by the section last referred to, declared to be a 
judici 4 ' 

- 



MILITARY LUNATICS ACT, 1877 . 18S 

THE UNATTESTED SEPOYS ACT, 1875. 

(V of 1875.) 

[ 9th February , 1876], 

This Act is drawn on the same lines as s. 190 (1) of the Army Act (44 & 

45 Viet., c. 58). Its object is to meet the case of a Native who has been re- 
ceiving military pay without having been legally enrolled or attested, by 
estopping his sudden repudiation of liability to Indian military law and 
evasion of punishment on the ground of any irregularity in connection with 
engagement. For the Statement of Objects and Reasons and the Proceeding 
in Council leading up to its enactment, see Gazette of India, 1874, Pt. V. 
p. 284, and supplement, pp. 1984, 1898 ; ibid, 1875, supplement, p. 215. It is 

unprovided with an extent-clause, but is obviously intended to be of general 

application, and may be said to be in force throughout British India except 
the Scheduled Districts of the Santhal Parganas, the Pargana of Spiti, Angul, 
and the Chittagong Hill Tracts. 

Whereas doubts have arisen as to the rights and liabilities of 
certain Native soldiers who have been enrolled without having been 
attested, and it is expedient to remove such doubts; It is hereby 
enacted as follows : — 

1. Every person who has for the space of six months been in 
the receipt of military pay and borne on the rolls of any regiment, 
corps, depbt, ordnance establishment, or department of Her 
Majesty's Indian Army (of which the last pay-statement, if produced, 
shall be evidence), shall he deemed to have been duly enlisted, 
enrolled, and attested, and shall not be entitled to claim his dis- 
chargeon the ground of illegality or irregularity in his enlistment, 
enrolment, or attestation, or on any other grounds save such as may 
be recognised by the orders and customs of the service. 

If there are any other grounds “recognised by the orders and customs of 
the service/’ the onus of proving their existence would, on the principle 
underlying s. 105 of the Indian Evidence Act, 1872 (I of 1872), ante , rest 
on the person pleading them. 

THE MILITARY LUNATICS ACT, 1877. 

(XI of 1877.) 

ISM May , 1877.] 

This Act now applies only in the case of European lunatics subject to 
English military law. As to the reasons for this, see the note to art. 179 
of the Indian Articles of War (Act V of 1869), ante. 

Under s. 130 (5) of the Army Act (44 k 45 Viet., c. 58), if a person im¬ 
prisoned in India by virtue of that Act becomes insane, then, without prejudice 
to any other provisions — such as those contained in ch. xxxiv of the Code of 
Criminal Procedure, 1898 (Act V of 1898)—for dealing with insane prisoners, 
the Government may, upon a certificate of insanity furnished by two qualified 
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medical practitioners, order the removal of tho prisoner to an asylum or other 
proper place for the reception of lunatics, there to remain for the unexpked 
term of his imprisonment, and may, upon his being certified sane, order his 
return to prison to undergo the residue of his punishment. 

The Military Lunatics Act of 1877 is applicable as a personal law to British 
subjects in the feudatory Native States of India, audit extends territorially to 
the whole of British India, except the Shan States and the Scheduled Districts 
of the Santhal Parganas, the Pargana of Spiti, Angul, and the Chittagomg Hill 
Tracts. 

Ss. 2 and 9 were repealed by the Repealing and Amending Act, 1891 
(XII of 189D, and ss. 4, 5, and G by the Repealing and Amending Act, 1903 
(I of 1903). There remain, therefore, only ss. 1, 3, 7 and 8. 

Whereas it is expedient to facilitate the admission of European 
military lunatics into asylums; it is hereby enacted as follows:— 

Tho words “and to amend the law now in force with regard to the ad¬ 
mission of Native military lunatics,” which occurred after the word “asylums,” 
were repealed by Act I of 1901, and have been omitted. 



short, title. 1 . This Act may be called the “Military Lunatics Act, 1877 

Local extent. It extends to the whole of British India and, so far as regards 

subjects of Her Majesty, to the dominions of Native Princes and 

States in alliance with Her Majesty; 

Commence- And it shall come into force on the passing thereof, 

menfc. 

Procedure in 3- Whenever any European officer, warrant officer, non- 

tftJyTnnatic ! 1111 commissioned officer, soldier or other person subject to the provi¬ 
sions of the Army Act has been declared a lunatic in accordance 
with the provisions of the military regulations in force for the time 
being, and it appears to the Principal Medical Officer of Her 
Majesty’s Forces in India, the Surgeon General with the Govern¬ 
ment of Bombay, or the Principal Medical Officer of the Command 
to which the said lunatic belongs, that it is inexpedient that he should 
be detained in military custody until he can be conveniently sent to 
England, such Principal Medical Officer or Surgeon General may, if 
he think fit, make an order under his hand for the reception of the 
said lunatic into the lunatic asylum at Bhowanipur, Madras or 
Bombay, or such other lunatic asylum as may be duly authorized 
for the purpose by the Governor General in Council ; 

and the officer in charge of such asylum shall receive the 
lunatic in the asylum, and detain him therein until he is discharged 
therefrom, accordance in with the military regulations in force for the 
time being, or until such Principal Medical Officer or Surgeon General 
applies for his transfer to the military authorities in view to his re¬ 
moval to England. 


By the Repealing and Amending (Army) Act, 1894 (XIII of 1894), the 
words “Army Act” were substituted for the words “Act for punishing mutiny 



and desertion, and for the better payment of the Army and their quarters, 
for the time being in force the words ‘‘military regulations in force for 
the time being,” in the first place in which they occur, for the words “Mili¬ 
tary Regulations of the Presidency to which he belongsthe words “the 
Principal Medical Officer of Her Majesty’s Forces ***** the 
said lunatic belongs” for the words “one of the Surgeons General either of the 
British forces or of the Indian Medical Service, according to the Presidency 
and the service to which the said lunatic belongs ; ” the words “such Principal 
Medical Officer Officer or Surgeon General,” in the first place in which they 
occur, for the words “ such Surgeon General ; ” the words “ military regula¬ 
tions,” in the second place in which they occur, for the words “Local Military 
Regulations;” and the words “such Principal Medical Officer or Surgeon 
General,” in the second place in which they occur, for the words “ the Surgeon 
General.” The words “ and has been ordered to be forwarded to any one of 
the Presidency-towns,” which occurred originally before the words “ and it 
appears,” were repealed by the Repealing and Amending Act, 1903 (I of 1903), 
and have been omitted. 

The words “ or such other lunatic asylum as may be duly authorized ” 
are so wide that it is not necessary to limit them, on the ejusdem generis 
principle, to lunatic asylums at Presidency-towns like those at Madras and 
Bombay; and the Rangoon Lunatic Asylum has been added to the list by 
notification— 3 ee GxzeUe of India., 1896, Pt. I. p. 579. 

As to the removal of lunatics to England, see ss. 10 and 16 of the Colonial 
Prisoners Removal Act, 1884 (47 & 48 Viet., c. 31), and the notes thereto, 
ante . 

7 Whenever it appears to the officer in charge of a lunatic Discharge of 

. military luna- 

asylum that the discharge of a military lunatic is necessary tic. 
either on account of his recovery or for any other purpose, 
such person shall be brought before the visitors of the asylum, 
and, on the visitors recording their opinion that the discharge 
should be made, the general officer commanding the division, 
district or force, or other officer authorized to order the admission 
of military lunatics into asylums, shall forthwith direct him to be 
discharged, and such discharge shall take place in accordance with 
the military regulations in force for the time being. 

The words “whether European or Native,” which occurred originally after 
the words “ military lunatic,” were repealed by Act I of 1901 and have been 
omitted. The words “ military regulations” were substituted for the words 
“ Local Military Regulations ” by the Repealing and Amending (Army) Act, 

1894 (XIII of 1894). 

8. The paymaster of the military circle within which any such Payment of ex. 
asylum is situate shall pay to the officer in charge of such asylum P enseoflunatlc ‘ 
the expense of the lodging, maintenance, clothing and medicine of 
eve*y lunatic received and detained under this Act. 

The words “ whether European or Native,” which occurred originally after 
the word “ lunatic,” were repealed by Act I of 1901 and have been omitted. 
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THE BENGAL EXCISE ACT, 1878. 

(Ben. Act VII of 1878). 

[3rd July, 1878]. 

This Act extends only to the Lower Provinces of Bengal and to Assam. 

80. Within the limits of any military cantonment, and within a 
distance of two miles, or such other distance as the Local Govern¬ 
ment may in each case prescribe, from such limits, licenses for the 
manufacture and sale of exciseable articles shall not be granted, nor 
shall the duties leviable thereon be let in farm, otherwise than with 
the consent of the commanding officer; and, upon the requisition 
of such officer, any license which has been granted, either by the 
Collector or by a farmer, within such limits or distance, shall be 
immediately withdrawn. 

For other similar provisions, see the note to Cli. Ill of the Cantonments 
Act, 1889 (XIII of 1889), po«I. 


Extract from 

THE INDIAN ARMS ACT, 1878. 

(XI of 1878). 

[1st October, 1878]. 

This Act imposes restrictions on the possession, etc., of arms, ammunition, 
and military stores ; but the provisions here reproduced make an exception 
in favour of the military. In this connection, s. 67 of tho Madras City Police 
Act, 1888 (Mad. Act III of 1888), post , may be compared. 

The mere temporary possession of arms for purposes other than their use 
as such is not, it has been held, possession within the meaning of the Act— 
Queen-Empress v. Tota Ram , W. N. 1894, 82. Similarly the mere carrying of 
a gun without a license for the purpose of taking it to a guubinith for repairs 
is not an offence —Emperor v. Harpal Rat (1902), I. L. R. 24 All., 454 . 

1. This Act may be called the Indian Arms Act, 1878 ; and it 
extends to the whole of British India. 

But nothing herein contained shall apply to — 

(a) arms, ammunition or military stores on board any sea-going 
vessel and forming part of her ordinary armament or 
equipment, or 

the manufacture, conversion, sale, import, export, transport, 
bearing or possession of arms, ammunition or military 
stores by order of the Government, or by a public servant 
or a volunteer enrolled under the Indian Volunteers' Act. 
1869 , in the course of his duty as such public servant or 
volunteer. 


(*) 
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4. In this Act, unless there be something repugnant in the sub¬ 
ject or context,— 

“ cannon” includes also all howitzers, mortars, wall-pieces, 
mitrailleuses and other ordnance and machine-guns, all parts of the 
same, and all carriages, platforms and appliances for mounting, 
transporting and serving the same : 

" arms” includes fire-arms, bayonets, swords, daggers, spears, 
spear-heads and bows and arrows, also cannon and parts of arms, 
and machinery for manufacturing arms : 

“ ammunition” includes also all articles specially designed for 
torpedo service and submarine mining, rockets, gun-cotton, dynamite, 
lithofracteur and other explosive or fulminating material, gun-flints, 
gun-wads, percussion-caps, fuses and friction-tubes, all parts of 
ammunition, and all machinery for manufacturing ammunition, but 
does not include lead, sulphur or saltpetre : 

“ military stores,” in any section of this Act as applied to any 
part of British India, means any military stores to which the Gover¬ 
nor General in Council may from time to time, by notification in the 
Gazette of India, specially extend such section in such part, and in¬ 
cludes also all lead, sulphur, saltpetre and other material to which 
the Governor General in Council may from time to time so extend 
such section : 

“ license ” means a license granted under this Act, and ‘‘licensed” 
means holding such license. 


27. The Governor General in Council may, from time to time 
by notification, published in the Gazette of India,— 

(а) exempt any person, by name or in virtue of his office, or any 

class of persons, or exclude any description of arms or 
ammunition, or withdraw any part of British India, from 
the operation of any prohibition or direction contained in 
this Act; and 

(б) cancel any such notification, and again subject the persons 

or things or the part of British India comprised therein to 
the operation of such prohibition or direction. 


By Horne Department Notification No. 518, dated the 6th March, 1879, 
which has been amended by numerous subsequent notifications and is at the 
present moment under general revision, the Governor General in Council has 
exempted u from the operation of all prohibitions and directions contained in 
sections 13, 14, 15 and 16* of the Indian Arms Act, 1878, other than those 
referring to cannon, articles designed for torpedo service, war-rockets, rifles 
of *303 bore, or rifles of *450 bore of the Martini Henry pattern, if such rifles 
have been imported into British India subsequently to the 20th February, 
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1901, without the special sanction of the Government of India, balled ammuni¬ 
tion which can be fired from rifles of the bores and pattern aforesaid, and 
machinery for the manufacture of arms and ammunition, the undermentioned 
persons, provided that, except where otherwise expressly stated, the arms or 
ammunition carried or possesssed by such persons shall be for their own 
personal use, and shall not exceed such quantities (if any) as the Governor 
General in Council, or a I^ocal Government respecting the territories under its 
control, may from time to time declare to be reasonable for them to carry or 
possess :— 

***** 

“(3) All Military and Naval Officers, all Soldiers or Sailors in the Service 
of Her Majesty the Queen, Empress of India, all Volunteers, * * * : 

“(6) All European and East Indian subjects of Her Majesty the Queen- 
Empress ; all Armenians ; and all Americans and Europeans, not British-born 
subjects of Her Majesty, who are temporarily residing or travelling in India : 

Provided that in Burma fire-arms held without license in virtue of this 
exemption shall be annually registered by the holder, if in Rangoon, in the 
office of the Commissioner of Police, and, if outside Rangoon, in the office of 
the District Magistrate, by such date as may be prescribed by the Local 
Government: 


“(8) All retired officers of the Native Army who are in receipt of a pension 
as such, or who, not being in receipt of such a pension, have been recommended 
for exemption by their commanding officers by entry recorded on their dis¬ 
charge certificates.” 

The servant of an exempted person shooting birds for his employer has 
been held to be covered by the language of the preamble—see Queen-Empress 
v. Qunga Din (1899), I. L. R., 22 All., 118 ; but, in view of the presence of 
the words “carried or possessed” in the immediate context, and of the 
circumstance that one of the other exemptions is expressly made to extend to 
“retainers,” it is a question whether this ruling does not place too liberal 
a construction on the expression “for their own personal use.” 

The reference to “soldiers” in clause (3) has been construed as covering 
reservists: and it has been held—see Queen-Empress v. Samuel Luke (1900), 
I, L. R., 22 All. 323—that the exemption there made in favour of volunteers 
is general and is not restricted to them when acting as such. 

Clause (8) is restricted to the Native Army, because retired officers of the 
British Service will ordinarily be exempted by clause (5). 

By Home Department Notification No. 1201, dated the 22nd July, 1891/ 
the Governor General in Council has exempted from the operation of any 
prohibition contained in the Act “all Gurkha pensioners of Her Majesty’s 
Indian Forces who reside in British India in respect of weapons known as 
kukris. ” 

By Homo Department Notification No, 1438, dated the ‘27th March, 1903/ 
the Governor General in Council has exempted “from the operation of all prohi¬ 
bitions and directions contained in the Act, British officers, and members of 


* Now under revision along with the Notification of 1879 referred toon 
p. 393 above. 
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Volunteer Corps, in respect of single-barrel rifles of 303 bore used or intended 
to be used by them for match-shooting purposes, subject to the following 
conditions .*— 

(а) that only one such rifle at a time may bo imported or used by any 

individual officer or volunteer, 

(б) that the rifle shall be sighted to a range of over 1,000 yards, 

(c) that the rifle shall become part of the equipment of the corps to which 

the owner may, for the time being, belong, 

(d) that the owner shall, at the timo of importation, produce a certificate 

from the Commanding Officer of the Corps to which be belongs, to 
the effect that the weapon will be brought on to the equipment 
ledger of the Corps and will be accounted for in the same manner as 
other equipment, and 

(e) that this exemption shall cease to have effect on the owner leaving 

regimental employ permanently or leaving the Army or the Volun- 
teer force, as the case may be : provided that, if he departs from India 
immediately after so leaving, he may take the weapon with him.” 

By the same notification the Governor General in Council has excluded 
«« from the operation of any prohibition and direction contained in the Act:— 

* * * * 

(h) uniform swords and dirks manufactured in Europe of recognised mili¬ 
tary or official patterns, when possessed by, or intended to be sup¬ 
plied to, persons entitled to wear them as part of their uniforms ; 

(»’) swords imported for presentation as Army or Volunteer prizes.” 

From the above it must have been apparent that British soldiers are free 
from all the restrictions that are placed by the law on the carrying and use of 
arms. But, in order to put a stop to the regrettable collisions which have 
from time to time taken place between them, when in search of sport, and 
natives of the country, stringent executive orders prohibiting shooting other¬ 
wise than under a system of shooting-passes have lately been issued by the 
Commander-in-Chief in India and are now in force—see G. 0 C. C. No. 743, 
dated the 27th October, 1900. No warrant officer, non-commissioned officer 
or private soldier is at liberty to carry a fire-arm for sporting purposes 
without a pass granted by the officer commanding the corps or detachment to 
which he belongs or is for the time being attached, and passes are not to bo 
issued except to persons who are the possessors of good-conduct badges and 
are certified by proper authority to be competent to handle fire-arms. Each 
pass is to cover a party of three, who are enjoined not to separate whilst 
shooting and must be accompanied by a native qualified to act as interpreter. 
A number of detailed instructions on the subject are added, and it is laid 
down that any breach of these is to be triable by court-martial and punishable 
with deprivation of the privilege of shooting during the remainder of the 
offender’s Indian service. A copy of the General Order quoted must be hung 
up in a conspicuous place in every barrack-room, and the civil authorities have 
been requested to co-operate by explaining the position to the inhabitants of 
localities in which soldiers are in the habit of shooting, and warning the former 
to refrain from taking the law into their own hands. 






HACKNEY-CARRIAGE ACT, 1879 . 

THE HACKNEY-CARRIAGE ACT, 1879. 

(XIV of 1879.) 

[5 th September, 1879.] 

This Act does not extend beyond the United Provinces, the Central Provinces, 
Burma, Assam, Ajmere, Coorg, the Punjab, and the North-West Frontier 
Province ; but similar provisions are to be found in Bombay Act VI of 1863, 
Madras Act III of 1879, and Bengal Act II of 1891. These enactment have been 
rendered useless, and they are being superseded, by the provisions of ss. 131 to 
141 and 169 of the Cantonment Code, 1899, post. The Bombay Madras, and 
Bengal Acts referred to have, therefore, not been included in this collection. 

Wherfas it is expedient to provide for the regulation and control 
of hackney-carriages in certain municipalities and cantonments ; 
It is hereby enacted as follows :— 



1. This Act may be called “ the Hackney-carriage Act, 1879 ” : 
and it shall come into force at once; 

but nothing herein contained shall affect any power conferred by 
any law relating to municipalities, or any rule made in exercise of 
any such power. 

Interpretation. 2 In this Act— 
clause. 

“ hackney-carriage ” means any wheeled vehicle drawn by 
animals and used for the conveyance of passengers, which is kept, 
or offered, or plies, for hire ; and 

“’committee” means a municipal committee, or a body of 
municipal commissioners, constituted under the provisions of any 
enactment for the time being in force. 

Application of 3. The Lieutenant-Governors of the United Provinces of Agra 
paiuioa and'po- and Oudh, the Punjab and Burma, and the Chief Commissioners of 
nfie*. ma e the Central Provinces, Assam, Ajmere and Coorg, may, by notification 
in the official Gazette, apply this Act to any municipality in the terri- 
torries administered by them respectively. 

When this Act has been so applied to any municipality, the com¬ 
mittee of such municipality may, from time to time, make rules for 
the regulation and control of hackney-carriages within the limits of 
such municipality, in the manner in which, under the law for the 
time being in force, it makes rules or bye-laws for the regulation and 
control of other matters within such limits. 

Every rule made under this section shall, when confirmed by the 
Local Government and published for such time and in such manner 
as the Local Government may, from time to time, prescribe, have 
the force of law : 

Provided that the Local Government may, at any time, rescind 
any such rule. 
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Certain amendments in the first paragraph necessitated by the union of the 
North-Western Provinces and Oudh and the appointment of a Lieutenant 
Governor to Burma were made by the Repealing and Amending Act, 1903 (I of 
1903), and the text has been altered accordingly. The Act extends also to the 
North-West Frontier Province and the Chief Commissioner thereof—see s. 6 of 
the North-West Frontier Province Law and Justice Regulation, 1901 (VII 
of 1901). 

4. The Local Government of any of the said territories may, 
from time to time, subject to the control of the Governor General in 
Council, make rules for the regulation and control of hackney-carri¬ 
ages in any military cantonment situated in the territory administered 
by it. 

All rules made under this section, when published for such time 
and in such manner as the authority making the same may, from 
time to time, prescribe, shall have the force of law. 

A clause of this section, which took power for the Govesrnor General in 
Council to make rules for the regulation and control of hackney-carriages in 
cantonments situated in the Native feudatory states of India, was repealed by 
the Cantonments Act, 1889 (XIII of 1889), and has been omitted. Acts of the 
Indian legislature do not extend territorially to these states, and provision for 
them is, where necessary, made by the Executive Government in the exercise of 
the delegated foreign jurisdiction of the Crown—see Pt. I, ch. Y, § 10, ante . 

5. The authority making; any rules under this Act may extend 
their operation to any railway station, or specified part of a road, not 
more than six miles from the local limits of the municipality or can¬ 
tonment concerned : 

Provided that such extension shall be made, in the case of a 
municipality, with the sanction of the Local Government, and, in the 
case of a cantonment situate in British India, subject to the control 
of the Governor General in Council. 

When any rules have been made under this Act for any munici¬ 
pality, the Local Government may, subject to the control of the 
Governor General in Council, extend the operation of such rules to 
any cantonment the boundary of which is not more than six miles 
distant from the boundary of such municipality. 

It should be observed that there is no power to modify or adapt any rules 
extended under this section : they must on extension operate as they stand. 

6. The rules to be made under section 3 or section 4 may. 
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among other matters,— 

(a) direct that no hackney-carriage, or no hackney-carriage of a 
particular description, shall be let to hire, or taken to ply, or offered 
for hire, except under a license granted in that behalf; 

b) direct that no person shall act as driver of a hackney-carri¬ 
age except under a license granted in that behalf; 
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(<r) provide for the issue of the license referred to in clauses 
and (i), prescribe the conditions (if any) on which such licenses 
shall be granted, and fix the fees (if any) to be paid therefor; 

(,i) regulate the description of animals, harness and other things 
to be used with licensed carriages, and the condition in which such 
carriages and the animals, harness and other things used therewith, 
shall be kept, and the lights (if any) to be carried after sunset and 
before sunrise ; 

(f) provide for the inspection of the premises on which any such 
carriages, animals, harness and other things are kept; 

(/) fix the time for which such licenses shall continue in force, 
and the events (if any) upon which within such time they shall be 
subject to revocation or suspension ; 

(g) provide for the numbering of such carriages; 

(/ 5 ) determine the times at which, and the circumstances under 
which, any person keeping a hackney-carriage shall be bound to let 
or refuse to let such carriage to any person requiring the same ; 

(,) appoint places as stands for hackney-carriages and prohibit 
such carriages waiting for hire except at such places; 

(/) limit the rates or fares, as well for time as distance, which 
may be demanded for the hire of any hackney-carriage ; and pres¬ 
cribe the minimum speed at which such carriages, when hired by 
time, shall be driven; 

(k) limit the number of persons, and the weight of property, 
which may be conveyed by any such carriage ; 

(/) require the owner or person in charge of any such carriage 
to keep a printed list of fares in English and such other language as 
may be prescribed affiked inside such carriage in such place as may 
be determined by the rules, and prohibit the destruction or deface¬ 
ment of such list; 

(m) require drivers to wear a numbered badge or ticket, and to 
produce their licenses when required by a magistrate or other person 
authorized by the rules in this behalf, and prohibit the transfer or 
lending of such licenses and badges ; and 

(») provide for the deposit of property found in such carriages, 
and the payment of a fee by the owner of such property on the 
delivery thereof to him. 

7. Any person breaking any rule made under this Act shall be 
punished with fine which may extend to fifty rupees. 

8. The amount of any fees received and the amount of any ex¬ 
penses incurred in giving effect to this Act shall, in any municipality, 
be credited and debited respectively to the municipal fund, and, in 
any cantonment where there is a cantonment-fund, to such fund. 



MUNICIPAL TAXATION ACT, 1881 . 

9. If any dispute arises between the hirer of any hackney-carri¬ 
age and the owner or driver of such cairiage as to the amount of the 
fare payable by such hirer under any rule made under this Act, such 
dispute shall, upon application made in that behalf by either of the 
disputing parties, be heard and determined by any magistrate or 
bench of magistrates within the local limits of whose jurisdiction 
such dispute has arisen ; and such magistrate or bench may, besides 
determining the amount so in dispute, direct that either party shall 
pay to the other such sum as compensation for loss of time as such 
magistrate or bench thinks fit. 

Any sum determined to be due or directed to be paid under this 
section shall be recoverable as if it were a fine. 

The decision of any magistrate or bench in any case under this 
section shall be final. 

When any such case is heard by a bench, any difference of 
opinion arising between the members of such bench shall be settled 
in the same manner as differences of opinion arising between such 
members in the trial of criminal cases. 

As to the recovery of fines, see the note to 8. 22 of the Indian Volunteers’ 
Act, 1869 (XX of 1869), ante. 

10. If, at the time any dispute mentioned in section 9 arises, any 
magistrate or bench of magistrates having jurisdiction in respect of 
such dispute is sitting within the local limits to which the rules apply, 
the hirer of the carriage may require the driver thereof to take him 
in the same to the court of such magistrate or bench for the purpose 
of making an application under that section. 

Any driver neglecting or refusing to comply with such requisition 
shall be punished with imprisonment for a term which may extend to 
one month, or with fine not exceeding fifty rupees, or with both. 


THE MUNICIPAL TAXATION ACT, 1881. 

(XI of 1881.) 

[25th February , 1881.] 

As to this Act, see Pt. I, oh. V, ante. For the Statement of Objects and 
Reasons and the Proceedings in Council leading up to its enactment, see 
Gazette of India , 1880, Pt. V, p. 193, and Supplement, pp. 904, 915 ; also ibid , 
1881, Supplement, p. 250. It is in force generally throughout British India, 
except the Shan States and the Scheduled Districts of British Baluchhstan, 
the Santhal Parganas, the Pargana of Spiti, Angul, and the Chittagong Hill 
Tracts. 

Whereas it is expedient to empower the Governor General in 
Council to prohibit, in certain cases, the levy of municipal taxes 
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MUNICIPAL TAXATION ACT, l88l. 

. . ;i 

payable by persons in the military service or by the Secretary of 
State for India in CouncilIt is hereby enacted as follows :— 

1. This Act may be called “the Municipal Taxation Act, 
1881 .” 

It extends to the whole of British India : and shall come into 
force at once. 

2. In this Act “municipal committee” includes a municipal 
corporation or a body of municipal commissioners constituted by 
or under the provisions of any enactment for the time being in 
force. 

3. Notwithstanding anything contained in any enactment for 
the time being in force, the Governor General in Council may, by 
an order in writing, prohibit the levy by a municipal committee of 
any specified tax— 

(a) payable by any person subject to the Army Discipline and 
Regulation Act, 1879 , or the Indian Articles of War, who is com¬ 
pelled by the exigencies of military duty to reside within the limits 
of a municipality or 

(3) payable by the Secretary of State for India in Council. 

The Governor General in Council may, by a like order rescind 
any such prohibition. 

The Army Discipline and Regulation Act, 1879 (42 & 43 Viet., c. 33 ), was 
replaced by the Army Act (44 & 45 Viet., c. 58), and the reference to the 
former in clause ( 6 ) should nrv be construed as referring to the latter. A 
volunteer clearly cannot be brought within the scope of clause (a): 

Where a cantonment is—as is the case with only four cantonments in 
British India, viz., those of Cananore, Trichinopoly, Calicut, arid Berhampore 
in the Madras Command—included in a municipality, exemption from taxation 
in it can be provided for by a notification under this section ; but confusion 
would be avoided if it were dealt with under s. 20 of the Cantonments Act, 
1889 (XIII of 1889), this enactment being reserved for use in respect of purely 
municipal areas. 

The following notifications have been issued under this section : — 

Home Department Notification No. 162, dated the 18th November, 
1881.*—In exercise of the powers conferred by section 3 of Act XI of 1881 
(the Municipal Taxation Act, 1881), the Governor General in Council is 
pleased to prohibit the levy by any Municipal Committee upon the persons 
described below’ of taxes of the following kinds : — 

Persons exempted. 

All persons exclusively in military employ, or belonging to any department 
directly attached to the Army or to the Public Works Department, Military 

* See Gazette of India , 1881, supplement, p. 1295. Of. the first notifica¬ 
tion (H. D. No. 163, dated the 18th November, 1881) reproduced under s. 20 
of the Cantonments Act, 1889 (XIII of 1889), post > 
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persons subject to the Army Discipline and Regulation Act,* 
1879, or the Indian Articles of War, and compelled by the exigencies of 
military duty to reside within the limits of a Municipality. 

Taxes from the operation of which exemption is granted. 

(1) Municipal taxes on salaries. 

(2) Municipal taxes on professions, trades, callings offices or appointments. 

(3) Municipal taxes on horses, mules, or ponies kept for military duty. 

(4) Municipal tolls leviable on any ferry or road in respect of animals or 

vehicles kept or used for military duty. 

Home Department Notification No. 17 dated the 23rd January, 1902. f— 
In exercise of the powers conferred by section 3 of the Municipal Taxation 
Act, 1881 (XI of 1881), the Governor General in Council is pleased to prohibit 
the levy by the Municipal Corporation of the City of Bombay of any tax 
in respect of a bycycle or tricycle belonging to, and used by a warrant or non¬ 
commissioned officer or soldier either belonging to, or for the time being 
attached to, or performing any duty connected with, the garrison of the Presi¬ 
dency-town of Bombay, who is compelled by the exigencies of military duty to 
reside within the limits of the said City of Bombay. 

4. So long as any order made under section 3 prohibiting 
the levy of a tax on any person mentioned in clause (a) of that sec¬ 
tion remains in force, the Secretary of State for India in Council 
shall be liable to pay to the municipal committee mentioned in the 
order the amount which otherwise would have been payable to such 
committee by such person : 

Provided that the said Secretary of State in Council shall not be 
liable to pay any sum in respect of any horse which such person is 
bound by the regulations of the service to which he belongs, to keep. 

Nothing in this section, or in section 5 below, applies in the case of any 
municipal area which is also a cantonment or part of a cantonment—see s. 
20 (2) of the Cantonments Act, 1889 (XIII of 1889;, post; but—see the note 
to s. 3 above—such cases are most exceptional. 

Save in the case of a horse-tax, the burden is by this section removed 
from the military man to the general taxpayer. 

5. So long as any order made under section 3 , prohibiting 
the levy of any tax payable by the Secretary of State for India in 
Council, remains in force, the said Secretary of State in Council 
shall be liable to pay to the municipal committee, in lieu of such 
tax, such sums (if any) as an officer from time to time appointed in 
this behalf by the Local Government may, having regard to all the 
circumstances of the case, from time to time determine to be fair 
and reasonable. 

* See now the Army Act (44 & 45 Viet., c. 58). 

t See Gazette of India , 1902, Pt. 1, p. 59. A similar notification—see 
Gazette of India , 1904 Pt. I, p. 187—has been issued in respect of the muni- 
cipalies of Madras and Ootacamund. 
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FORT WILLIAM ACT, 1881 . 

See the first note to s. 4 above. Here some measure of relief for the 
general tax-paying public is contemplated. 

6. If any question arises whether any duty is military duty 
within the meaning of this Act, the decision of the Governor 
General in Council thereon shall be conclusive. 

If any question arises whether any person is compelled as afore¬ 
said to reside within the limits of a municipality, or is bound as 
aforesaid to keep any horse, the decision thereon of such authority 
as the Governor General in Council may, from time to time, appoint 
in this behalf shall be conclusive. 

These questions are thus left for decision in the hands of the executive, 
the decisions of which cannot be overruled by any court of law. 


THE FORT WILLIAM ACT, 1881. 

(XIII of 1881.) 

[1st April , 1881.] 

A fort, such as the Calcutta Fort, is, no doubt, a cantonment, and, primd 
facie, the Cantonments Act, 1880 (XIII of 1889), post , should apply to it. 
But, where the provisions of a special enactment are inconsistent with those 
of a general one, the special enactment prevails on the principle thatper*era/»- 
bus 8pecialia derogant. The Act of 1889 provides for the administration of 
cantonments generally, and it contemplates the appointment of a cantonment 
magistrate, who is invested with ordinary magisterial powers by the Local 
Government and is strictly bound by the Code of Criminal Procedure, 1898 
(Act V of 1898), his decisions being subject to the right of appeal conferred 
by that Code. It also empowers the Governor General in Council to make 
rules as to the abatement of nuisances, sanitation, and so forth. The Fort 
William Act of 1881, on the other hand, provides for the appointment by the 
Government of India of a military officer as Fort Magistrate, and that officer 
is merely required to follow, as nearly as may be, the ordinary procedure, 
while his findings, sentences and orders are declared to be final. Moreover, it 
leaves it to the Commander-in-Chief, subject to the sanction of the Governor 
General in Council, to make rules such as those which the Governor General 
in Council is empowered to frame in the case of cantonments. The two enact¬ 
ments referred to are, thereforo, obviously incompatible with each other; and 
the result is that the special Act of 1881 applies, while the general Act of 1889 
has no application, to Fort William. 

The validating clause—s. 9—was repealed as being spent by the Repealing 
and Amending Act, 1891 (XII of 1891), and has been omitted. 

Whereas it is expedient to give power to make rules for the 
better government of Fort William in Bengal and to provide for the 
establishment of a Court within the said Fort for the trial of persons 
charged with breaches of such rules; It is hereby enacted as 
follows; — 
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1 . This Act may be called "The Fort William Act, 1881 and 
it shall come into force on the first .day of April, 1881 . 

But nothing herein contained shall be*deemed to confer jurisdic¬ 
tion over any persons (other than artificers, labourers, sutlers and 
followers) to whom the Army Act or the Indian Articles of War, 
1869 , is or are applicable. 

The words " Army Act” were sustitnted for " Army Discipline and Re¬ 
gulation Act, 1879,” by the Repealing and Amending Act, 1903 (I of 1903). 

As to the application of the Indian Articles of War, see Pt. I, clause (d), 
of Act V of 1869, ante. 

2. The Governor General in Council may, from time to time, 
by notification in the Gazette of India, define, for the purposes of 
this Act, the limits of Fort William in Bengal; and in this Act the 
expression “ the Fort” means the area so defined. 

The limits of the Fort have been defined under this section by Notification 
No. 498, dated the 12th September, 1884—see Gazette of India , 1884, Pt. I, 
p. 326. 

3. The Commander-in-Chief in India may, from time to time, 
with the sanction of the Governor General in Council, make rules, to 
be in force within the Fort, in regard to the matters specified in the 
schedule hereto annexed, and other matters of a like nature, and 
may by such rules prescribe, as penalties for the infringement 
thereof, fine which may extend to fifty rupees, or imprisonment for 
a term which may extend to four days, or both. 

When a sentence of fine is passed under any such rule, the term 
for which the Court directs the offender to be imprisoned in default 
of payment of such fine may extend to, and shall not exceed, four 
days. 

When any rule is made under this section, a copy thereof, in 
English and such other languages as the Governor General in Coun¬ 
cil may from time to time direct, shall be exhibited in such conspicu¬ 
ous places within the Fort as the officer commanding the Fort may 
from time to time direct. 

Rules under this section were issued by G.O.C.C., dated the 6th 
November, 1884. These render practically all the acts described in the 
schedule punishable in the manner indicated in this section, and direct police 
officers, non-commissioned officers and military policemen to arrest offenders. 

4 The Governor General in Council may invest any commissi¬ 
oned officer in Her Majesty's Army with power to try persons 
charged with any infringement of the rules made under section 3 . 
The officer so invested is hereinafter called the Fort Magistrate. 
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5 . In all cases under this Act, the Fort Magistrate shall, except 
as herein otherwise provided, exercise within the Fort the powers, 
and, as nearly as may be, follow the procedure, conferred on, and 
prescribed for, a Presidency Magistrate by the Presidency Magistrates 
Act, 1877 ; and, subject to the power conferred by the High Courts' 
Criminal Procedure Act, 1875, section 147, every finding, sentence 
or order of such Magistrate under this Act shall be final. 

The Presidency Magistrates Act, 1877 (IV of 1877), was (with the excep¬ 
tion of s. 57, relating to court-fees) repealed by the Code of Criminal Pro¬ 
cedure, 1882 (Act X of 1882), and so much of it as is extant should be cited as 
the Presidency Magistrates (Court-fees) Act, 1877. Presidency Magistrates 
are now appointed under the Code of Criminal Procedure, 1898 (Act V of 
1898), and ,their procedure is regulated by that Code. Similarly, the High 
Courts’ Criminal Procedure Act, 1875 (X of 1875), was repealed by the Code 
of Criminal Procedure, 1898 (Act V of 1898), and the reference to s. 147 of the 
former should now he read as referring to s. 520 of the latter, under which the 
High Court may transfer to itself and dispose of any case pending before an 
inferior court. 


Power to arrest 6 - Any Police -officer, or any other person empowered in this 

without war¬ 
rant and release behalf by the Governor General in Council, by name or as a mem- 

on bail. J 

ber of a specified class, may arrest without warrant any person who 
in his sight commits an offence punishable under this Act. 

Every person so arrested shall be taken to the Police-station 
within the Fort, and shall be detained there until he gives to the 
Police-officer in charge of such station a bond, with or without 
sureties, as such officer may require, for a sum not exceeding one 
hundred rupees, to appear before the Fort Magistrate at a time to be 
specified in such bond, or until he can be brought before such 
Magistrate. 


A member of the military garrison police is not—see Pt. I, ch. V, § 3, 
ante —a police-officer within the meaning of tho law, and such a person cannot 
legally act under this section unless empowered in this behalf by the 
Governor General in Council. Non-commissioned officers and military police¬ 
men have, however, been given the necessary authority by the rules referred 
to in the note to s. 3 above, those rules having been issued with the sanction 
of the Governor General in Council. 


Jurisdiction 7 . Nothing in this Act or in any rule made hereunder shall 
Mftgi^mtcl e an 2 affect the jurisdiction of the Magistrates appointed under the Presi- 
Ser^other n laws dency Magistrates Act, 1877, or shall prevent any person from being 
prosecuted under any other law for any offence punishable under this 
Act, or from being liable to any other punishment than is provided 
for such offence by this Act: 

Provided that no person shall be punished twice for the same 
offence. 
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As to the repealed Act IV of 1877 here again referred to, see the note 
to 8. 5 above. The latter part of this provision has been enacted once for all 
by s. 26 of General Clauses Act, 1897 (X of 1897)—see Pt. I, ch. VI. § 5, ante . 

8. No prosecution for any offence under this Act shall be com¬ 
menced after the expiration of three months next after such offence 
has been committed. 


THE SCHEDULE. 

(See section 3.) 

(1) Throwing dirt or rubbish of any description into the drains or roads, 
or anywhere but in the appointed places. 

(2) Removing night-soil without a covering or at unauthorized hours. 

(3) Camp-followers, servants and others not keeping the godowns they 
live in clean. 

(4) Performing offices of nature in other than the appointed places. 

(5) Bathing, or washing clothes or animals, in the cunette or other un¬ 
authorized places. 

( 6 ) Selling unwholesome articles of food, grain or drinks. 

(7) Adulterating food or drinks. 

( 8 ) Making evacuations in unauthorized places. 

(9) Rash or negligent driving. 

(10) Picketting, training or breaking in animals. 

(11) Causing obstruction by vehicles on the road. 

(12) Exposing or hawking articles for sale about the roads and barracks, 
or within the Fort, without a Fort-pass. 

(13) Beating drums or tom-toms. 

(14) Damaging lamps, posts, masonry or other Government-property in 
any part of the Fort. 

(15) Disorderly behaviour in the public thoroughfares. 

(16) Gambling. 

(17) Spitting pan on any of the public staircases, gateways, walls and 
verandahs, or defacing in any way the walls of barracks, buildings or gate¬ 
ways. 

(18) Throwing slops into the drains. 

(19) Washing cooking-pots at the water-taps and wasting water. 

(20) Cooking in unauthorized places. 

(21) Hanging clothes to dry on the guns or masonry-work. 

(22) Laying out clothes, accoutrements or stable-bedding after the autho¬ 
rized hours. 

(23) Destroying the tress, bushes or plants, or climbing trees. 

(24) Servants smoking hookahs in their masters’ quarters or cook-houses, 
or keeping such quarters or cook-houses in au insanitary state. 

(25) Trespassing on parade-grounds, or making footpaths across the 
grass-plots. 

(26) Being drunk and incapable. 

(27) Fighting, quarrelling and creating a disturbance, or making unneces* 
sary noise of any kind. 
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(28) Affixing bills and papers on any walls in the Fort. 

(29) Cutting grass or interfering with the grass-contractor. 

(30) Declining to show a tin pass when called upon to do so. 

(31) Being found in the garrison without a tin pass, or being in possession 
of a ticket belonging to another. 

(32) Driving vehicles without lights or with insufficiently greased wheels. 

(33) Swinging or sitting on the chain-fences. 

(34) Interfering in any way with the guns, carriages or piles of shot and 
shell on the works, or with the packed ordnance. 

(35) Mounting the ramparts or parapets or entering the embrasures with¬ 
out authority. 

(36) Smuggling liquor into the Fort. 

(37) Burning stable-litter or lighting fires except in authorized places and 
at authorized hours. 

(38) Carrying lights except in closed lauterns, or letting off fireworks. 

(39) Removing property of auy kind or description from the Fort without 
written authority. 

(40) Allowing animals of any sort to stray into the Fort, or to graze 
within the same. 

(41) Slaughtering animals or exposing carcasses or offal within the Fort. 

(42) Keeping dogs or poultry in unauthorized places. 

(43) Buying, selling or receiving any portion of a soldier’s kit. 

(44) Disobedience of lawful authority in failing to attend to authorised 
instructions of the police or of the several sentries posted throughout the Fort. 

(45) Occupying buildings of any kind without proper allotment. 


Extract from 

THE TRANSFER OF PROPERTY ACT, 1882 . 

(IV of 1882.) 

list July, 1882.] 

This Act does not extend ex proprio vigore to the Provinces of Bombay, the 
Punjab, and Burma, or to the North-West Frontier Province ; and it has not 
yet been extended to any of them. But the transfer of a public office, 
salary, stipend, or pension is opposed to public policy and void apart from 
statute-law; and there are other enactments directed against it—seo Pt. 1, 
ch. I. § 13, ante. 

6. Property of any kind may be transferred, except as otherwise 
provided by this Act or by any other law for the time being in force. 
* * * * * 

(;) A public office cannot be transferred, nor can the salary of 
a public officer, whether before or after it has become pagable. 

(g) Stipends allowed to military and civil pensioners of Govern¬ 
ment and political pensions cannot be transferred. 
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Extract from 



THE CODE OF CIVIL PROCEDURE. 

(Act XIV of 1882) 

[17th March, 1882.'] 

This Code is under revision and a new Code is now before the Governor 
General’s Legislative Council; but when the latter will become law is at 
present doubtful. 


91. The Court may, notwithstanding anything hereinbefore con¬ 
tained, substitute for the summons a letter signed by the Judge or 
such officer as he appoints in this behalf, where the defendant is, 
in the opinion of the Court, of a rank which entitles him to such 
mark of consideration. 

The letter shall contain all the particulars required to be stated 
in the summons, and, subject to the provisions in section 92 , shall 
be treated in all respects as a summons. 


Substitution 
of letter for 
summons. 


92. When a letter is so substituted for a summons, it may be sent Mode of send 

, . . . , . . . . , , ing such letter. 

to the defendant by post or by a special messenger selected by the 
Court, or in any other manner which the Court thinks fit; unless the 
defendant has an agent empowered to accept service in which case 
the letter may be delivered or sent to such agent. 


266. The following property is liable to attachment and sale in Property liable 
execution of a decree (namely), lands, houses or other buildings, in eiSut^oTof 
goods, money, banknotes, cheques, bills of exchange, hundis, pro¬ 
missory notes, Government securities, bonds or other securities for 
money, debts, shares in the capital or joint stock of any railway, ban¬ 
king or other public company or corporation, and, except as herein¬ 
after mentioned, all other saleable property, moveable or immove¬ 
able, belonging to the judgment-debtor, or over which, or the profits 
of which, he has a disposing power which he may exercise for his 
own benefit, and whether the same be held in the name of the judg¬ 
ment-debtor or by another person in trust for him or on his behalf: 

Provided that the following particulars shall not be liable to such 
attachment or sale, (namely):— 

***** 


g) stipends and gratuities allowed to military and civil pensi¬ 
oners of Government, and political pensions; 

(h) the salary of a public officer or of any servant of a railway 
company or local authority to the extent of— 

(i) the whole of the salary where the salary does not 

exceed twenty rupees monthly ; 

(ii) twenty rupees, monthly where the salary exceeds 
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twenty rupees, and does not exceed forty rupees, 
monthly'; and 

(iii) one moiety of the salary in any other case; 

(0 the pay and allowances of persons to whom the Indian Arti¬ 
cles of War apply. 

***** 
Explanation .—The particulars mentioned in clauses (g), (, h ), (f), 
* * are exempt from attachment or sale whether before or after 

they are actually payable : 

Provided that nothing in this section shall be deemed— 

***** 

( 3 ) to affect the Army Act, 1881, or any similar law for the time 
being in force. 

The pay ami allowances of persons subject to the Indian Articles of War 
(Act V of 1869), and of Indian reservists when actively employed, are abso¬ 
lutely exempted from attachment in execution of the decrees of the civil 
courts by arts. 182 and 188 of those Articles and proviso (i) above ; while 
the salaries of soldiers subject to the Army Act (44 & 45 Viet., c. 58) are 
likewise completely protected by s. 144 of that Statute. A partial exemption 
only is secured by proviso (/i) to military officers in common with other 
public officers. 

The expression “public officer” includes — see s. 2 of the Code—“ every 
commissioned officer in the military forces of His Majesty, while serving 
under Government,” as well as “ every officer in the service or pay of Govern¬ 
ment.” In the Calcutta Trades Association v. Hyland (1896), I. L. R., 24 
Cal. 102, it was held that an officer of the “Indian Staff Corps,” now the 
“Indian Army,” was a “public officer” within the definition, and that, 
therefore, his pay was subject to attachment in execution of a decree against 
him ; and this ruling was followed without hesitation by the Madras High 
Court in Watson v Lloyd (1901), I. L. R., 25 Mad. 402. But in the Calcutta 
case the learned Judge further held, although the point was not material 
to the issue, that the liability must be restricted to pay received from the 
Indian Government, and that the pay of an officer of the regular forces — by 
which was evidently meant an officer in the British Service—was not subject 
to attachment, since he was paid by, and served, the Crown rather than the 
Government of India. These obiter dicta seem to have been suggested 
by a misapprehension of the actual facts. The British garrison in India 
is excluded from the Army Estimates annually voted by Parliament, and the 
cost of its maintenance is a charge on Indian revenues. A military officer 
in the British Service in India is, therefore, in the pay of the Government 
of India as much as an officer of the Indian Army, and he is equally under 
the orders of the Commander-in-Chief in India and the Governor General 
in Council. It would appear, then, that every military officer serving in 
India, whether in the Indian Army or in a British regiment or corps, is a 
“ public officer ” within the meaning of the Code, and that a portion of his 
salary is liable to attachment as provided by this section. 
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It hap been held that the word “salary” in clause (A) of the proviso includes 
half-pay allowances during absence on furlough or sick-leave, the consequence 
being that, if there is a decree against an absent officer, his emoluments may 
be reduced to one-quarter of their ordinary amount. In these circum¬ 
stances the object aimed at by the proviso and dictated by considerations 
of public policy — namely, that of enabling a military judgment-debtor to 
maintain himself and his family in a manner becoming the position and rank 
of an officer holding His Majesty’s commission —is liable to be defeated ; and it 
is, therefore, proposed by the revised Code of Civil Procedure that the whole 
of leave allowances should be protected On the other hand, it is thought that 
the protection contemplated should not be extended to the case of an officer 
or pensioner who refuses to make any attempt to satisfy a decree for alimony 
obtained against him by his wife. Accordingly in the Civil Procedure Code 
Bill, as amended by the Select Committee in March, 1903, the relevant portion 
of s. ‘266 is made to run thus : — 

“Provided that the following particulars shall not be so liable, namely : — 

* * * * # 

{y) the following particulars, namely :— 

(i stipends and gratuities allowed to military and civil pensioners of 
the Government, 

(ii) political pensions, 

(iii) allowances (being less than salary) of any public officer or of any 

servant of a railway company or local authority, while absent 
from duty, and 

(iv) the salary or allowances equal to salary of any such public officer 

or servant as is referred to in sub-head (iii), while on duty, to 
the extent of — 

the whole of the salary, where the salary does not exceed 
twenty rupees monthly ; 

twenty rupees monthly where the salary exceeds twenty 
rupees, ami does not exceed forty rupees, monthly ; and 
one moiety of the salary in any other case ; 
except in so far as a portion, not exceeding one moiety, of any of 
such particulars may be attached in execution of a decree for 
alimony obtained against the pensioner, public officer or servant 
of a railway company or local authority ; 

(A) the pay and allowances of persons to whom the Indian Articles of War 

“pp'y; . » 

Explanation.— The particulars mentioned in clauses ({/), (A), * * shall not 

lje liable as aforesaid, whether before or after they are actually payable. 
Nothing in their section shall be deemed — 



( 6 ) to affect the provisions of the Army Act or of any similar law for 
the time being in force.” 

268 . * * * * * 

In the case of the salary of a public officer or the servant of a Attaobmeut of 
railway company, the attachment shall be made by a written order 
requiring the officer whose duty it is to disburse the salary, to with- »tou of ^udg. 


52 


ment-debtor. 
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hold every month such portion as the court may direct until the 
further orders of the court. 

A copy of every such order shall be fixed up in a conspicuous part 
of the court-house, and shall be served on the officer so required. 

i-very such officer may, from time to time, pay into court any 
portion so withheld, and such payment shall discharge the Govern¬ 
ment or the railway company, as the case may be, as effectually as 
payment to the judgment-debtor. 

Under s. 151 (3) of the Army Act (44 & 45 Viet., c. 58), military officers 
were liable to stoppage of one-half of their pay in execution of decrees, and 
attaching orders against them remained in force wherever they were. When 
this provision was repealed as a sequel to the abolition of Courts of Re¬ 
quest, an addition was made to b. 136 by the Army (Annual) Act, 1895, so as to 
legalize deductions authorized by any law passed by the Governor General of 
India in Council. This provision, in view of the definition of “ public officer”, 
placed military and civil officers ou the same footing for the purposes of 
attachment under the Code of Civil Procedure. A public officer, whatever the 
amount of his indebtedness, remains, by virtue of statutory exemption, in enjoy¬ 
ment of at least one moiety of his salary, while his creditor, by reason of the 
application of the provisions relating to local jurisdiction, must follow him, if 
he is transferred, from court to court with applications for transfer and attach¬ 
ment. Moreover, his creditor is burdened with responsibility of discovering 
the officer actually disbursing his salary ; and it is possible, in practice, 
for a public servant acting as his own paymaster to place the most serious 
obstructions in the way of execution. In these circumstances, it is proposed, 
in the revised Code of Civil Procedure now before the legislature, to revert, 
in substance, to the provisions of a. 151 (3) of the Army Act, and to cast the 
responsibility on the Government of making its own arrangements for receiving 
notice aud for effecting the proper deductions. And, as a corollary to these 
suggestions, it is at the same time proposed to declare the order of attachment 
to be effective, not merely while the judgment debtor is in India, but also so 
long as he is in receipt of emoluments from the Indian revenues. Accordingly, 
the revised Code contains, in lieu of the above provision, the following new 
provision on the subject : — 

“208F. (1) Where the property to be attached is the salary or allow¬ 

ances of a public officer or of a servant of a railway company or local autho¬ 
rity, the Court, whether the judgment-debtor or the disbursing officer is or is 
not within the local limits of the Court’s jurisdiction, may order that the 
amount shall, subject to the provisions of section 266, sub-section (1), proviso 
(p), sub-heads (Hi) and (iv)> be withheld from such salary or allowances either 
in one payment or by monthly instalments as th Court may direct; and, 
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unsatisfied order of attachment, the officer appointed by the Government in 
this behalf shall forthwith return the subsequent order to the Court issuing 
it, with.a full statement of all the particulars of the existing attachment. 

“(3) Every order made under this section, unless it is returned in accord¬ 
ance with the provisions of sub-section (2), shall, without further notice or 
other process, bind the Government or the railway company or local authority, 
as the case may be, while the judgment-debtor is within the local limits to 
which this Code for the time being extends, and, while he is beyond those limits, 
if he is in receipt of any salary or allowances payable out o/ His Majesty’s Indian 
revenues or the funds of a railway company carrying on business in any part 
of British India or local authority in British India ; and the Government or 
the railway company or local authority, as the case may be, shall be liable for 
any sum paid in contravention of this section.” 

422. Where the defendant is a public officer, the court may 
send a copy of the summons to the head of the office in which the 
defendant is employed, for the purpose of being served upon him, 
if it appear to the court that the summons may be most conveniently 
so served. 

In the revised Code of Civil Procedure, flow before the Governor General’s 
Legislative Council, this section, and also s. 468 below, have been omitted, and 
the following provisions have been substituted therefor. 

“90 A. (1) 

“ (2) Where the defendant is a commissioned or gazetted officer of His 
Majesty’s military or naval forces or of His Majesty’s Indian Marine Service, 
the Court shall send the summons to be served in such manner and through 
such person as the Governor General in Council may, by rules made in this 
behalf after previous publication, direct, together with a copy to he retained 
by the defendant. 

“(3) Where the defendant belongs, otherwise than as a commissioned or 
gazetted officer, to His Majesty’s military or naval forces or to His Majesty’s 
Indian Marine Service, the Court shall send the summons to his commanding 
officer to be served on him, together with a copy to be retained by the defen¬ 
dant. 

“90 A A. Where a summons is delivered or sent to any person for service in 
accordance with the provisions of section 87, or of section 90 A, sub-section (1) 
or sub-section (3), or of any rules made under section 90 A, sub-section (21, 
such person shall be bound to serve it, if possible, and to return it under his 
signature, with the written acknowledgment of the defendant, and such signa¬ 
ture shall be deemed to be evidence of due service. If from any cause service 
is impossible, the summons shall be returned to the Court with a full state¬ 
ment of such cause and of the steps taken to procure service, and such state¬ 
ment shall be deemed to be evidence of non-service.” 

The exigencies of the public service demand that military, as well as civil, 
officers should not be summoned without proper notice to their superiors ; 
but this concession, coupled with the privileges secured for them in connec¬ 
tion with the attachment of their salaries, would seem reasonably to cast 
upon the Government a corresponding duty to facilitate service. Hence the 
inclusion of the above provisions in the revised Code. Owing to the varied 
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conditions of military service, it is proposed in the new sub-section (2) to follow 
the terms of s. 26 (29) of the Cantonments Act, 1889 (XIII of 1889), and to leave 
the matter of service on officers to be regulated by rules ; and s. 90 A follows 
s. 72 (2) of the Code of Criminal Procedure, 1898 (Act V of 1898), by treating 
the return of service as evidence, through unsupported by affidavit. 1 he 
suggestion similarly to treat a return of non-service is suggested in order to 
avoid the necessity for summoning public officers where, as not infrequently 
occurs, an ex parte decree has been passed through inadvertance and it is 
sought to set it aside, 

423. If the public officer on receiving the summons considers 
it proper to make a reference to the Government before answering 
to the plaint, he may apply to the Court to grant such extension of 
the time fixed in the summons as may he necessary to enable him 
to make such reference and to receive orders thereon through the 
proper channel; and the Court upon such application may extend 
the time for so long as appears to be requisite. 

In the re vised Code it is made clear that it is incumbent on a court to 
grant the necessary extension, and the provision runs as follows• 

“423. (1) Where the defendant in a suit is a public officer and, on receiving 

the summons, considers it proper to make a reference to the Government before 
answering to the plaint, he may apply to the Court to grant such extension of 
the time fixed in the summons as may be necessary to enable him to make 
such reference and to receive orders thereon through the proper channel. 

“<2) Upon such application the Court shall extend the time for so long 
as appears to it to be necessary,” 

424. No suit shall he instituted against the said Secretary of 
State in Council, or against a public officer in respect of any act 
purporting to be done by him in his official capacity, until the ex¬ 
piration of two months next after notice in writing has been, in the 
case of the Secretary of State in Council, delivered to, or left at the 
office of, a Secretary to the Local Government or the Collector of 
the district, and, in the case of a public officer, delivered to him 
or left at his office, stating the cause of acti m and the name and 
place of abode of the plaintiff, and the relief which he claims ; and 
the plaint must contain a statement that such notice has been so 
delivered or left. 

In the revised Code it is made clear that the qualification “ in respect of 
an act purporting to be done by him in his official capacity ” docs not relate 
to the Secretary of State as well as to other public officers ; and that notice 
is necessary whether the action is founded upon contract or upon tort, it 
having been held that the provision in the present Code applies only in the 
latter case. The new section, which runs as follows, is also extended to 
cover cases in which the Secretary of State or a public officer is joined as a 
defendant in a suit after the plaint has been filed ; and another section is 
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added to recognise the necessity for allowing reasonable time for departmental 
reference and the uselessness of insisting upon purely official affidavits. 

“424. No suit of any kind shall ne instituted against the Secretary of 
State for India in Council, or against a public officer in respect of an act 
purporting to be done by such public officer, whether in the matter of a 
contract or otherwise, in his official capacity, nor shall the said Secretary of 
State in Council or public officer be made a defendant under the provisions of 
section 32 to any suit of the description hereinbefore referred to, until the 
expiration of two months next after notice in writing has been, in the case 
of the said Secretary of State in Council, delivered to, or left at the office 
of, a Secretary to the Local Government or the Collector of the district, and, 
in the case of a public officer, delivered to him or left at his office, stating 
the cause of action and the name and place of abode of the plaintiff and the 
relief which he claims ; and, where a suit of the nature referred to in this 
seotion is instituted, the plaint shall contain a statement that such notice 
has been so delivered or left: 

“Provided that, w here a person, having given notice under this section, dies 
before instituting the suit, his legal representative may institute the suit 
without giving further notice. 

“ Explanation .- A Collector is entitled to notice under this section whenever 
a suit is i nstituted against him or he is joined as a defendant in the capacity 
of an agent of the Court of Wards, notwithstanding that he is so sued or 
joined as a defendant, not by reason of an act purporting to be done by him 
in his official capacity, but merely for the protection of a minor’s title. 

“424A. Where a suit is instituted by or against the Secretary of State for 
India in Council or against a public officer in respect of an act purporting to 
have been done by him in his official capacity, the Court shall, in lieu of the 
periods specified in sections 126, 125A and 128, fix*such time as it considers 
a reasonable period within which the Secretary of State for India in Council 
or the public officer shall answer an interrogatory or may apply to the Court 
to set aside an interrogatory or may require the other party to admit the 
genuineness of any document material to the suit ; and nothing in section 
126 or section 129 shall be deemed to require the Secretary of State for India 
iu Council, or any public officer, in any such suit, to answer interrogatories, 
or to declare documents, by affidavit.” 
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425 . No warrant of arrest shall be issued in such suit without 
the consent in writing of the District Judge. 

In the revised Code this is omitted as a separate section, and another pro* 
vision precluding arrest altogether is included in new sectiou 428—see below. 

426 . If the Government undertakes the defence of a suit against 
a public officer, the Government Pleader, upon being furnished mm»t def( '^ er * 
with authority to appear and answer to the plaint, shall apply to the 
Court, and upon such application the Court shall cause a note of 
his authority to be entered in the register. 

See note to s. 427 below. See also, s. 547 regarding the giving of security in 
certain cases. 
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427 . If such application is not made hy the Government 
Pleader on or before the day fixed in the notice for the defendant 
to appear and answer to the plaint, the case shall proceed as in a 
suit between private parties, except that the defendant shall not be 
liable to arrest, nor his property to attachment, otherwise than in 
execution of a decree. 

No material alteration in ss. 426 and 427 is proposed by the revised Code ; 
but in it the two provisions are combined thus— 

“426. (1) Where the Government undertakes the defence of a suit against 
a public officer, the Government Pleader, on being furnished with authority 
to appear and answer to the plaint, shall apply to the Court, and upon such 
application the Court shall cause a note of his authority to be entered in the 
register of civil suits. 

“( 2 ) Where no application under sub-section (1) is made by the Govern¬ 
ment Pleader on or before the day fixed in the notice for the defendant to 
appear and answer, the case shall proceed as in a suit between private parties : 

“Provided that the defendant shall not be liable to arrest, nor his property 
fco attachment, otherwise than in execution of a decree.” 


428 . In a suit instituted against a public officer in respect of 
such act as aforesaid the Court shall exempt the defendant from 
appearing in person when he satisfies the Court that he cannot 
absent himself from his duty without detriment to the public service. 

This section and s. 425 are thus combined in the revised Code : — 

‘‘428. In a suit instituted against a public officer in respect of an act pur¬ 
porting to bo done by him in his offioial capacity, — 

(а) notwithstanding anything contained in section 426, sub-section (2), 
proviso, or any other provision of this Code, no warrant of arrest 
shall he issued against the defendant, and, 

(б) where the court is satisfied that the defendant cannot absent himself 
from his duty without detriment to the public service, it shall ex- 
empt him from appearing in person.” 

The change proposed in the first clause is as important as it is reasonable; 
and the amendment of language in the second should remove all misappre¬ 
hension as to its being necessary for the public officer concerned personally 
to satisfy the court of his inability to attend. 

Procedure 429 . When the decree is against the said Secretary of State in 

where decree is ~ J 

obtained against Council or against a public officer in respect of such act as aforesaid 
Government or * 

public officer. a time shall be specified in the decree within which it shall be satis¬ 
fied ; and, if the decree is not satisfied within the time so specified, the r 
Court shall report the case for the orders of the Local Government. 

Execution shall not issue on any such decree unless it remains 
unsatisfied for a period of three months computed from the date of 
the report. 


Exemption of 
officers from per¬ 
sonal appear¬ 
ance. 


This section is reproduced without material alteration in the revised Code, 
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465 . Where any officer or soldier actually serving the Govern¬ 
ment in a military capacity is a party to a suit and cannot obtain 
leave of absence for the purpose of prosecuting or defending the 
suit in person, he may authorize any person to sue or defend in his 
stead. 

The authority shall be in writing and shall be signed by the 
officer or soldier in the presence of (a) his commanding officer, or 
the next subordinate officer, if the party be himself the commanding 
officer, or (b), where the officer or soldier is serving in military staff 
employment, the head or other superior officer of the office in which 
he is employed. Such commanding or other officer shall counter¬ 
sign the authority, which shall be filed in Court. 

When so filed the countersignature shall be sufficient proof that 
the authority was duly executed, and that the officer or soldier by 
whom it was granted could not obtain leave of absence for the pur¬ 
pose of prosecuting or defending the suit in person. 

Explanation .—In this Chapter, the expression “ commanding 
officer” means the officer in actual command for this time being of 
any regiment, corps, detachment or depot to which the officer or 
soldier belongs. 

This section is reproduced without material alteration, and combined with 
ss. 466 and 467, in s. 465 of the revised Code. 

466 . Any person authorized by an officer or soldier to prosecute 
or defend a suit in his stead may prosecute or defend it in person in 
the same manner as the officer or soldier could do if present; or he 
may appoint a pleader to prosecute or defend the suit on behalf of 
such officer or soldier. 

This section ro-appears as s. 465 (4) of the revised Code. 

467 . Processes served upon any person authorized by an officer 
or a soldier, as in section 465, or upon any pleader appointed as 
aforesaid by such person to act for, or on behalf of, such officer or 
or soldier, shall be as effectual as if they had been served on the 
party in person or on his pleader. 

This is reproduced, practically unaltered, as s. 465 (5) of the revised Code. 

468 . When a soldier is a defendant, the Court shall send a copy 
of the summons to his commanding officer for the purpose of being 
served on him. 

The officer to whom such copy is sent, after causing it to be 
served on the person to whom it is addressed, if practicable, shall 
return it to the Court with the written acknowledgment of such 
person endorsed thereon. 
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If from any cause the copy cannot be so served, it shall be re¬ 
turned to the Court by which it was sent, with information of the 
cause which has prevented the service. 

The words “ officer or ” originally occurred after the initial word “When,” 
but they were repealed by s. 2 of the Cantonments Act, 1889 (XIII of 1889), 
in view, apparently of the provisions of s. 26 (29) of that enactment. In the 
revised Code s. 468 is omitted and incorporated in s. 90 A—see the notes to 
s. 4*22 above. 

547 . No such security as is mentioned in sections 545 and 546 
shall be required from the Secretary of State for India in Council 
or (when Government has undertaken the defence of the suit) from 
any public officer sued in respect of an act alleged to be done by 
him in his official capacity. 

Ss. 545 and 546 relate to the giving of security when a stay of execution 
is applied for or when an order is made for the extention of a decree appealed 
against. This provison is reproduced in the revised Code but removed to a 
place at the end of the chapter regarding suits by or against the Government 
or public officers. 


Extract from 

THE INDIAN EXPLOSIVES ACT, 1884 . 

(IV of 1884.) 

\_lst. July , 1887.] 

This Act restricts the manufacture*, possession, use, sale, transport, and 
importation of explosives as defined therein, but makes an exception in favour 
of the Government and its servants, including military men. See in this 
connection, Ft. I, Ch. I, § 13 (31), ante. 

14 . Nothing in this Act shall apply to the manufacture, posses¬ 
sion, use, sale, transport, or importation of any explosive— 

(а) by order of the Government, or 

( б ) by any person employed under the Government in the 

execution of this Act, or as a keeper of a magazine, 
artizan, soldier, sailor, policeman, or otherwise, or enrolled 
as a volunteer under the Indian Volunteers’ Act, 1869, in 
the course of his employment or duty as such. 

The word “soldier” must here be read as including an officer and indi¬ 
cating a miltary man as apposed to civilian. 
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Extract from 


THE INDIAN TELFGRAPH ACT, 1885 . 
(XIII of 1885 .) 


[1st October, 1885 .] 


The first of the two sections here reproduced provides, on the lines of s. 52 
of the English Telegraph Act, 1863 (26 & 27 Viet., c. 112), for the Government’s 
taking possession of a telegraph or intercepting telegraphic messages in cases 
of emergency. The provision is of special importance from a military point of 
view, and with it may be compared s. 26 of the Indian Post Office Act, 1898 
(VI of 1898), post. The remaining section is of interest in connection with 
war correspondence. 

5. (i) On the occurrence of any public energency, or in the Power for 

* Government to 

interest of the public safety, the Governor General in Council or a teke possesion 

of telegraphs 

Local Government, or any officer specially authorised in this behalf and intercept 

messages. 

bv the Governor General in Council, may— 

(a) take temporary possession of any telegraph established, 
maintained, or worked by any person licensed under this 
Act; or 

( 3 ) order that any message or class of messages to or from 
any person or class of persons, or relating to any parti¬ 
cular subject, brought for transmission by, or transmitted 
or received by, any telegraph, shall not be transmitted, 
or shall be intercepted or detained, or shall be disclosed 
to the Government or an officer thereof mentioned in 
the order. 

(2) If any doubt arises as to the existence of a public emer¬ 
gency, or whether any act done under sub section (i) was in the 
interest of the public safety, a certificate signed by a Secretary to the 
Government of India or to the Local Government shall be conclusive 
proof on the point. 

Should the question be raised in a court of law, the production of such a 
certificate as is here described would be a complete defence and preclude any 
further consideration or enquiry. 


29, If any person transmits or causes to be transmitted by Sendingfabri* 

telegraph a message which he knows to be false or fabricated, he cated messa & e - 
shall be punished with imprisonment for a term which may extend 
to three years, or with fine, or with both. 
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INDIAN INCOME-TAX ACT, 1886. 

Extract from 

THE INDIAN INCOME-TAX ACT, 1886 . 

(II of 1886.) 

[29th January , 1886. ] 

5. Nothing in section 4 shall render liable to the tax— 

* * * * * 

(/) the salary of an officer, warrant-officer, non-commissioned 
officer or private of Her Majesty's Forces or of Her 
Majesty's Indian Forces who is not in a employment 
which, according to the ordinary practice, is held in¬ 
differently by military persons and civilians, and whose 
salary does not exceed five hundred rupees per mensem ; or 
(j ) any person whose income from all sources is less than 
one thousand rupees per annum. 

A volunteer belongs to His Majesty’s Forces, and lie is entitled to the benefit 
of this exemption, if the other conditions imposed are fulfilled. 

The words “an employment which, according to the ordinary practice, is 
held indifferently by military persons and civilians ” have, owing to the faulty 
English, given rise to much difficulty and not a little discussion. It is scarcely 
correct to speak of an employment being “ held, ” as if it were an office or 
appointment ; and one of two things must be meant, according as stress is laid 
on the substantive or the participle so inaccurately used in conjunction. In 
other words, the phrase must be read as indicating either “ an employment 
in -which, according to the ordinary practice, military persons and civilians 
are engaged indifferently,” or “ an appointment which, according to the ordi¬ 
nary practice, is held indifferently by military persons and civilians.” The 
significance of the substantive should, doubtless, be allowed to prevail, and 
the former is the paraphrase recommended for adoption. The expression 
“employment” is distinct from the mere services rendered—see per Parke, B., 
in Elderton v. Emmens (1848) 17 L. J. C. P., 307 ; and what has to be looked 
to as the criterion is not so much the nature of the duties actually performed 
as the qualifications which, according to the ordinary practice, are considered 
essential to their proper discharge. Two concrete examples will make the 
meaning clear. Most civil surgeoncies in India are filled by officers of the Indian 
Medical Service ; but such persons are appointed, not because they possess 
the qualifications of a military man, or because the duties of a civil surgeon 
could not be equally well performed by a civil medical practitioner, but simply 
because it is necessary to maintain an Indian Medical Service in connection 
with the army, and appointments must be reserved for such of its members 
as are not for the time being required to serve with the troops. A military 
civil surgeon, therefore, cannot possibly be entitled to the exemption here 
provided for. On the other hand, a military cantonment magistrate on a 
monthly salary not exceeding five hundred rupees certainly would be entitled 
to it; because, although magisterial duties are of such a nature as to bring 
them equally within the competence of a civilian, still only a military man is, 
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according to the ordinary practice, deemed to have the qualifications required 
of an official who has other than purely magisterial functions to perform in 
a cantonment, and who ought in his daily contact with military men to know 
the army and understand army administration. 

The minimum fixed by clause (j) was raised from five hundred rupees by 
s, 2 (1) of the Income-tax (Amendment) Act, 1903 (XI of 1903). 

7 . In the case of a person receiving any salary, annuity, pension 
or gratuity from the Government, any sum payable to him by the 
Government in respect of the salary, annuity, pension or gratuity 
shall be reduced by the amount of the tax to which he is liable under 
Part I in respect thereof. 

The legality of recovery through stoppage of the pay of a military man was 
formerly open to doubt; but the doubt was removed by the amendment in 
1895 of 8. 136 of the Army Act (44 & 45 Viet. c. 58), which now admits of 
deductions being made from the pay of an officer or soldier of the regular 
forces where they are authorised by Act of Parliament, by Royal Warrant, or 
by any law passed by the Governor General of India in Council. 

“Part I” means, in accordance with the definition in s 3 (11), Part I of the 
second schedule to the Act, under which the tax in respect of salaries and 
pensions is assessed at five pies in the rupee on incomes amounting to Rs. 
166-10-8 per mensem, and at four pies in the rupee on smaller incomes. 

It is worth observing that this section provides for the recovery of income- 
tax as it falls due, and that, therefore, arrears of income-tax cannot bo 
recovered under it. 

Extract from 

THE UPPER BURMA VILLAGE REGULATION 1887. 
(Reg. XIV of 1887.) 

[5th November , 1887. ] 

This Regulation extends to the whole of Upper Burma except the Shan 
States, and the extract reproduced provides for assistance to marching troops 
by headmen of villages. In this connection, see also Pt. I, ch. V, ante y 
and the Bengal Troops Transport and Travellers’ Assistance Regulation, 1806 
(Ben. Reg. XI of 1806), the Bengal Troops Transport Regulation, 1825 (Ben. 
Reg. VI of 1825), Bombay Regulation XXII of 1827, the Lower Burma Village 
Act, 1889 (III of 1889), the Angul District Regulation, 1894 (I of 1894), and 
the Punjab Military Transport Animals Act, 1903 (Punjab Act I of 1903). 

5 . The headman of a village shall be bound to perform the 

following public duties, namely :— 

* * * * * 

( g ) to collect and furnish, upon receipt of payment for the 
same in advance at such rates as the Deputy Com*- 
missioner, with the sanction of the Commissioner, may 
from time to time fix, guides, supplies of food, carriage, 
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and means of transport for any troops or police posted 
in or near or marching through the village, or for any 
servant of the Government travelling on duty, and, on 
the written order of the Deputy Commissioner, for any 
traveller: 

Provided that no headman shall be bound to collect 
supplies beyond the limits of the village of which he is 
headman, or to furnish carriage or means of transport for 
more than twelve hours’ journey from such village ; 

Provided, also, that no headman shall requisition for 
personal service any resident of such village who is not of 
the labouring class and accustomed to do such work as may 
be required. 

Explanation .—A servant of the Government proceed¬ 
ing on or returning from authorized leave shall be deemed 
to be on duty for the purposes of this clause. 

The words “to perform the following public duties, namely” were inserted 
by s. 16 of the Burma Laws Act, 1898 (XIII of 1898); and clause (g) was sub¬ 
stituted for the original clause by s. 1 of the Upper Burma Villages, Towns and 
Land-revenue Law Amendment Regulation, 1896 (IV of 1896.) 

Deputy Commissioners in Upper Burma are, under s. 3 of this Regulation, 
bound to appoint a headman for every village or group of villages in their 
districts. 

A headman neglecting any of his public duties or abusing his powers is, 
under s. 7, liable, by order of the Deputy Commissioner, to pay a fine not ex¬ 
ceeding fifty rupees, or to suspension for six months or dismissal. And, by s. 8, 
villagers are bound to aid headmen in the performance of their public duties, 
on pain of fine not exceeding fifty rupees and one month’s imprisonment. 


THE BURMA MILITARY POLICE ACT, 1887. 

(XV of 1887.) 

[15th October , 1887.1 

This Act provides for the formation in Burma of a force of military police, 
and the practice is to enrol in it drilled and disciplined Native soldiers, to 
officer it to a certain extent from the regular Army, and to employ it on 
frontier outpost duties. The enactment is scarcely a part of the military law 
proper of India ; but, in view of the circumstances just mentioned, it has been 
thought advisable to include it in this collection. Similar enactments are in 
force in the Andamans, Assam, Bengal, and the North-West Frontier Province 

_ see the Andaman and Nicobar Islands Military Police Regulation, 1888 

(II of 1888), the Assam Military Police Regulation, 1890 (IV of 1890), the _ 
Bengal Military Police Act, 1892 (V of 1892), and the North-West Border 
-Military Police Act, 1904 (IV of 1904)—; but these have not been reproduced. 

For the Statement Objects and Reasons and the Proceedings in Council, see 
Gazette of India, 1887, Pt. V, p. 73, and Pt, VI, pp. 49, 51, 53. 
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S. 2 is a repealing clause and has been omitted. 

Whereas it is expedient to establish a military police-force in 
Lower Burma and to amalgamate that force with the military police- 
force of Upper Burma ; It is hereby enacted as follows 

1 . (/) This Act may be called the Burma Military Police Act, 

1887. 

(2) It extends to the whole of Burma and applies to every mem¬ 
ber of the Burma military police-force wherever he may be; and 

(?) It shall come into force on such day as the Local Government 
may, by notification in the official Gazette, appoint in this behalf. 

It will bo seen that the Regulation purports to apply universally and 
extraterritonally, and possibly s. 73 of Government of India Act, 1833 (3 & 4 
Will., 4, c. 85), ante , is a sufficient authority for this pretension. The date of 
its actual commencement is, as usual, given above under the heading. 

The words ‘‘(inclusive of Upper Burma), except the Shan States were re¬ 
pealed, and the words “ and applies to every member of the Burma military 
police-force wherever he may be” were added, by ss. 18 and 16 of the Burma 
Laws Act 1891 (XIII of 1898). To all the Shan States, except those situated 
east of the Salween and those of Hkamkti Long and Mong Mit, the Act has 
been extended by the Shan States Laws and Criminal Justice Order, 1895. 

3 . In this Act, unless there is something repugnant in the 
subject or .context,— 

(/) “military police-officer’' means a person appointed to the 
Burma police-force under section 7 of Act V of 1861 who has signed 
the statement in the schedule to the Upper Burma Military Police 
Regulation, 1887, or to this Act, in accordance with the provisions 
of that Regulation or of this Act, as the case may be: 

(2) “active service” means service at outposts or against hostile 
tribes or other persons in the field : 

(j) “Deputy Commissioner” includes an Assistant Commissioner 
in charge of a subdivision : 

(4) “Commandant” means a person appointed by the Local 
Government to be a Commandant of Military Police, and includes 
a District Superintendent of Police, and an Assistant District 
Superintendent of Police in charge of the police of a district or of a 
subdivision : 

(5) “Adjutant” means a person appointed by the Local Govern¬ 
ment to be an Adjutant of Military Police, and in Lower Burma 
includes a District Superintendent of Police and an Assistant District 
Superintendent of Police in charge of the police of a district of a 
or of a subdivision : 

( 6 ) “Assistant Commandant’^means a person appointed by the 
Local Government to be an Assistant Commandant or an Assistant 
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Adjutant of Military Police, and includes an Assistant District 
Superintendent of Police in charge of the police of a district or of 
a subdivision : 

(7) “Inspector” means an Inspector of Civil Police who has 
been appointed by the Inspector-General of Police to be also an 
Inspector of Military Police : 

(<?) the expressions “reason to believe,” “criminal force,” 
“assault,” “fraudulently” and “voluntarily causing hurt” have the 
meanings assigned to them respectively in the Indian Penal Code. 

The Upper Burma Militaiy Regulation, 1887 (II of 1887), was repealed by 
s. 2 of this Act. 

Clauses (5) to (8) were substituted for the original clauses (5) and (6) by 
s. 2 of the Burma Military Police Act Amendment Act, 1899 (Burma Act 
III of 1899). With reference to clause (8), see ss. 26, 350, 351, 25, 321, and 39 
of the Indian Penal Code (Act XLV of 1860), ante. 

Act V of 1861 mentioned in clause (1) is the general Police Act, 1861. 

4 . (/) Before an officer appointed to the Burma police-force 
under secton 7 of Act V of 1861 is appointed to be a military police- 
officer, the statement in the schedule shall be read to him in the pre¬ 
sence of a Magistrate, Commandant, Adjutant or Assistant Com¬ 
mandant, and shall be signed by him in acknowledgment of its 
having been so read to him, and he shall be asked the questions in 
the said schedule set out, and in answering such questions he shall 
be bound to state the truth. 

(2) Notwithstanding any notice given under section 9 of Act V 
of 1861, a military police officer shall not be entitled to be dischar¬ 
ged from the Burma police-force except in accordance with the terms 
of the statement which he has signed under the Upper Burma Military 
Police Regulation, 1887, or under this Act, as the case may be. 

The words “Adjutant or Assistant Commandant” were substituted for the 

words “or Second-in-command,” and the words “and he shall be asked. 

truth” were added to sub-section (1), by the amending Act of 1899. The 
schedule was at the same time amended. 

As to Act V of 1861 and the Upper Burma Military Police Regulation, 
1887, see the notes above. 

5. There shall be six classes of military police-officers, 
namely 

(i) subahdars, 

(ii) jamadars, 

(iii) havildars, 

(iv) naiks, 

(v) lance-naiks, 

(vi) sepoys, 
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and such grades in each class as the Local Government may 
direct. 


(2) The expression “superior officer” in this Act includes— 

(a) in relation to a sepoy, any lance-naik, naik, havildar, jamadar 

or subahdar; 

(b) in relation to a lance-naik, any lance-naik of longer service 

in that class, and any naik, havildar, jamadar or subahdar ; 
(r) in relation to a naik, any naik of longer service in that class, 
and any havildar, jamadar or subahdar : 

(d) in a relation to a havildar, any havildar of a higher grade or 

of longer service as havildar of the same grade, and any 
jamadar or subahdar; 

(e) in relation to a jamadar, any jamadar of a higher grade or 

of longer service as jamadar of the same grade, and any 
subahdar; 

(/) in relation to a subahdar, any subahdar of a higher grade or 
of longer service as subahdar of the same grade ; and, 

(g) in relation to any military police-officer, any Inspector, 
Assistant Commandant, Adjutant, Commandant or Deputy 
Commissioner. 


This section was substituted for the original section by the amending Act 
of 1899. 


6 . A military police-officer who— More heinous 

(a) begins, excites, causes or joins in any mutiny or sedition, or, offencG8, 

being present at any mutiny or sedition, does not use his 
utmost endeavours to suppress it, or, knowing or having 
reason to believe in the existence of any mutiny or of 
any intention to mutiny, does not without delay give 
information thereof to his commanding or other superior 
officer; or 

(b) uses, or attempts to use, criminal force to, or commits an 

assault on, his superior officer, whether on or off duty; or 

(r) shamefully abandons or delivers up any garrison fortress, post 
or guard which is committed to his charge or which it is 
his duty to defend ; or 

(d) directly or indirectly holds correspondence with, or assists or 
relieves, any person in arms against the State, or omits to 
discover immediately to his commanding or other superior 
officer any such correspondence coming to his knowledge ; 
or 

who, while on active service,— 

(*) disobeys the lawful command of his superior officer, or 
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(/) deseTts the service; or, 

G?) being a sentry, sleeps upon his post, or quits it without being 
regularly .relieved or without leave; or 
W without authority leaves his commanding officer, or his post 
or party, to go in search of plunder; or 
(*) quits his guard, picquet, party or patrol without being regu¬ 
larly relieved or without leave; or 
(j) uses criminal force to, or commits an assault on, any person 
bringing provisions or other necessaries to camp or quar¬ 
ters, or forces a safeguard, or without authority breaks into 
any house or any other place for plunder, or plunders, 
destroys or damages any property of any kind • or 
(£) intentionally causes or spreads a false alarm in action, camp, 
garrison or quarters, 

shall be punished with transportation for life or for a term of not 
less than seven years, or with imprisonment for a term which may 
extend to fourteen years, or with fine which may extend to three 
months' pay, or with fine to that extent in addition to such sentence 
of transportation or imprisonment, as the case may be, as may be 
passed upon him under this section. 

With these clauses cf. respectively arts. 7, 8, 14, 16—17, 9, 10, 12, 20, 21, 
22, and 23 of the Indian Ai tides of War (Act Y of 1869), ante, and see the 
notes thereto. 

7 A military police-officer who— 

(a) is in a state of intoxication when on or for any duty or on 

parade or on the line of march; or 

( b ) strikes or attempts to force any sentry ; or, 

(c) being in command of a guard, picquet or patrol, refuses to 

receive any prisoner duly committed to his charge, or 
without proper authority releases any prisoner, or negli¬ 
gently suffers any prisoner to escape ; or, 

(d) being under arrest or in confinement, leaves his arrest or 

confinement before he is set at liberty by proper authority ; 
or 

(e) is grossly insubordinate or insolent to his superior officer in 

the execution of his office; or 

(/) refuses to superintend or assist in the making of any field¬ 
work or other military work of any description ordered to 
be made either in quarters or in the field ; or 
( g ) strikes or otherwise ill-uses any military police-officer subor- 
. dinate to him in rank or position ; or, 
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being in command at any post v or on the march, and receiv¬ 
ing a complaint that any one under his command has 
beaten or otherwise maltreated or oppressed any person, 
or has committed any riot or trespass, fails, on proof of 
the truth of the complaint, to have due reparation made to 
the injured person and to report the case to the proper 
authority ; or 

(?) designedly or through neglect injures or loses, or fraudu¬ 
lently disposes of, his arms, clothes, tools, equipments, 
ammunition, accoutrements or regimental necessaries, or 
any such articles entrusted to him or belonging to any 
other person ; or 

(/) malingers, or feigns or produces disease or infirmity in him¬ 
self, or intentionally delays his cure, or aggravates his 
disease or infirmity; or,, 

(k) with intent to render himself or any other person unfit for 
service, voluntarily causes hurt to himself or any other 
person ; or 

who, while not on active service,— 

(/) disobeys the lawful command of his superior officer; or 

(m) plunders, destroys or damages any property of any 

kind ; or, 

(n) being a sentry, sleeps upon his post or quits it without 

being regularly relieved or without leave; or 
(0) deserts the service ; 

shall be punished with imprisonment for a term which may 
extend to one year, or with fine which may extend to three months' 
pay, or with both. 

With these clauses cf. respectively arts. 26, 27, 35, 36, 37, 38, 40, 43, 47 (5), 
58, 59, 9, 22, 50, and 10 of the Indian Articles of War (Act V of 1869), ante , 
and see the notes thereto. 

8 - A military police-officer, not being above the class of sepoy, 
who, while on service at an outpost at the time of a projected attack 
on that post, or in the field against hostile tribes or other persons, 
commits any offence specified in either of the two last foregoing 
sections, may, in lieu of any punishment to which he is liable there¬ 
under, be punished with whipping : 

Provided that— 

(a) the punishment of whipping shall not in any case exceed 

thirty stripes ; and 

(b) sentence of whipping shall be passed only by a Deputy 
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Commissioner, or, in his absence, by a Commandant invested with 
the powers of a Magistrate of the first or second class. 

The words *‘class of sepoy” were substituted for the words “rank of con¬ 
stable” by the amending Act of 1899. 

9 . (/) A Deputy Commissioner, Commandant, Adjutant or 
Assistant Commandant, or an Inspector, or a subahdar or jamadar 
commanding a separate detachment or an outpost, or in temporary 
command at the head-quarters of a district or battalion during the 
absence of the Commandant, Adjutant and Assistant Commandant, 
may, without a formal trial, award to any military police-officer of 
the class of sepoy who is subject to his authority, any of the 
following punishments for the commission of any petty offence 
against discipline which is not otherwise provided for in this Act, 
or which is not of a sufficiently serious nature to call for a prose¬ 
cution before a criminal court, that is to say,— 

(a) imprisonment to the extent of seven days in the quarter-guard 

or such other place as may be considered suitable, with 
forfeiture of all pay and allowances during its continuance ; 

(b) extra guards, pickets or patrols; 

( c ) confinement to lines for any period not exceeding thirty 

days, with punishment drill not exceeding fifteen days, and 
thereafter fatigue duty. 

( 2) Any one of these punishments may be awarded separately 
or in combination with any one or more of the others. 

The amendments made by the Act of 1899 have been incorporated in the 
text of this section. 

10 . A person sentenced under this Act to imprisonment for a 
period not exceeding three months shall, when he is also dismissed 
from the Burma police-force, be imprisoned in the nearest or such 
other jail as the Local Government may, by general or special 
order, direct, but, when he is not also dismissed from that force, 
he may, if the convicting officer or Deputy Commissioner so directs, 
be confined in the quarter-guard or such other place as the convict¬ 
ing officer or Deputy Commissioner may consider suitable. 

11. Notwithstanding anything in Act V of 1861 or in any other 
enactment fqr the time being in force, the Local Government may 
invest any Commandant, Adjutant, or Assistant Commandant with 
the powers of a Magistrate of any class for the purpose of enquiring 
into or trying any offence committed by a military police-officer and 
punishable under Act V of 1861 or this Act. 

The words “Commandant, Adjutant, or Assistant Commandant” were 
substituted for the words “police-officer not below the rank of Commandant’ 
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>y the amending Act of 1899. As to Act Y of 1861, see the last note to s. 3 
above. 

For notifications under this section, see Burma Gazette , 1891, Pt. I, p. 55 8, 
and ibid, 1899, Pt. I. p. 490. 

11. A. (/) A Commandant, Adjutant, Assistant Commandant, 
or Inspector, or a military police-officer commanding a separate 
detatchment or an outpost, or in temporary command at the head¬ 
quarters of a district or battalion during the absence of the Command¬ 
ant, Adjutant or Assistant Commandant, may, without an order 
from a Magistrate and without a warrant, cause to be arrested any 
military police-officer who has been concerned in any offence under 
section 29 of the Police Act, 186 r, or under this Act, or against 
whom a reasonable complaint has been made, or credible information 
has been received, or a reasonable suspicion exists, of his having 
been so concerned, and may cause any military police-officer so 
arrested to be confined in the quarter-guard or such other place as 
he may consider, suitable. 

( 2 ) For the purposes of the detention of, and investigation of 
the case against, a military police-officer arrested under sub-section 
(/), the officer ordering such arrest or for the time being in im¬ 
mediate charge of the military police or station where an officer so 
arrested is detained in military police custody, shall, except in 
cases specially disposed of under section 9 of this Act, be deemed 
to be an officer in charge of a police-station acting under the Code 
of Criminal Procedure and shall be bound by the provisions of 
sections 61 , 62 and 167 of that Code. 

13) Notwithstanding anything contained in the Code of Criminal 
Procedure, no officer or court shall be bound to release on bail any 
military police-officer arrested and confined under the powers 
conferred by this section. 

This section was added by s. 2 of the amending Act of 1901. 

S. 29 of the Police Act, 1861 (V of 1861), provides penalties for violations 
of duty and breaches of rules or lawful orders on the part of police-officers 
enrolled under that Act. 

Ss. 61, 62, and 167 of the Code of Criminal Procedure, 1898 (Act V of 
1898), empower the police to detain persons arrested for twenty-four hours, and 
for longer periods if authorised by a Magistrate, and require them to report 
arrests made without warrant to the District or Subdivisional Magistrate. 

12. (/) Subject to such rules as the Local Government may 
make in this behalf, a Commandant, Adjutant or Assistant Command¬ 
ant of Military Police shall have, with respect to police-officers ap¬ 
pointed to the Burma police-force under section 7 of Act V of 1861 
who are not military police-officers, the same disciplinary powers as 
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a District Superintendent of Police has with respect to them under 
that section. 

(2) The Local Government may confer on a Commandant, 
Adjutant or Assistant Commandant of Military Police, by name or 
by virtue of his office, any other power of a District Superintendent 
of Police under Act V of 1861 or any other enactment for the time 
being in force, or under any rule under any such enactment, and may 
define the circumstances in which any power so conferred may be 
exercised by such Commandant, Adjutant or Assistant Commandant. 

The amendments made in this section by the amending Act of 1899 have 
been incorporated in the text. 

13 - A Commandant, Adjutant or Assistant Commandant of 
Military Police shall be entitled to all the privileges which a police- 
officer has under sections 42 and 43 of Act V of 1861, section 125 
of the Indian Evidence Act, 1872, and any other enactment for the 
time being in force. 

Ss. 42 and 43 of the Police Act, 1861 (V of 1861), provide for the giving 
notice before an action is brought or a prosecution is instituted against a 
police-officer, for the tender of amends, and for the plea that the act com¬ 
plained of was done under the authority of a magistrate’s warrant. As to s. 
125 of the Indian Evidence Act, 1872, see ante. 

14 . The Local Government may, as regards the military police, 
make such orders and rules consistent with this Act as it thinks 
expedient relative to the several matters respecting which the Inspector 
General of Police, with the approval of the Local Government, 
may, as regards the rest of the Burma police-force, frame orders 
and rules under section 12 of Act V of i8(h. 

S. 12 of the Police Act, 1861 (V of 1861), provides for the making of rules 
as to the organization, classification, distribution, residence, inspection, equip¬ 
ment and efficiency of the force. 

THE SCHEDULE. 

Statement. 

(See sections 3 and </.) 

After you have served for three years in the Burma Military 
Police you may, at any time when not on active service, apply for 
your discharge, through the officer to whom you may be subordinate, 
to a Commandant or Adjutant of Military Police, and you will be 
granted your discharge after two months from the date of your 
application, unless your discharge would cause the vacancies in the 
Burma Military Police to exceed one-tenth of the sanctioned 
strength ; in that case you must remain until this objection is waived 
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authority or removed. But when on active service 
you have no claim to a discharge, and you must remain and do your 
duty untill the necessity for retaining you in the Burma Military 
Police ceases, when you may make your application in the manner 
hereinbefore prescribed. In the event of your re-enlistment after 
you have been discharged, you will have no claim to reckon, for 
pension or any other purpose, your service previous to your discharge. 

You will now be asked two questions, and your answers will be 
recorded. If your answers are hereafter found to be false in any 
particular, you will, if enrolled in the Burma Military Police, be 
liable, upon conviction, to imprisonment for three years, and to fine 
under section 143 of the Indian Penal Code. 

Question (/).—'What is your name, your father’s name, your caste, 
and native town or village and district ? 

Answer .— 

Answer (2 . — Have you ever previously been in the service of 
Her Majesty the Queen, Empress of Indian, or of the Government 
of India ? If so, when, in what capacity or capacities, and when 
and under what circumstances did your service cease ? 

Answer .— 

(,Signature of the police-officer lo be enrolled). 

(Signature of police-officer in 
acknowledgment of the above 
having been read to him). 

Signed in my presence after \ c D 

I had ascertained that A. B. { Magistrate. Commandant , Adjutant, 
understood the purport of t gy ^ ssj - s / a „/ Commandant. 
what he signed. ) 


A. B. 



by competent 



Extract from 

THE MADRAS CITY POLICE ACT, 1888 . 

(Mad. Act III of 1888). 

[26th June , 1888]. 

The provisions here reproduced are applicable only in the city of Madras. 

67. Whoever introduces, or attempts to introduce, into Fort TaV , tig 
St. George or into any military barracks, guard-room, or encamp- *££. jw. 
ment, or on board any vessel of war belonging to Her Majesty, any 
spirituous or fermented liquor or intoxicating drug or preparation, 

• without the license in writing of the commanding officer and not 
intended for some person above the rank of non-commissioned officer, 
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shall be liable on conviction to fine not exceeding one hundred 
rupees or to imprisonment not excoeding two months, and such 
liquor, drug, or preparation, and the vessels containing the same, 
shall be liable to be forfeited. 

Cf. s. 115 of the City of Bombay Police Act, 1902 (Bom., Act IV of 1902), 
and see, too, ch. Ill of the Cantonments Act, 1889 (XIII of 1889), post , 

69 . Whoever, not being a soldier or sailor in the Army or Navy 
of the Queen, or a police-officer, or a member of a volunteer corps, 
goes armed with any sword, spear, gun, or other offensive weapon in 
any public place, unless by leave of the Commissioner, shall be 
liable to be disarmed by any police-officer, and the weapon so 
seized shall be forfeited to Government unless redeemed bv payment 
of such fine, not exceeding ten rupees, as the Commissioner may 
impose. 

Of. 8 . 113 of the City of Bombay Police Act, 1902 (Bom. Act IV of 
1902), post ; and see, too, s. 23 of the Indian Volunteers’ 1869 (XX of 1869), 
and the Indian Arms Act, 1878 (XI of 1878), ante. 

By “the Commissioner” is meant the Commissioner of Police for the 
Presidency-town of Madras. 


THE INDIAN RESERVE FORCES ACT, 1888 . 

(IV of 1888'. 

[26th May , 1888]. 

As to this Act, see Pt. I, ch. V, ante. For the Statement of Objects and 
Reasons and the Proceedings in Council relating to it, see Gazette of India , 
1888, Pt. V, p. 22, and Supplement, pp, 45, 55. 

The Act has no extent-clause, but is, no doubt, intended to be universally 
operative as being in the nature of Articles of War for Native officers and 
soldiers—see s. 73 of the Government of India Act, 1833 (3 & 4 Will. 4, c. 85), 
ante. The only Scheduled District in which it has been declared in force, is 
British Baluchistan. 

Whereas it is expedient to provide for the government, discipline 
and regulation of Her Majesty’s Indian Reserve Forces ; It is here¬ 
by enacted as follows :— 

1 . (/) This Act may be called the Indian Reserve Forces Act, 

1888 ; and 

(2) It shall come into force on such day as the Governor 
General in Council may, by notification in the Gazette of India, 
appoint in this behalf. 

The date on which the Act was brought into force is, as usual, given above 
under the heading. 
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Indian Reserve Forces shall consist of 
Reserve and the Garrison Reserve. 


the Active 


3. (/) A person belonging to the Active Reserve shall be liable 
to serve beyond the limits of British India as well as within those 
limits. 

(2) A person belonging to the Garrison Reserve shall not be 
liable without his consent to serve beyond the limits of British India. 

4. The Governor General in Council may make rules and 
orders for the government, discipline and regulation of the Indian 
Reserve Forces. 


5. Subject to the provisions of section 3 with respect to 
persons belonging to the Garrison Reserve, and to such rules and 
orders as may be made under section 4, a person belonging to the 
Indian Reserve Forces shall, as an officer or soldier, as the case may 
be, be subject to military law in the same manner and to the same 
extent as a person belonging to Her Majesty's Indian Forces. 

By the "‘Indian Forces” are meant the Native troops, and the military 
law governing these is to be found in the Indian Articles of War (Act V of 
1869) and the Rules of Procedure thereunder, ante. 

6 . (/) If a person belongingto the Indian Reserve Forces— 

(. 2 ) when required by or in pursuance, of any rule or order under 
this ‘Act, to attend, at any place fails without reason¬ 
able excuse to attend in accordance with such requirement, 
or 

(£) fails without reasonable excuse to comply with any such rule 
or order, or 

(r) fraudulently obtains any pay or other sum contrary to any such 
rule or order, 

he shall be liable — 

(1) on conviction by a court-martial, to such punishment, other 

than death, transportation or imprisonment foi a term 
exceeding one year, as such court is by the Indian Articles 
of War empowered to award, or, 

(ii) on conviction by a Magistrate of the first class, to imprison¬ 
ment for a term which may extend, in the case of a first 
offence under this section, to six months, and, in the case 
of any subsequent offence thereunder, to one year. 

(2) Where a person belonging to the Indian Reserve Forces 
is required, by or in pursuance of any rule or order under this Act, 
to attend at any place, a certificate purporting to be signed by an 
officer appointed by such a rule or order in this behalf and stating 
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that the person so required to attend failed to do so in accordance 
with such requirement, shill, without proof of the signature or 
appointment of such officer, be evidence of the matters stated 
therein, 

(j) Any person charged with an offence under this section may 
be taken into and kept in either military or civil custody, or partly 
into and in one description of custody and partly into and in the 
other, or be transferred from one description of custody to the 
other. 

As to “reasonable excuse” see the note to s. 18 of the Indian Volunteers* 
Act,> 1869 (XX of 1869), ante. As to the powers of courts-martial in 
awarding punishments, see arts. 76, 82, 85A, 92 and 95 of the Indian Articles 
of War (Act V of 1869), ante. 

7 . Nothing in this Act or in any rule or order thereunder shall 
make any person transferred to the Indian Reserve Forces before 
the commencement of this Act subject, without his consent, to any 
of the provisions of this Act. 

Of. s. 9 of the Indian Volunteers’ Act Amendment Act, 1896 (X of 1896), 
quoted in the note to s. 16 of the Indian Volunteers’ Act, 1869 (XX of 1869', 
ante . 


Extract from 

THE LOWER BURMA VILLAGE ACT, 1889 . 

(Ill of 1889 .) 

\7th August , 1889.] 

This Act is the counterpart for Lower Burma of the Upper Burma Village 
Regulation, 1887 (XIV of 1887), Q. v, ante . 

S. 6, which has been declared in force throughout Lower Burma except 
the Salween District by various notifications dating from the 7th August, 1889, 
to the 4th January, 1896, provides for, inter alia , assistance in the matter of 
transport and supplies to marching troops. 

6. (/) The headman of a village shall be bound to perform the 

following public duties, namely— 

^ ^ ^ 

(g) to collect and furnish, upon receipt of payment for the same 
in advance ai such rates as the Deputy Commissioner, 
with ihe sanction of the Commissioner, may from time to 
time fix, guides, supplies of food, carriage and means of 
transport for any troops or police in or near or marching 
through the village, or any servant of the Government 
travelling on duty, and, on the written order of the Deputy 
Commissioner, for any traveller : 




Cantonments act, 1889 . 

Provided that no headman shall be bound to collect 
supplies beyond the limits of the village of which he is 
headman, or to furnish carriage or means of transport for 
more than twelve hours’ journey from such village : 

Provided also that no headman shall requisition for 
personal service any resident of such village who is not of 
the labouring class and accustomed to do such work as 
may be required. 

Explanatioft .—A servant of the Government pro¬ 
ceeding on or returning from authorised leave shall be 
deemed to be on duty for the purposes of this clause. 

The words “to perform the following public duties, namely” vrere inserted 
by s. 16 of the Burma Laws Act, 1898 (XIII of 1898); and clause (p) was 
substituted for the original clause by s. 1 of the Lower Burma Villages and 
Towns Law Amendment Act, 1895 (XVIII of 1895). 

Deputy Commissioners in Lower Burma are, under s. 3 of this Act, bound 
to appoint a headman for every village or group of villages in their districts, 

Ss. 8 and 9 penalize neglect of public duty or abuse of power on the part 
of headmen, and require villagers to give their assistance. They are in the 
same terms as ss, 7 and 8 of the Upper Burma Village Regulation, 1887 (XIV 
of 1887). 


THE CANTONMENTS ACT, 1889 . 

(XIII of 1889). 

[1st January , 1890. ] 

As to this Act, see Pt. I, ch V, ante. For the Statement of Objects and 
Reasons and Proceedings in Council , see Gazette of India , 1888, Pt. V, pp. 100, 
183, Pt. VI, pp. 108, 136; 1889, Pt. VI, pp. 119, 139, 153, 163, 165. As to 
the general aim of the measure the following remarks made by the Law 
Member (Sir A. Scoble) in his speech in Council on the 10 th October, 1889, 
maybe quoted While recognizing the necessity of maintaining special 
laws in places primarily intended for the occupation of troops and followers, 
it has been the object of the framers of the Bill to assimilate, wherever it 
was possible, cantonment law to that prevailing in municipalities. In some 
parts of India cantonments are included within the limits of municipalities, 
and special provisions have been introduced to prevent any conflict of juris¬ 
diction from this cause. But in cantonments only such taxes as can be im* 
posed in a municipality in the same Province may be levied ; and, by section 
25 of the Bill, the Governor General in Council is authorized to extend to anv 
cantonment any enactment in force in any municipality in British India, 
subject to such restrictions and modifications as circumstances may show to be 
expedient. Under this section I hope many useful sanitary provisions to 
be found in local laws—such, for instance, as the provisions of the Calcutta 
Municipal Consolidation Act, 1888, with regard to the sale of adulterated 
articles of food—will be introduced into military stations.” 

SS 
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The Act is in force throughout British India, excepting only the Shan 
States and the Scheduled Districts of the Santhal Parganas,* the Pargana of 
Spiti, Angul, and the Chittagong Hill Tracts. It is in force in Aden by 
virtue of the Aden Laws Regulation, 1891 (II of 1891), but it is not in force in 
the Calcutta Fort, which is governed by the Fort William Act, 1881 (XIII of 
1881), ante.. It has been applied, with the necessary modifications,t to the 
following cantonments in Native State territory namely :—to Deoli (Gazette of 
India, Pt. I, 1875, p. 324ft ; to Quetta (ibid., 1890, p. 77); to Mow (ibid., 1890, 
p. 263) ; to Neeniuch {ibid., 1890, p. 264) ; to Deesa (ibid., 1890, p. 265) ; to 
Baroda (ibid., 1891, p. 237); to Bhuj (ibid., 1891, p. 416); to Nowgong (ibid., 
1891, p. 704) ;and to Secunderabad (including Bolarum) and Aurangabad (ibid., 
1904, p. 204). 

Whereas it is expedient to amend the law relating to canton¬ 
ments ; It is hereby enacted as follows : — 


Chapter I. 

Preliminary. 

1 . (/) This Act may be called the Cantonments Act, 1889. 

( 2 ) It extends to the whole of British India ; and 

(j) It shall come into force oh such day as the Governor General 
in Council, by notification in the Gazette of India, appoints in this 
behalf. 

The words “inclusive of Upper Burma,” which occurred after the words 
“British India” in sub-section (2), were repealed by the Burma Laws Act, 
1898 (XIII of 1898), and have been omitted. The date on which the Act was 
brought into force under sub-section (3), is given, as usual, under the 
heading above. 

2 . (/) On and from that day the enactments specified in the 
schedule are repealed to the extent mentioned in the third column 
thereof: 

(2) But all orders, declarations, rules and regulations made, 
directions, licenses and permits given, taxes imposed and notifica¬ 
tions published under any enactment repealed by this Act or under 
any enactment repealed by any enactment repealed by this Act, and 
all limits defined as the local limits of a cantonment with the 
approval of the Governor General in Council or a Local Government 
before the passing of this Act, shall be deemed to have been res¬ 
pectively, made, given, imposed and published, and to have been 
defined, under this Act. 

* As to the Santhal Parganas, see the foot-note to Pt. I, ch. V, § 1, ante. 

t As to such application and adaptation, see Pt. I, ch. V, § 10, ante. 

$ The notification here published applied to Deoli all laws then or there* 
after in force in Ajmere and Merwara. 
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(j) Any enactment or document referring to any enactment 
repealed b) this Act, or to any Regulation of the Bengal, Madras or 
Bombay Code respecting the fixing of the limits of cantonments and 
military bazars, shall, so far as may be, be construed to refer to this 
Act or to the corresponding portion thereof. 

It has been thought scarcely necessary to reproduce the schedule of 
repeals, which has, therefore, been omitted, 

Sub-section (2) is wide enough to save cases in which the limits of a can¬ 
tonment have been defined—whether under statutory authority or not—before 
the passing of this Act. There is no limit or qualification in the words 
used ; but they must obviously be taken to be subject to this, that a canton¬ 
ment must have been, at the passing of the Act, an existing cantonment 
de facto within the limits defined “ with the approval of the Governor General 
in Council or a Local Government.” In such a case the limits so defined are 
the limits of the cantonment in the same way as if they had been laid down 
in a notification under s. 4 (2), to which and the notes thereunder reference 
may be made ; and the issue of a notification under that section is to be 
deprecated as being calculated only to throw a doubt — not really warranted 
—on the validity of the past action of the Government. 

It follows from this provision, and also from sub-section (3), that, e.g tf a 
notification as to the recovery of a tax in a cantonment issued under s. 22 of 
the repealed Cantonments Act, 1880 (III of 1880), may be amended by a 
notification issued under s. 17 (2) of this Act. 

3. (/) In this Act and in the rules thereunder, unless there is interpretation 

something repugnant in the subject or context— 

(a) “ officer ” means— 

(i) a person who, being an officer within the meaning of the 

Army Act, is commissioned and in pay as an officer doing 
military duty with Her Majesty’s regular forces as defined 
in that Act, or as'an officer doing such duty in any arm, 
branch or part of those forces, and 

(ii) a person doing military duty as a warrant officer with those 
forces or with any arm, branch or part thereof, whether 
he is or is not an officer within the meaning of the Army 
Act : 

( b ) “soldier” means a person who is a soldier of Her Majesty's 

regular forces within the meaning of the Army Act, and 
is not an officer within the meaning of this Act: 

(r) “spirituous liquor” jneans any fermented liquor, any wine, 
any alcohc/ic liquid obtained by distillation, and the sap 
of any Aind of palm-tre'e, and includes any other liquid 
consisting of or containing alcohol which the Local 
Government, with the previous sanction of the Governor 
General in Council, may, by notification in the official Ga- 
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zette, declare to be a spirituous liquor for the purposes of 
this Act: 

( d) “intoxicating drug’’ means opium, ganja, bhang, charas and 
every preparation and admixture thereof, and includes any 
other intoxicating substance or liquid which the Local 
Government, with the previous sanction of the Governor 
General in Council, may, by notification in the official 
Gazette, declare to be an intoxicating drug for the purposes 
of this Act: and 

(<?) “owner’Includes the person who is receiving or entitled to 
receive the rent of any building or land, whether on his own 
account or on behalf of himself and others or as an agent 
or trustee, or who would so receive the rent or be entitled 
to receive it if the building or land were let to a tenant. 

(2) The provisions of the General Clauses Acts, 1868 and 1887, 
shall, so far as they can be made applicable, apply to all rules which 
may be made under this Act by the Governor General in Council. 

The figures “ 1881,” which occurred after the words 4 ‘Army Act,” were 
repealed by the Repealing and Amending Act, 1891 (XII of 1891), in conso¬ 
nance with the direction contained in s. 4 of the Army (Annual) Act, 1890 
(53 Viet., c. 4). 

The expression “ officer ” is defined by s. 190 (4) of the Army Act (44 & 45 
Viet., c. 58)* as meaning “ an officer commissioned or in pay as an officer in 
His Majesty’s forces, or any arm, branch or part thereof ; it also includes a 
person who, by virtue of his commission, is appointed to any department or 
corps of His Majesty’s forces, or any arm, branch or part thereof ; it also 
includes a person, whether retired or not, w ho, by virtue of his commission or 
otherwise, is legally entitled to the style and rank of an officer of His 
Majesty’s said forces, or of any arm, branch or part thereof. Warrant and 
other officers holding honorary commissions arc officers within the meaning of 
this Act, subject to the exceptions in this Act mentioned.” As to the “ex¬ 
ceptions ” referred to, see s. 182 of the Act. 

The expressions i‘regular forces ” and “ Her (His) Majesty’s regular forces ” 
are defined by s. 190 ( 8 ) of the Army Act t as meaning “ officers and 
soldiers, who by their commission, term 9 of enlistment, or otherwise, are 
liable to render continuously for a term military service to His Majesty 
in any part of the world, including, subject to the modifications in this 
Act mentioned, the Royal Marines and His Majesty’s Indian forces, and 
the Royal Malta Artillery, and subject to this qualification that, when the 
reserve forces are subject to military law, sy/jh forces become during the 
period of their being so subject part of the regular farces.” ^ or “ modifi¬ 
cations” referred to, see ss. 179 (Ro^al Marines) ahd 180 (His Majesty s 
Indian forces) of the Act. The expression “ reserve forces ’’ means—sec s. 190 
( 9 )—“ the army reserve force and the militia reserve force.” 

* As textualiy amended, by s. 0 of the Army (Annual) Act, l9^i 0 Edw. 
7 , c. 2 ). - ' • " ^ _ 

t As textualiy amended by s. 9 of-the Army (Annual) Act, 1895 (58 vict., 
c. 7 ), and s. 5 of the Army (Annual)JAct, 1901 (1 Edw. 7, c; 2). 
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-''''"The expression “ soldier ” is defined by s. 190 (6) of the Array Act as not 
including “an officer as defined by this Act, but, with the modifications in 
this Act contained in relation to warrant officers and non-commissioned officers,” 
as including “ a warrant officer not having an honorary commission and a 
non-com missioned officer, and every person subject to military law during the 
time that he is so subject.” For the “modifications” referred to, see ss. 182 
(warrant officers) and 183 (non-commissioned officers) of the Act. The expres¬ 
sion “ subject to military law ” is defined by ss. 175-177 of the Army Act. 

The “ official Gazette,” used with reference to a Local Government, means, 
no doubt, the local official Gazette (if any). 

The General Clauses Act, 1897 (X of 1897), has repealed and replaced 
the Acts of 1868 and 1887 referred to in sub-section (2). As to the existing 
enactment, see Pt. I, ch. VI, ante. 


Chapter II. 

Cantonments. 

4. (/) The Local Government, with the previous sanction of 

the Governor General in Council, may, by notification in the official 
Gazette,, declare any place in which any of Her Majesty s regular 
forces are quartered within the territories administered by such Gov¬ 
ernment to be a cantonment for the purposes of this Act and of all 
other enactments for the time being in force, and may withdraw any 
such declaration. 

( 2 ) The Local Government, with the like sanction, may also, by 
a like notification, define the limits of any cantonment for the like 
purposes. 

“ Although,” to quote once more from the Law Member’s speech in Council 
on the 10th October, 1889, “ there is no definition of the word ‘cantonment’ 
in the Bill, it has a well-understood popular meaning. The term has for mbre 
than a century been applied to military stations in India, and these stations 
have, almost from their first establishment, been subject to special regulations. 
The troops themselves being under military law, it became necessary—to use 
the language of Bengal Regulation XX of 1810— 1 from the great number of 
native retainers and followers attached to military establishments in India, 
and the importance of a prompt and orderly discharge of their duties to the 
welfare of the troops,’ to bring them also to a certain extent under military 
discipline ; and with this view, in order to ascertain the areas within which the 
stricter rules thus sanctioned might be enforced, it was enacted that ‘ the 
limits of cantonments and garrisons, including the military bazars attached 
thereto, at which any division or corps of the array, or any considerable de¬ 
tachment, not being less than half a battalion, may be quartered, shall be 
marked out by the commanding officer in concert with the magistrate,’ and 
submitted for the final orders of Government. Similar regulations were 
framed for Madras and Bombay ; and under one or other of these enactments 
all the older cantonments in India have been demarcated. It seemed to the 
Select Committee, therefore, better to adhere to the old method of determining 
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what places were to be treated as subject to cantonment law than to attempt a 
new definiton, and section 4 of the Bill accordingly provides that the Local 
Government, with the previous consent of the Governor General in Council, 
may, by notification in the official Gazette, declare any place within its territo¬ 
ries, in which any of Her Majesty’s regular forces are quartered, to be a canton¬ 
ment. The same authorities may also from time to time define or vary the 
limits of cantonments, and may also declare that places are no longer canton¬ 
ments ; while the Governor General in Council is specially empowered to ex¬ 
clude the whole or any part of a cantonment from the operation of any portion 
of the Act. These provisions have been introduced in order to meet the 
changes which necessarily occur in the distribution of troops throughout the 
country ; and it is considered that, by requiring the concurrence of the 
Local Authority and the Supreme Government to the establishment or con¬ 
tinuance of cantonment law in any locality, every reasonable safeguard is secured 
that private rights will be respected and public convenience duly regarded.” 

It is only a notification issued under the first part of sub-section (1) which 
can be withdrawn under the latter part ; for there were no provisions in 
either of the two earlier Cantonments Acts (XXII of 1864 and III of 
1880) corresponding with those of 4 of this Act. If it be desired to declare 
that a cantonment existing before the commencement of this Act is no 
longer a cantonment, the declaration should not purport to issue under the 
authority of any enactment, but should be of a more informal character 
and published “ for general information.” 

As to sub-section (2), see the notes to s. 2 above* The meaning of the 
sub-section is that the area included in, not that excluded from, a cantonment 
should be defined under it Thus, where it is desired to exclude from a can¬ 
tonment an area on the outskirts, the object desired can be attained by 
re-defining the limits originally notified so as to exclude that area. On the 
other hand, a notification directing that an area altogether inside a canton¬ 
ment shall be excluded therefrom, does not appear to be warranted by the 
Act, although such a notification has actually been issued/ In this connection, 
see s. 33, by which power is taken to exclude the whole or any part of a 
cantonment from the operation of the Act. 

It will be observed that sub-section (2) does not, like sub-section (l), 
expressly take power to withdraw a notification issued under it. The point 
is, however, immaterial: for s. 14 of the General Clauses Act, 1897 (X of 
1897), declares that a power conferred upon the Government may be exer¬ 
cised from time to time as occasion requires ; and s. 21 of the same Act 
declares that a power to issue notifications includes a power to add to, amend, 
vary or rescind any notifications already issued in the exercise of that power. 

For examples of notifications under this section, see Burma Gazette , 1892, 
Pt. I, p. 223 ; Calcutta Gazette , 1889, Pt. I, p. 52 ; Burma Gazette , 1886, Pt. 
I, p. 125 ; and N. W. P. & O. Gazette , 1891, Pt. I, p. 146. 

Cantonment Authorities and Magistrates . 

5. For every cantonment beyond the limits of a presidency-town 
there shall be a cantonment authority and a Cantonment Magistrate. 

The expression “ presidency-town ” is not defined for the purposes of this 
Act, but it may, no doubt, be taken to have the meaning assigned t o it by s. 
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3 ( lJf ) of the General defuses Act, 1897 (X of 1897), *.■«., “ the local limits for 
the time being of the ordinary original civil jurisdiction of the High Court of 
Judicature at Fort William, Madras or Bombay, as the case may be.” 

This provision is imperative, and there must, therefore, be a Cantonment 
Magistrate for every cantonment. As to his appointment, and his position 
and functions, see s. 7 below, and also Pt. I, ch. V, § 3, ante. 

6 .( 7 ; The expression “ cantonment authority” as used in this 
Act means a cantonment committee or, where a cantonment committee 
has not been constituted, or has in pursuance of an order of the Local 
Government ceased to exist, or for any reason cannot be convened, 
then, subject to any rules made under section 26, clause (5), the 
commanding officer of the cantonment. 

(2) The Local Government shall determine, with respect to 
every cantonment in which troops are for the time being quartered, 
whether or not a cantonment committee is to be constituted. 

(3) The cantonment authority shall be deemed to be a local 
authority as defined in the Local Authorities Loan Act, 1879 , the 
Cattle-trespass Act, 1871 , the Indian Telegragh Act, 1885 , and the 
General Clauses Act, 1887 . 

The passage “ where a cantonment committee has not.clause (5)” was 

substituted for the words “in the case of a cantonment for which such a com¬ 
mittee has not been constituted” by s. 3 of the Repealing and Amending Act, 
1903 (I of 1903). The object was to follow the language of s. 26 (5) below and 
so to remove the doubts and difficulties that had been caused by the variance 
between the two provisions. 

The words and figures “ the Cattle-trespass Act, 1871,” were substituted 
for “Act XVIII of 1883 (an Act to amend the Cattle-trespass Act, 1871),” by 
s. 11 of the Cattle-trespass Act (1871) Amendment Act, 1891 (I of 1891), ss. 
9 and 10 of which repealed and re-enacted for incorporation in the principal 
Act the provisions of the Act of 1883 . 

Although the commanding officer of a cantonment is under the orders of 
the General Officer Commanding the District, the latter cannot exercise, instead 
of the former, the functions of the cantonment authority : for delegate 
delegare non potest. 

No notification of the decision arrived at under sub-section (2) is required ; 
but it is not unusual to publish one in the local official Gazette. 

The following are the definitions referred to in sub-section (3) : — 

Act XI of 1879 , 8. 3 : — ■* “ Local authority” means any body corporate, 
municipal committee or other persons legally entitled to the control or manage¬ 
ment of any local or municipal fund, or legally entitled to impose any cess, 
rate, duty or tax upon any persons within any local area.’ 

Act / of 1871, 8. 8 : — * “ Local authority” means any body of persons for 
the time being invested by law with the control and administration of any 
matters within a specified local area.* 

Act XIII of 1885, s. 3(7)'.—*“ Local authority” means any municipal 
committee, district board, body of port commissioners, or other authority 
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legally entitled to, or entrusted by the Government with, the control or 
management of any municipal or local fuud.’ 

Act X of 1897 , s. 8 {28), which reproduces s. 3 (5) of the repealed General 
Clauses Act, 1887 ‘ “ Local authority” shall mean a municipal committee, 

district board, body of port commissioners, or other authority legally entitled 
to, or entrusted by the Government with, the control or management of 
a municipal or local fund.’ 

Cantonment 7 * The Cantonment Magistrate shall be a magistrate appointed 
by the Local Government under section 1 2 of the Code of Criminal 
Procedure, 1882, and, as such, subordinate to the District Magistrate 
or to the District Magistrate and the Subdivisional Magistrate, as the 
case may be, under section 17 of that Code. 

See now ss. 12 and 17 of the Code of Criminal Procedure, 1898, (Act V 
of 1898), which are as follow :— 

“ 12. (./) The Local Government may appoint as many persons as it thinks 
lit, besides the District Magistrate, to be magistrates of the first, second or 
third class in any district outside the presidency-towns, and the Local Gov¬ 
ernment, or the District Magistrate subject to the control of the Local Govern¬ 
ment, may, from time to time, define local areas within which such persons 
may exercise all or any of the powers with which they may respectively be 
invested under this Code. 

“(2) Except as otherwise provided by such definition, the jurisdiction and 
power of such persous shall extend throughout such district. ” 

“17. {1) All magistrates appointed under sections 12, 13 and 14 # * 
* shall be subordinate to the District Magistrate, and he may, from time to 
time, make rules or give special orders, consistent with this Code, as to the 
distribution of business among such magistrates * * * ; and 

“(2) Every magistrate (other than a Subdivisional Magistrate) * * * 

shall also be subordinate to the Subdivisional Magistrate, subject, however, 
to the general control of the District Magistrate.” 

S. 13 of the Code further empowers the Local Government to place any 
magistrate of the first or second class in charge of a subdivison of a district, 
and thus a Cantonment Magistrate may, as in the case of Dinapor© in Bengal, 
be appointed to be also a Subdivisional Magistrate. 

Magistrates (including, of course, Cantonment Magistrates) are usually 
appointed by name ; but ex officio appointments are permissible—see s. 39 of 
the Code of Criminal Procedure, 1898, and s. 15 of the Genoral Clauses Act, 
1897 (X of 1897). 

The jurisdiction of a Cantonment Magistrate extends generally throughout 
the cantonment or larger area for which he is appointed, and is not confined 
to persons or matters belonging to or connected with the troops in such area- 
sec Shapurji Jehanqir v. Morgan (1867) 4 Bom. A. C., 187. 

The Cantonments Act of 1864 expressly provided for the appointment of 
Assistant Cantonment Magistrates by enacting that any person invested under 
the Code of Criminal Procedure with the powers of a subordinate magistrate of 
the first or second class within the limits of a cantonment should be styled the 
Assistant Cantonment Magistrate and act in subordination to the Cantonment 
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gistrate. The present Act, however, contains no similar provision, nor 
does it refer to s. 14 of the Code of Criminal Procedure, under which Special 
Magistrates may be appointed in. respect of particular cases, or particular 
classes of cases, or cases generally in any local area outside a presidency- 
town. Nevertheless the section may be utilised to provide assistance in any 
cantonment magistracy, and the creation of five new appointments of Assist¬ 
ant Cantonment Magistrates at Umbalia, Meeiut, 'Mhow, Poona-Kirkee, and 
Quetta have, in faot, recently been sanctioned. 

The practice is to appoint only officers of the Indian Army to be Canton¬ 
ment Magistrates. They are required to pass, before appointment, a preliminary 
examination in the Cantonment Act and Code (without books), and (with the 
aid of books) the Indian Penal Code, the Police Act, 1861, the Code of 
Criminal Procedure, 1898, the Provincial Small Cause Courts Act, 1887, and 
so much of the Cod e of Civil Procedure as extends to Provincial Small Cause 
Courts—see the se cond schedule to that Code as amended by Act X of 1888. 
Before joining the Indian Army an officer must have qualified by the Higher 
Standard in the vernacular, and, within eighteen months of his appointment to 
a cantonment magistracy, he is required to pass such further examination as 
may be prescribed by the Local Government under which he is serving In the 
case of so-called Assistant Cantonment Magistrates, only the preliminary test 
is exacted. 

Cantonment Magistrates now form a separate department, officers appoin¬ 
ted to it being seconded in the Military Department after a year and struck 
off the strength if th ey do not return to tlieir regiments within five years. It 
as een laid down that appoinments in the Judge-Advocate General’s Depart¬ 
ment should be reserved preferentially (though not exclusively) for them, and 
eons.de M Movement, in their pay and prospects have recently been made 
by the Resolution of the Government of India in the Home Department dated 
•* r P , ’ * 903, am! pal,lished in the $■*■«* of India, 1903, Supplement, 

Lr nl Tn ntm0ntOfaSeni0rC ' antOnment pirate to be the Ins¬ 
pecting Officer of Cantonments and ex-officio Deputy Quartermaster General 

n r ' Z WaS at th68ame time tentath ’^ sanctioned for a 
period of five years. The object of this appointment is to improve the stand¬ 
ards ot executive and sanitary work in cantonments generally the intention 

being that the Inspecting Officer should spend the greater part of the year 
on tour, examining the working of cantonments, studying their financial 
position and resources, coordinating results so that the experience gained in 

ne place may be utilized elsewhere, and advising the military authorities 
g orally as an expert in matters of cantonment administration. It is, how 

the >^ , be ( UnderSt00d that his attention should be confined to 
the exeeutiye work of Cantonment Magistrates, and that his concern with 
their judicial work is restricted entirely to the question of how far its 
nature or amount may interfere with their extra-judicial functions 
free^ ^^nnrncnt Magistrate acts in a dual capacity, and his position is not 
from difficulty. As secretary to the cantonment committee and as the 
executive officer of the Cantonment authority, he is-see s. 17 of the Canton 
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■of the cantonment committee where there is one. On the other hand 
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he is and ought" to be wholly independent of the military authorities in so far 
as the exercise of his judicial and quasi-judicial functions is concerned, 
and this independence should command respect. The Resolution of the 
Government above referred to touches on the san e point in defining the duties 
of the Inspecting Officer. 

Cantonment Court of Small Causes. 



Appointment 
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8 . (/) When the Local Government appoints the Cantonment 
Magistrate to be the Judge of a Court of Small Causes established 
within a cantonment under the Provincial Small Cause Courts Act, 
1887, it shall, in its order appointing him to be suqh Judge, declare, 
and may by notification in the official Gazette vary, within a limit of 
five hundred rupees, the value of the suits which are to be cognizable 
by him under that Act. 

(2) The provisions of section 15, sub-section (3), of the said Act 
shall not apply to a Court of Small Causes of which a Cantonment 
Magistrate is the Judge. 

The first step in this connection is the establishment of a Court of Small 
Causes in the cantonment concerned, and this the Local Government, with the 
previous sanction of the Governor General in Council, can bring about by an 
order in writing under s. 5 (1) of the Provincial Small Cause Courts Act, 1887 
(IX of 1887). The next step is for the Local Government itself, by a further 
order in writing under s. 6 (1) of the Act, to appoint the Judge of the Small 
Cause Cour.t.—see the note to s. 10 below. 

S. 15 (3) of the Act of 1887 provides that, subject to the earlier provisions, 
which except certain suits from the cognizance of Courts of Small Causes, the 
Local Government may, by order in writing, direct that all suits of a civil 
nature of which the value does not exceed one thousand rupees, shall be 
cognizable by the Court of Small Causes mentioned in the order. 

As to the extent of the civil jurisdiction of a’Cantonment Magistrate qua 
Judge of a Small Cause Court under this section, see Shapurji Jehangir v. 
Morgan , quoted in the notes to s. 7 above. See too Guldbchand Motiram v. 
George,8 (1891), I. L. R. 16 Bom. /02. 

9. When the Local Government appoints an Additional Judge 
of a Court of Small Causes, of which a Cantonment Magistrate is 
the Judge, it shall, in its order appointing him to be such Additional 
Judge, declare, and may by notification in the official Gazette vary, 
within a limit of fifty rupees, the value of the suits with respect to 
which the functions of the Judge of the Court may be assigned to, 
and discharged by, the Additional Judge under section 8 of the 


Provincial Small Cause Courts Act, 1887. 


S. 8 of the Provincial Small Cause Courts Act, 1887 (IX of 1887), provides 
as follows :— 

8. (1) The Local Government, with the previous sanction of the 
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Governor General in Council, may, by order in writing, appoint an Additional 
Judge of a Court of Small Causes or of two or more such Courts. 

“(•2) The Additional Judge shall discharge such of the functions of the 
Judge of tho Court or Courts as the Judge may assign to him, and in the 
discharge of those functions shall exercise the same powers as the Judge. 

“(3) The Judge may withdraw from the Additkmal Judge any business 
pending before him. 

“(4) When the Judge is absent, the Additional Judge may discharge all 
or any of the functions of the Judge.” 

Appointments under this provision may be made ex oJjicio—Hee s. 15 of the 
General Clauses Act, 1897 (X of 1897); but the “ previous sanction ” of the 
Governor General in Council, which it requires, must be given pro hac vice , and 
an order cannot be passed once for all authorising a Local Government to 
appoint an Additional Judge whenever it deems it necessary to do so. 

10 . Every Cantonment Magistrate presiding over a Court of 
Small Causes in a Cantonment at the commencement of this Act, 
and every Assistant Cantonment Magistrate then having any of the 
powers of the Judge of such Court, shall be deemed to have been 
appointed Judge and Additional Judge, respectively, under section 6 
and section 8 of the Provincial Small Cause Courts Act, 1887, and, 
in the absence of any order of the Local Government to the con¬ 
trary, to have jurisdiction with respect to all suits which are cogni¬ 
zable by a Court of Small Causes under that Act and of which the 
value does not exceed, in the case of a Cantonment Magistrate, five 
hundred rupees, and, in the case of an Assistant Cantonment 
Magistrate, fifty rupees. 

This section is probably now spent and of no further use. As to Assistant 
Cantonment Magistrates, see the notes to s. 7 above. 

S. 6 of the Provincial Small Cause Courts Act, 1887 (IX of 1887), provides 
as follows *4 

& (i) When a Court of Small Causes has been established, the Local 

Government shall, by order in writing, appoint a Judge of the Court. 

a (2) The Judges may be the Judge of one Court of Small Causes or of 
two or more such Courts, as the Local Government directs.” 

S. 8 of the Act has been reproduced in the note to s. 9. above. 

11 . A Cantonment Magistrate as Judge of a Court of Small 
Causes may, whatever may be the value of the suits cognizable by 
him as such Judge, dispose of any suit which was within the pecu¬ 
niary limits of the jurisdiction of the Judge presiding over the Court 
at the time of the institution of the suit, and mav entertain and 
dispose of any proceeding after decree in any such suit. 

Cantonment police . 

12 . (/) The police-force employed in a cantonment beyond the 
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limits of a presidency-town shall, for the purposes of Act XXIV of 
1 959 {/or the better regulation of the police within the territories 
subject to the Presidency of Fort St . George ), or Act V of 1861 
(for the regulation of Police), or the corresponding law for the time 
being in force in the territories administered by the Governor of 
Bombay in Council, as the case may be, be deemed to be part 
of the general police establishment under the superintendence of 
the Local Government in whose territories the cantonment is situated. 

(2) The area comprised within the limits of a cantonment shall 
be deemed to be a town for the purposes of section 34 of Act V of 
1861 . 



Act V of 1861 is the Police Act, 1861, With it and theother enactments 
here mentioned should be read the Police Act, 1888 (III of 1888). It should 
be noted also that the special Act relating to the police in the Lower 
Provinces of Bengal, soil, the Bengal Police Act, 1869 (Ben. Act VII 1869), is, 
by its s. 6 , to be read and taken as part of the Police Aot, 1861; 

There are at present no cantonments which are included within the limits 
of municipalities except in Madras—see the note to s. 17 below. But, if such 
an inclusion were in any case to be made in the Punjab or in the North-West 
Frontier Province or in the United Provinces of Agra and Oudli, the position 
as regards the cantonment civil police would be affected by s. 79 of the 
Punjab Municipal Act, 1891 (XX of 1891), or by s. 74 of the North-Western 
Provinces and Oudh Municipalities Act, 1990 (U. P. Act I of 1900), as the 
case might be. Each of these enactments requires every municipal committee 
to maintain a sufficient police establishment within municipal limits, and also 
provides that such establishment shall consist either of a distinct body of 
watchmen, or of a part of the general police force of the Province, or partly 
of one and partly of the other, A similar provision is to be found in s. 54 of 
the Central Provinces Municipal Act, 1903 (XVI of 1903), but there it is 
expressly made ‘‘subject to the provisions of the Cantonments Act, 1889.” 

S. 34 of the Police Act, 1861, as amended by the Police Act (1861) 
Amendment Act, 1895 (VIII of 1895), provides for the pimishm ent of persons 
committing certain offences “ on any road, or in any place or street or 
thoroughfare within the limits of any town to which this section shall be 
specially extended by the Local Government.” 

As to the military or garrison police, see the note to s. 15 below. 


Chapter III. 

Spirituous liquors and intoxicating drugs. 

In connection with this chapter certain other enactments, which impose 
restrictions on the introduction of intoxicants into places occupied by troops, 
may be referred to. S. 80 of the Bengal Excise Act, 1878 (Ben, Act VII of 
1878), ante, and s. 62 of the Excise Act, 1896 (XII of 1896), post, forbid the 
grant or farming of licenses for the manufacture or s&le of .exciseable articles 
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in or- near;- a cantonment, unless with the consent of the commanding officer. 
S. 33 of the Calcutta Police Act, 1866 (Ben. Act IV of 1866), ante, s. 67 
of the Madras City Police Act, 1888 (Mad. Act III of 1888), ante, and s. 115 
of the Piombay City Police Act, 1902 (Bom. Act IV of 1902), post , alike 
restrict the bringing of spirits, etc., by civilians into barracks, guardrooms, 
encampments, or military buildings in the three presidency-towns. And 61 of 
the Bombay Abkari Act 1878 (Bom. Act V of 1878), which regulates excise in 
the Western Province generally, declares that nothing in it shall affect the 
law relating to cantonments. Finally, ss. 167 (,;) and 168 of the Canton¬ 
ment Code, 1899, post , require the sellers of drugs in a cantonment to 
obtain licenses from the cantonment authority. 

13 . If, within a cantonment or within such limits around a can¬ 
tonment as the Local Government may, by notification in the official 
Gazette, prescribe in this behalf, any person not subject to military 
lav/, or any person subject to military law otherwise than as an officer 
or soldier, knowingly barters, sells or supplies, or offers or attempts 
to barter, sell or supply, any spirituous liquor or intoxicating drug to 
or for the use of any European soldier, or to or for the use of any 
European or Eurasian being a follower or a soldier’s wife, without 
the written permission of the commanding officer of the cantonment 
or of some person authorised by the commanding officer to grant 
such permission, he shall be punished with a fine which may extend 
to one hundred rupees, or with imprisonment for a term which may 
extend to three months, or with both. 

For an example of a notification under this section, see Burma Gazette , 
1895, Pt. I, p. 186. 

The words “spirituous liquor” and “ intoxicating drug” must be under¬ 
stood in their popular and ordinary sense, and have been held to cover “ tari ” 
or “toddy ”—see Queen-Empress v. Ramdhani Pass* (1888), I. b. R. 15 Cal. 
452. 

14 . If, within a cantonment or within such limits around a 
cantonment as the Local Government may, by notification in the 
official Gazette, prescribe in this behalf,— 

(a) any person subject to military law otherwise than as an officer 
or soldier, or 

(£) the wife or servant of any such person or of a soldier, 
has in his or her possession, except on behalf of the Government or 
for the private use of an officer, more than one quart of any spiritu¬ 
ous liquor, other than fermented malt-liquor, without the written 
permission of the commanding officer of the cantonment or of 
some person authorised by the commanding officer to grant such 
permission, he or she shall be punished, in the case of a first offence 
against this section, with fine which may extend to fifty rupees, and, 
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in the case of a subsequent offence against this section, with fine 
which may extend tq one hundred rupees or with imprisonment for 
a term which may extend to three months. 

15 . (I) Any police-officer may, without an order from a 
magistrate and without a warrant, arrest any person whom he finds 
committing an offence against either of the two last foregoing sec¬ 
tions, and may seize and detain any spirituous liquor or intoxicating 
drug in respect of which such an offence has been committed, and 
any vessels or coverings in which the liquor or drug is contained. 

( 2 ) Where a person accused of an offence against section 13 has 
been previously convicted of an offence against that section, an 
officer in charge of a police-station may, with the written permission 
of a magistrate, seize and detain any spirituous liquor or intoxicating 
drug within the cantonment, or within the limits prescribed under 
section 13, which at the time of the alleged commission of the 
subsequent offence belonged to, or was in the possession of, the 
person. 

(j) The court convicting a person of an offence against section 
13 or section 14 may order the confiscation of the whole or any part 
of anything seized under sub-section (/) or sub-section (2). 

(4) Subject to the provisions of Chapter XLIII of the Code of 
Criminal Procedure, 1882, anything seized under sub-section (/) or 
sub-section (2) and not confiscated under sub-section (j) shall be res¬ 
tored to the person from whom it was taken. 

A military policeman or member of the garrison police is not ordinarily 
included in the term “ police officer,” and would probably not be held to be 
a “ police officer” within the meaning of this section. But see in this connec¬ 
tion Pt. I. ch. IV”, § 5, antey and the foot-note. 

See now Chapter XLIII of the Code of Criminal Procedure, 1898 (Act V 
of 1898), which provides for the disposal of property connected with offences 
or the trial of offences. 

16 . The foregoing provisions of this Chapter shall not apply to 
the sale or supply of any article for medicinal purposes by a medical 
practitioner, chemist or druggist. 


Chapter IV. 

Taxation . 

17 . (/) With the previous sanction of the Governor General in 

Council, the Local Government may, by notification in the official 
Gazette,— 

(a) impose in any cantonment which is not included in a munici¬ 
pality, any tax which, under any enactment in force at the 
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date of the notification, can be imposed in any muf.icipa- 
lity within the territories administered by such Gcf^ern- 
ment, and 

(£) abolish or modify any tax so imposed. 

(2) When any tax is leviable in a cantonment in pursuance of 
notification under sub-section (/), the Local Government, with the 
like sanction, may, by a like notification, appfy or adapt to the can¬ 
tonment the provisions of any enactment or r u ] e s in force at the date 
of the notification for the assessment and recovery of any tax in any 
municipality within the territories administered by such Government. 

As to this section generally, see § 1 of the headnote to this Act above, and 
tho Statement of Objects and Reasons , etc., th$ r e referred to. For examples of 
notifications under it, see Punjab Gazette , 18$7, Pt. I, pp. 162, 163. 

The section applies only in the case of cantonments which are not included 
in municipalities, taxation in cantonments so included being leviable under, 
and governed by, the Municipal^cts extending thereto. The latter class of 
cantonment is, however. ? T ery exceptional, and all Municipal Acts (save those 
in force in the Provinces of Madras and Bombay) expressly provide against 
the txf cantonments within municipal limits, unless with the express 

sanction of the Governor General in Council. There are, as a matter fact, only 
four cantonments in British India which form parts of municipalities, and 
these are the cantonments of Cananore, Trich'inopoly, Calicut and Berhampore, 
all in the Madras Command. 

A tax under this section cannot be imposed with retrospective effect. The 
exact rate at which it is to be levied, must be fixed by the notification imposing 
it: it must not merely prescribe a maximum. Its incidence may be confined 
to certain classes of persons or to certain classes of property ; but as to the 
exemption of particular persons or particular property, see s. 20 below. 

The words can be imposed” render it immaterial whether the tax to be 
introduced in a cantonment has or has not actually been imposed in a muni¬ 
cipality in the same Province* The provision is thus very wide ; for a Munici¬ 
pal Act invariably provides for the imposition — subject, it may he, to special 
sanction—of practically any tax. For example, s. 42 of the Punjab Municipal 
Act, 1891 (XX of 1891), empowers a municipal committee to impose,— 

(A) with the previous sanction of the Local Government, a tax on build¬ 
ings or lands, and certain other specified taxes ; and, 

(B) with the previous sanction of the Local Government and of the 
Governor General in Council, any other tax. | 

The generality of the concluding words is limited only by the ejusdem 
yeneris rule, as to which see Pt. I, ch. VI, § 3, ante. 

The word “ adapt” has been very liberally construed, and exceedingly 
free adaptations have in practice been allowed. In applying or adapting 
enactments, the preferable plan is to set forth in extenso the provisions 
wanted, with the necessary modifications incorporated in the text; and it 
is usual, though not legally necessary, to indicate at the same time the source 
$f the adaptation. 
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Th 5 word “ enactment” includes a section or any integral part of an Act; 
hut n$t a garbi©^ extract therefrom. 

It is not adn'issible-even by means of a notification under s. 25-to adapt 
a »ro vision which delegates the power of imposing taxes. Taxation in a can¬ 
tonment must be imposed under this section in the manner and subject to the 
sanction here prescribed, and its special provisions cannot be avoided through 
the extension of an enactment under the general provisions of another section. 
Similarly, it is not admissible to apply a power to make rules. 
j It is not necessary tb*t the rules adapted under this section should be rules 
for the assessment and recovery of a similar municipal tax. But the scope of 

the section is somewhat inconveniently limited to the application or adapta¬ 
tion of provisions for the assessment and recovery of taxes; and this 
apparently does not cover the application or adaptation of provisions for— 

(a) appeals against as^ment and recovery, or 

( b ) refunds or exemptions or 

(c) the preventi on and punishment of evasions. 

The expediency of amplifying ?ub-stction (2) on these lines should l>e 
considered when another opportunity far. amending the Act presents itself. 

A notification under s. 22 of the repealed Cantonments Act, 1880 
(III of 1880), may be amended by means of a notification under this section- 
see tho la st note to s, 2 (3) above. ^ - 


Extension of 
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18 . (/) The Local Government may, by notification in the 

official Gazetle, extend the provisions of Act XX of 1856 (to make 
better provision for the appointment and maintenance 0/ Police Chaukt- 
dars in Cities, Towns, Stations, Suburbs and Bazars in the Presi¬ 
dency of Fort William in Bengal) to any cantonment which is not 
included in a mun. Jpality and which is not situated in any part of 
British India in which that Act is in force, and the Cantonment 
Magistrate may exercise all the powers of the Magistrate under that 
Act, subject only to the control of the District Magistrate and the 
Local Government. 

(2) The Locai Government may order that a cantonment to which 
the provisions of Act XX of 1856 have been extended shall be 
divided into any number of cantonment divisions, and may determine 
the nature of the tax to be levied in each such division according to 
section 10 of that Act. 

(3) The Local Government may, by notification in the official 
Gazette, cancel any notification under sub-section (/), and may revoke 
or vary any order under sub-section (2). 

Act XX of 1856 may now be cited as the Jiengal Chaukidari Act, 1856. 

It is not now in force in any cantonment. 

Sub-section (3) is no longer required—see s. 21 of the General Glauses 
Act, 1807 (X of 1897). 
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19 . While a tax assessed according to the circumstances, and the 
property to be protected, of the persons liable thereto, or according 
to the annual value of houses and grounds, is levied under Act XX 
of 1856 in a cantonment, a tax on persons practising any profession 
or art or carrying on any trade or calling, or a tax on buildings and 
lands, as the case may be, shall not be leviable in the cantonment in 
pursuance of a notification under section 17 of this Act. 

The words and figures “shall not be leviable in the cantonment in pursu¬ 
ance of a notification under section 17 of this Act” were substituted for the 
words and figures “shall not be imposed under section 17 of this Act in the 
cantonment” by the Repealing and Amending Act, 1891 (XII of 1891), 
retrospectively, with effect from the commencement of this Act. 

As to Act XX of 1856, see the first note to s. 18 above. 

20 (/) Notwithstanding anything in any enactment for the time 

being in force, the Governor General in Council may, by notification 
in the Gazette of India, prohibit the levy of the whole or any part 
of any tax imposed in a cantonment, or exempt any person by name 
or in virtue of his office, or any class of persons, or any property or 
any class of properly, from the operation of any such tax, and may 
by a like notification, rescind any such prohibition or exemption. 

(2) Where the area subject to the authority of a municipal com¬ 
mittee as defined in section 2 of the Municipal Taxation Act, 1881, 
includes the whole or part of a cantonment, nothing in section 4 or 
section 5 of that Act, or in any other like enactment for the time 
being in force, shall apply to so much of that area as is comprised in 
the cantonment. 

“Imposed” means, of course, lawfully imposed. No notification is required 
to secure exemption in respect of a tax levied otherwise than lawfully. 

As to cantonments subject to the authority of municipal committees, that 
is to say included within the limits of municipalities, see the note to s. 17 
above, where it is stated that there are only four cantonmeuts of this kind 
in British India, all of them being in the Madras Command. Bub-section (1) 
is general in.its terras, and exempting notifications should, if only in order 
to avoid confusion, be issued under it even in respect of such cantonments, 
although they might lawfully be dealt with under the Municipal Taxation 
Act, 1881 (XI of 1881), ante , which should be referred to in this connection. 
8 . *i0 (2) of this Act and s. 3 of the Act of 1881 confer precisely the same 
absolute power of exemption on the Governor General in Council, and as 
the operation of the qualifying provisions contained in as. 4 and 5 of the 
latter is barred in the case of a cantonment enclave situated within a 
municipal area, it is legally immaterial which enactment is resorted to. 

The following notifications of more or less general application have been 
issued under this section :— 

57 
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Homo Department Notification No. 163, dated the 18th November, 1881.* * * § 
—In exercise of the power conferred by section 24 of Act III of 1880 (The 
Cantonments Act, 1880),fthe Governor General in Council is pleased to declare 
that, in any cantonment situated in British India which may have been or 
may in future be brought under the operation of a Municipal Act, the follow¬ 
ing classes of persons shall, when on duty in such cantonment, be exempted 
from the operation of taxes of the following kinds :— 

Persons exempted. 

All persons exclusively in military employ or belonging to any department 
directly attached to the Army or to the Public Works Department, Military 
Branch, being persons subject to the Army Discipline and Regulation Act, 
1879,t or the Indian Articles of War. 


Taxes from the operation of 'which exemption is granted. 

(1) Municipal taxes on salaries. ' 

(2) Municipal taxes on professions, trades, callings, offices, or appoint¬ 

ments. 

(3) Municipal taxes on horses, mules or ponies kept for military duty. 

(4) Municipal tolls leviable on any ferry or road in respect of animals or 

vehicles kept or used for military duty. 

2. In further exercise of the power conferred by the same section the 
Governor General in Council is pleased to prohibit the levy, in any cantonment 
in British India, of any municipal tax whatsoever on public property,§ 
animals ,or vehicles. 

3. In this order the expressions “municipal tax,” “municipal taxes,” and 
“ municipal tolls ” include any tax or tolls imposed by virtue of the provi¬ 
sions of a Municipal Act under the operation of which any cantonment may 
have been, or may in future be, brought. 


* See Gazette of India , 1881, Supplement, p. 1296. Gf the fitst notifica¬ 
tion (H. D No. 162, dated the 18th December, 1881) reproduced under s. 3 
of the Municipal Taxation Act, 1881 (XI of 1881), ante. 

t Corresponding with s. 20 of the Cantonments Act, 1889 (XIII of 1889). 
The Act of 1880 did not, as does the Act of 1889, distinguish between can¬ 
tonments included within the limits of municipalities and cantonments not 
so included, and this notification was probably intended to provide for all 
cantonments, the notification simultaneously issued under s. 3 of the Muni¬ 
cipal Taxation Act, 1881—see ante —being meant to be confined to municipal 
areas, pure and simple, and not to cantonments included in them. In this 
view, the words “brought under the operation of a Municipal Act” must have 
been used to indicate not only subjection to a Municipal Act through actual 
inclusion in a municipal area, but also the process, provided for by ss. 20 and 
21 of the Act of 1880 (corresponding with s. 17 of the Act of 1889), of 
imposing a tax leviable under a Municipal Act, and applying and adapting 
municipal enactments and rules for its assessment and recovery. If, on the 
other hand, the words quoted be read strictly as referring only to complete 
subjection to a Municipal Act, then this notification must be confined in its 
operation to the very few exceptional cases—there are only four—of canton¬ 
ments included in municipalities. For these however, the synchronous orders 
under the Act of 1881 provide ; this notification (except its second paragraph) 
is consequently supererogatory; and no exemptions of the kind contemplated 
are secured in the ordinary cases of separate cantonments not included in 
municipal areas. 

X See now the Army Act (44 & 4o Viet., c. 58). 

§ A tax on property is a tax on owners, and the expression does not cover, 
e.g., a lighting-tax payable by occupiers but assessed on the annual values of 
the buildings occupied. 
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Commissioned Officers. 

Sub-Assistant Surgeons. 
Hospital Assistants. 

Native Doctors, 

Warrant Officers 
Nou-Commissioned Officers. 
Hospital attendants of any 
class. 

Trumpeters. 

Buglers. 

Drummers. 


Musicians. 

Soldiers. 

Unattested Recruits. 
Lascars. 

Mahouts. 

Drivers. 

Farriers, 

Syces 

Grass-cutters. 

Artificers, 

Dooly-bearers. 


Military Department Notification. No. 191, dated the 26th February, 1892, 

as amended by No. 501, 
dated the 7th June, 1901—* 
In exercise of the power con¬ 
ferred by section 20 (1) of 
Act XIII of 1889 (the Can¬ 
tonments Act, 1889), the 

Governor General in Council is pleased to declare that persons of the 
marginally noted classes named in clause (d), Part I, of the Indian Articles of 
War,§ and their families, shall be exempted from the payment of latrine fees 
in Cantonments. 

Military Department Notification. No. 346, dated the 21st April, 1893.t— 
In exercise of the power conferred by section 20, sub-section (i), of the Can¬ 
tonments Act (XIII of 1889), the Governor General in Council is pleased to 
exempt departmental honorary commissioned and warrant officers and depart¬ 
mental non commissioned officers from the payment of the latrine fee pres¬ 
cribed by section 321 of the Bengal Municipal Act (III of 1884), in any 
cantonment in which the same has been imposed by notification under section 
17 of the said Cantonments Act. 

Military Department Notification No. 1087, dated the 13th November, 
1903.^:—In exercise of the power conferred by section 20, sub-section (I), of 
the Cantonments Act, 1889 (XIII of 1889), the Governor General in Council 
is pleased to exempt syces and grass-cutters of Silladar Cavalry Regiments, 
and their families, from the imyment of latrine fees in cantonments. 

Military Department Notification No. 827, dated the 31st August, 1894, 
as amended by No. 215, dated the 25th February, 18981F.—In exercise of the 
powers conferred by section 20 of the Cantonments Act (XIII of 1889), the 
Governor General in Council is pleased to declare that in every cantonment in 
British India in which a tax on buildings, which is payable by the year or by 
instalments, is for the time being imposed under section 17, sub-section (/), 
clause (a), of that Act, all buildings which have not been occupied or produc¬ 
tive of rent, shall be exempt from payment of the said tax in the cases and to 
the extent hereinafter stated, namely :— 

(a) When any such building as aforesaid has remained unoccupied and 

* See Gazette of India , 1892, Ft. I, p. 117 ; 1901, Pt. I, p. 372. 

§ As originally passed in 1869. The clause as amended in 1894 does not 
“name” these persons. The effect of the notification is to exempt from the 
payment of latrine-fees practically all persons subject to Indian military law 
otherwise than as followers, and their families. 

t See Gazette of India , 1893, Pt. I, p. 215. 

X See Gazette of India, 1903, Pt 1, p. 967. Silladar (or Silahdar) is a 
Persian word signifying the possessor of arms or a man-at-arms, and it was 
originally used to indicate a soldier of fortune who lent himself for hire 
fully equipped, and, being invariably mounted, provided his own horse. 
These mercenaries usually served in considerable bodies under their own 
leaders and constituted a Rort of irregular cavalry. Nearly all the Indian 
cavalry regiments aro still maintained on the same principle (with of course, 
the necessary modifications), and the system is generally admitted to have 
proved both efficient and economical. The syces and grass-cutters attached 
to Silladar cavalry are the private servants of the sowars concerned and are 
not, therefore, covered by the reference to “syces” and “grass-cutters” 
in the notification of the 26th February, 1892, above. 

IT See Gazette of India , 1894, P^. I, p. 492 j 1898, Pt. I, p. 162. 
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unproductive of rent throughout the year or the period in respect 
of which any instalment is payable, such building shall be exempt 
from payment of the said tax or instalment for the said year or 
period as the case may be ; 

(b) When any such building as aforesaid has not been occupied or produc¬ 
tive of rent for any period of not less than thirty consecutive da}'8, 
such building shall be exempt from payment of so much of the said 
tax or instalment as is proportionate to the number of days during 
which such building has not been oocupied or productive of rout: 

Provided that no such exemption shall be made unless notice in writing 
of the circumstances under which it is claimed has been given to the canton¬ 
ment authority within the first fourteen days of the period in respect of 
which it is so claimed. 

2. The burden of proving the facts entitling any person to claim relief 
u nder this notification shall lie upon him. 

3 . For the purposes of this notification— 

(a) the expression “ tax on building” shall be deemed to include— 

(1) every tax imposed on a building, whether jointly with any 

land, or as forming part of a holding, or otherwise ; 

(2) every tax imposed on the rental of a building or holding ; and 

(3) the whole of every consolidated tax imposed for general or 
mixed purposes ; 

but it shall not include— 

(4) any tax separately imposed for any service which continues 
whether a building is occupied or unoccupied ; or 

(5) such portion of a consolidated tax as the cantonment authority, 
with the sanction of the General Officer Commanding the District* 
may declare to be deemed to have been imposed for any such 
service as aforesaid. 

Military Department Notification No. 828, dated the 31st August, 1894.*— 
In exercise of the powers conferred by section 20 of the Cantonments Act 
(XIII of 1889), the Governor General in Council is pleased to declare that in 
every cantonment in British India in which any tax upon persons owning or 
occupying buildings, holdings, or lands within a cantonment, according to 
their circumstances and property, which is payable by the year or by instal¬ 
ments, is for the time being imposed under section 17, sub-section (1), clause 
(a/, of that Act, the value of any building, holding, or land which would, 
under the Military Department Notification No. 827, “ Cantonment taxation” 
dated the 3lBt August, 1894, by reason of such building, holding, or land 
being unoccupied or unproductive of rent, be wholly exempt from a tax on 
buildings, shall be wholly disregarded ; and in the case of buildings, holdings, 
or lands which would be partially exempted from such tax on buildings as 
aforesaid, a proportionate part only of such value shall be taken into account. 

Military Department Notification No. 329, dated the 29th March, 1895.f— 
In exercise of the power conferred by section 20, sub-section (1), of the Can¬ 
tonments Act (XIII of 1889), the Governor General in Council is pleased to 


* See Gazette of India , 1894, Pt. 1, p. 492. 
t See Gazette of India, 1895, Pt. I, p. 269, 
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declare that all buildings in lines and quarters iii dantoiiments which may 
have been, or may hereafter be, erected, with the permission of Government 
on sites especially appointed for the purpose, by any native soldiers or 
folio wers, regimental or departmental, for their own occupation, and which 
are for the time being actually occupied by such native soldiers or followers, 
regimental or departmental, shall be exempted from payment of the tax on 
buildings when such tax is imposed in any cantonment. 

The phrase “tax on buildings” shall be interpreted for the purposes of 
this notification in accordance with the definition thereof contained in Noti¬ 
fication No. 827, dated the 30th August, 1894. 

Military Department Notification No. 896, dated the 23rd August, 1895.*— 
In exercise of the power conferred by section 20, sub-section (1 )> of the Can¬ 
tonments Act (XIII of 1889), the Governor General in Council is pleased to 
exempt departmental honorary commissioned and warrant officers and depart¬ 
mental non-commissioned officers from the operation of any conservancy tax 
imposed in any cantonment in Burma. 

Military Department Notification No. 759, dated the 27th July, 1900. f— 
In exercise of the power conferred by section 20, sub-section (1 ), of the Can¬ 
tonments Aot, 1889 (XIII of 1889), the Governor General in Council is pleased 
to exempt the following classes of persons, when not already exempted by 
reason of being in occupation of buildings provided by the Government, from 
the payment of any water-rates, which may be for the time being imposed 
under section 17, sub-section f 1), of the said Act, namely : 

(i) Military hospital assistants and their families. 

(ii) All native troops and their families. 

(iii) All followers, whether regimental or departmental, paid by 
Government, and their families, including the grass-cutters of silladar 
cavalry regiments. 

As to the relief provided by executive order in respect of water-rates in 
cantonments, See Pt. I, ch. I, § 13 (26), ante. 

Military Department Notification No. 449, dated the 23rd May, 1902.+— 
In exercise of the power conferred by section 20, sub-section ( 1), of the Can¬ 
tonments Act, 1889 (XIII of 1889), and in supersession of the notification of 
the Government of India in the Military Department, No. 53, dated the 21st 
January, 1898, the Governor General in Council is pleased to exempt all 
warrant officers, non-commissioned officers and soldiers of the regular forces 
from the operation of any tax which may be for the time being imposed on 
cycles in any cantonment. 

Cantonment Fund . 
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21 . (/) There shall be formed for every cantonment which is Cantonment 

... - fund. 

not included in a municipality, a cantonment fund, and there shall 
be placed to the credit thereof, among other sums, the following, 
namely :— 

(a) subject to deductions under section 545 of the Code of 


* See Gazette of India , 1895, Pt. I, p. 722. 
t See Gazette of India y 1900, Pt. I, p. 469. 
$ See Gazette of India , 1902, Pt. I, p. 388, 
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Criminal Procedure, 1882, or under any other enactment 
for the time being in force, or under any order of the 
Local Government, all fines recovered from persons con¬ 
victed of offences committed within the cantonment 
against this Act or against any enactment extended or rule 
made thereunder, or against the provisions of section 34 
of Act V of 1861 or the corresponding enactment for the 
time being in force in the territories administered by the 
Governor of Fort St. George in Council or by the Gov¬ 
ernor of Bombay in Council, or against the provisions of 
Chapter XIII or Chapter XIV of the Indian Penal Code 
or of section 156 of the Army Act; 

(b) the proceeds of taxes imposed under section 17 or levied 

under Act XX of 1856 in the cantonment ; and 

(c) rents and profits accruing from property placed by the Gov¬ 

ernment under the management of the cantonment 
authority. 

(2) Notwithstanding anything in any enactment as to the pur¬ 
poses to which the proceeds of a tax are to be appropriated, the can¬ 
tonment fund shall be applicable, subject to the rules under this Act, 
to the maintenance of the police-force employed in the cantonment 
and to the other purposes of this Act within the cantonment, and, 
with the general or especial sanction of the Local Government, to 
like objects, within or without British India, beyond the limits of 
the cantonment, in cases in which, in the opinion of the Local Govern¬ 
ment, the application of the fund beyond those limits is for the 
benefit of the inhabitants of the cantonment, or of any military force 
ordinarily quartered therein, or of any detachment of any such force. 

The figures “1881,” which occurred after the words “Army Act,” were 
repealed by Act XII of 1891 and have been omitted. See the notes to 
s. 3 above. 

See now s. 545 of the Code of Criminal Procedure, 1898 (Act V of 1898), 
which gives criminal courts power to order the whole or any part of fines im¬ 
posed under any law for the time being in force to be applied in defraying ex¬ 
penses properly incurred in the prosecution, or in compensation for the injury 
caused by the offence committed where substantial compensation seems to be 
recoverable by civil suit. 

As to 8. 34 of the Police Act, 1861 (V of 1861), see the notes to s. 12 above. 

For the Madras and Bombay enactments referred to, see Act XXIV of 
1859 and Bombay Acts VII of 1867 and IV of 1890. 

Chapters XIII and XIV of the Indian Penal Code (Act XLV of 1860) deal, 
respectively, with offences relating to weights and measures and with offences 
affecting public health, safety, convenience, decency and morals. 
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S. 156 of the Army Act (44 & 45 Viet., c. 58,)penalizes the purchase from 
soldiers of regimental necessaries, equipments, stores, etc. 

The Bengal Chaukidari Act, 1856 (XX of 1856), provides for the appoint- 
ment and maintenance of police chaukidars in cities, towns, stations, suburbs 
and bazars in the Presidency of Fort William in Bengal. It is now in force 
also in certain places in the United Provinces, the Punjab, and Ajmere. 

The words “ maintenance of the police-force employed in the cantonment” 
have been construed as wide enough to cover the cost of constructing buildings 
as barracks for the police on duty in a cantonment. They would also, it is 
thought, cover a superannuation fund. 

22 . (/) Where, in or near a cantonment, there is a Government 
treasury or sub-treasury, or a bank to which the Government treasury 
business has been made over, the cantonment fund shall be kept in 
the treasury, sub-treasury or bank. 

( 2 ) Where there is no such treasury, sub-treasury or bank, the 
cantonment fund may be deposited with anv banker or person acting 
as a banker, who has given such security for the safe custody and- 
repayinent on demand of the fund so deposited as the District Magis¬ 
trate may in each case think sufficient. 

23 . The cantonment fund shall be vested in Her Majesty, and, 
subject to the provisions of this Act and of the rules thereunder and 
to the control of the Local Government, the management of the fund 
shall be entrusted to the cantonment authority. 

24 . The cantonment fund shall be deemed to be “ public 
revenues” within the meaning of the proviso to section 6 of the Land 
Acquisition Act, 1870, and any property acquired at the cost of the 
cantonment fund shall vest in Her Majesty. 


Custody of 
cantonment 
fund. 


Vesting and 
management of 
cantonment 
fund. 


Acquisition of 
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See now the proviso to section 6 (/) of the Land Acquisition Act, 1894 
(I of 1894), which enacts that no declaration as to the intended acquisition of 
land thereunder shall be made “ unless the compensation to be awarded for 
such property is to be paid by a company, or wholly or partly out of public 
revenues or some fund controlled or managed by a local authority.” A canton¬ 
ment committee is, it may be added, a (( local authority — see Pt. I, ch. vi, 
§ 11 (7), ante. 

By s. 40 of the Government of India Act, 1858 (21 & 22 Viet., c. 106), the 
revenues of British India are vested in the Crown. 


Chapter V. 

Suppleviental provisions. 

25 . The Governor General in Council may, by notification in the Extension of 
Gazette of India, extend to all cantonments or to any cantonment or cantonments. 
to any part of any cantonment any enactment for the time being 
in force in any municipality in British India, and declare its extension 
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to be subject to such restrictions and modification's, if any, as he 
thinks fit. 

The special provisions as to taxation contained in s. 17 above cannot be over¬ 
ridden by the extension of an enactment under the general provisions of this 
section. 

This section should not be used to extend an Act such as the Calcutta 
Hackney-carriage Act, 1891 (Ben. Act II of 1891), which provides for its own 
extension; but, where extension under a local Act is possible without 
reference to the Governor General in Council, a prior reference to the Govern¬ 
ment of Indj.j, is advisable in order to prevent a conflict of authority. Nor 
does this section admit of the extension of a rule-making power or of an enact¬ 
ment delegating to a cantonment authority powers to regulate markets such 
as those onferred by clause (17) of s. 26 bolow. 

For an example of a notification under this section, see Gazette of India , 
1896, Pt. I, p. 364. See, too, the Cantonment Code, 1899, and the note to s. 
1 thereof, poet. 

26 . The Governor General in Council may make rules consis¬ 
tent with this Act to provide for all or any of the following matters 
namely :— 

(/) the manner in which, and the authority to which, application 
for permission to occupy land belonging to the Govern¬ 
ment in a cantonment is to be made ; 

(2) the conditions to be annexed to every such permission given 
in pursuance of such an application ; 

f 3) the preparation and maintenance of registers of immoveable 
property in cantonments ; 

(4) the constitution of cantonment committees, the functions to 
be discharged by them, the conduct of, and the control to 
be exercised over, their proceedings, and the division of 
duties among the members of such committees; 

(j) the functions to be discharged by the commanding officer 
of a cantonment where a cantonment committee has not 
been constituted, or has in pursuance of an order of the 
Local Government ceased to exist, or for any reason 
cannot be convened ; 

(6) the executive duties of the Cantonment Magistrate, and his 

position in relation to the commanding officer of the can¬ 
tonment ; 

(7) the purposes to which the cantonment fund may be applied ; 

(1£) tjhe authority on which money may be paid from the canton¬ 
ment fund ; 

(p) the investment of any balance of that fund ; 
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(/o) the execution of contracts by, or on behalf of the canton-' 
ment authority; 

(//) the accounts to be kept by the cantonment authority, and 
the manner in which those accounts are to be audited and 
published ; 

(12) the definition and abatement of nuisances for which sufficient 
provision has not, in the opinion of the Governor General 
in Council, been made under section 2 5 ; 

(/j) the requisitions which may be made on persons having the 
control of sewers, drains, latrines or other things creating, 
or likely to create, nuisances, and the mode of enforcing 
such requisitions; 

(w) the prevention of the overcrowding of buildings and places 
in a cantonment ; 

(/y) the construction and maintenance, to the satisfaction of the 
cantonment authority, of buildings, and of boundary-walls, 
hedges and other fences; 

( 16 ) the regulation of the practice of agriculture and irrigation 
in a cantonment, the keeping of lands therein in proper 
order, and the felling, lopping and trimming of trees on 
such lands ; 

(77) the regulation of encamping-grounds, sarais, markets and 
slaughter-houses, of traffic on roads, and of processions 
and public assemblies ; 

(/<?) the use and management of burial and burning grounds ; 

(/p) the supervision and the regulation of the use of public 
wells, tanks, rivers, streams, springs or other sources from 
which water is or may be made available for public use, 
and the lands in the vicinity thereof ; 

(20) the parts of a cantonment in which persons practising any 

profession or carrying on any trade, calling or occupation, 
may be required to reside for the purpose of practising 
the profession or carrying on the trade, calling or occupa¬ 
tion, and the conditions, if any, to be observed by such 
persons; 

( 21 ) the prevention of the spread of infectious or contagious 
disorders within a cantonment, and the appointment and 
regulation of hospitals or other places, within or without 
a cantonment, for the reception and treatment of persons 
suffering from any disease ; 

{22) the segregation in, or the removal and exclusion from, a 
cantonment, or the destruction, of animals suffering or 
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supposed to be suffering from any infectious or contagious 
disease; 

(23) the suppression of mendicancy and of loitering or importun¬ 

ing for the purpose of prostitution, and the removal 
and exclusion from a cantonment of disorderly persons, of 
persons who have been convicted of any offence against 
Chapter XVII of the Indian Penal Code or section 
156 of the Army Act, or have been ordered under the 
Code of Criminal Procedure, 1882, to execute a bond for 
their good behaviour, and of persons whom the com¬ 
manding officer deems it expedient to exclude from the 
cantonment with or without assigning any reason for 
excluding them thereform ; 

(24) the prevention of cruelty to animals and the care of animals 

while grazing ; 

(23) the prevention and extinction of fires; 

(26) the registration of births and deaths ; 

(27) the appointment by owners of buildings and lands in can¬ 

tonments, who are absent from cantonments, of persons 
residing within or near cantonments, to act as their agents 
for all or any of the purposes of this Act or any enactment 
extended or rule made thereunder ; 

{28) the powers of inspection, entry and search which may be 
exercised in carrying out any of those purposes , and the 
cases in which breaches of enactments extended or rules 
made under this Act are to be cognizable offences; 

(29) the mode in which summonses, notices, requisitions and 
other documents are to be served on the persons to whom 
they are addressed ; 

( 30) the cases, authorities and conditions in, to and on which 
executive orders passed under this Act or any enactment 
extended or rule made thereunder may be appealed 
from ; and, 

(31) generally, the carrying out of the purposes of this Act. 

The figures “1881,” which occurred after the words “Army Act” in clause 
(23), were repealed by the Repealing and Amending Act, 1891 (XII of 1891), 
and have been omitted. See the notes to s. 3 above. 

To this section the following proviso was added by s. 2 of the Cantonments 
Act Amendment Act, 1895 (V of 1895): — 

“Provided that no such rule shall contain any regulation enjoining or 
permitting any compulsory or periodical examination of any woman by 
medical officers or others for the purpose of ascertaining whether she is or is 
not suffering from any venereal disease, or is or is not fit for prostitution, or 
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any regulation for the licensing or special registration of prostitutes, or giving 
legal sanction to the practice of prostitution, in any cantonment.” 

For the Proceedings in Council , see Gazette of India , Pt. VI, 1894, p. 121 ; 
1895, pp. 40, 110, 125. 

Act V of 1895 and with it the said proviso were repealed by s. 2 of the 
Cantonments Act, 1897 (XV of 1897). For the Proceedings in Council , see 
Gazette of India, Pt. VI, .1897, pp. 210, 218. 

A comprehensive code of rules has been framed under this section and 
issued in combination with certain enactments applied in exercise of the 
powers conferred by section 25 above. See the Cantonment Code, 1899, post , p. 
463. 

Chapter XVII of the Indian Penal Code (Act XLV of 1860), deals with 
offences against property. As to s. 156 of the Army Act (44 & 45 Viet., c. 58), 
see the notes to s. 21 above. As to the Code of Criminal Procedure, see 
now Chapter VIII of the Code of Criminal Procedure, 1898 (Act V of 1898). 

27 . (/) The power to make rules under the last foregoing 
section is subject to the condition of the rules being made after 
previous publication and of their not taking effect until they have 
been published in the Gazette of India and in such other manner as 
the Governor General in Council prescribes. 

{2) A rule under the last foregoing section may be general for 
all cantonments in British India or for all cantonments not expressly 
excepted from its operation, or may be special for the whole or any 
part of any one or more than one cantonment, as the Governor 
General in Council directs. 

(j) A copy of the rules for the time being in force in a canton¬ 
ment shall be kept open to inspection free of charge at all reasonable 
times in the office of the Cantonment Magistrate. 

(4) In making any rule under clause (/ 2 ) or an y 0 f the follow¬ 
ing clauses of the last foregoing section, the Governor General in 
Council may direct that a breach of it shall be punished with fine 
which may extend to fifty rupees, or with imprisonment for a term 
which may extend to eight days, and, when thfe breach is a continu¬ 
ing breach, with fine which, in addition to su c h fine or imprisonment 
as aforesaid, may extend to five rupees for every day after the first 
during which the breach continues. 

As to what is meant by “ previous publication” in sub-section (1), see Pt. 
I, ch. V, § II U5), ante. 

As to the infliction of a daily fine for a continuing breach of an Act or a 
statutory rule, see Pt. I, ch. VI, § 5, and note the wording of, for ex¬ 
ample, s. 283 ( 1) of the Cantonment Cod 6j 1899 } post. 

28 . "I he Local Government may, by notification in the official 

Gazette, and subject to any conditions as to compensation or other¬ 
wise which it may see fit to impose, extend to any area beyond a 
cantonment and in the vicinity thereof_ 
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(a) any enactment which, with or without restriction or modi¬ 
fication, has been extended to the cantonment or any part 
thereof under section 25, or 

(2>) any rule in force in the cantonment or any part thereof 
under clause ( 12 ) or any of the following clauses of 
section 26, as well as any direction there in force under 
sub-section (4) of section 27 ; 

and the enactment, rule or direction specified in the notification 
shall, so long as the notification remains uncancelled, apply to that 
area as if the area were included in the cantonment. 

The health and discipline of the dwellers in cantonments cannot be secured 
if breaches of cantonment rules may be committed with impunity just outside 
their boundaries : hence this provision. It should be observed that an enact¬ 
ment or rule extended under it must be extended as it stands, there being no 
power to adapt or modify it. 

For an example of a notification under this section, see N, W, P. & 0. 
Gazette , 1892, Pt. I, p. 381. 

29 . A Judge or Magistrate shall not be deemed, within the 
meaning of section 555 of the Code of Criminal Procedure, 1882, 
to be a party to, or personally interested in, any prosecution for an 
offence against this Act, or against any enactment extended or rule 
made thereunder, because he is a member of the cantonment com¬ 
mittee or, where there is no such committee, is the commanding 
officer of the cantonment, or because he has ordered or approved 
the prosecution. 

See now s. 356 of the Code of Criminal Procedure. 1898 (Act V of 1898), 
which is as follo\ vs • — 

“556. No Judg© or Magistrate shall, except with the permission of the 
Court to which an appeal l ies f rom his Court, try or commit for trial any case 
to or in which he is a party or personally interested, and no Judge or Magis¬ 
trate shall hear anJappSal from any judgment or order passed or made by him¬ 
self. 

“ Explanation.— A Judge or Magistrate shall not be deemed to be a party 
or personally interested, V'ithin the meaning of this section, to or in any case 
by reason only that he is a Municipal Commissioner or otherwise concerned 

therein in a public capacity, o\by reason only that he has viewed the place 

in which an offence is alleged to have been committed, or any other place in 
which any other transaction material to the case is alleged to have occurred, 
and made an inquiry in connection w *th the case . 

The first paragraph reproduces s> 555 of the Code of 1882, but the Explana ; 
tion is entirely new and makes a considerable change in the law. S. 29 of this 
Act is, indeed, now scarcely (if at all) rt‘ ( l u i re d* 

30 . Where a cantonment is situf\ te d within the limits of a Presi¬ 
dency-town, the functions assigned to a n Y authority by this Act or 
any enactment extended or rule madt" thereunder shall, subject to 
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the provisions of any enactment for the time being in force, be dis- 
c harged by such authority as the Local Government may appoint in 
this behalf. 

SI. A suit or prosecution shall not be entertained in any Court 
against any cantonment authoiity, authority appointed under the last 
foregoing section, cantonment magistrate or commanding, medical 
or other officer for anything in good faith done or purporting to 
be done in pursuance of powers conferred by or under this Act on 
such authority, magistrate or officer, whether the thing done was or 
was not authorised by the powers so conferred. 

The words “commanding, medical or other officer” were substituted for the 
words “commanding officer” by s. 3 of the Cantonments Act, 1897 (XV of 
1897). 

As to the expression “in good faith” see Pt. I, oh. VI, § 11 (17), ante. 

Judicial officers acting judicially, and persons carrying out their orders, 
are, where there is good faith in the ordinary acceptation of the term, fully 
protected against civil actions by the Judicial Officers’ Protection Act, 1850 
(XVIII of 1850). As to executive officers there is no such general protection, 
and special provisions such as this are, therefore, required. 

In Sinclair v. Broughton (1882), I. L. R. 9 Cal., 341, the Privy Council 
held that a commanding officer, although acting bond fide> was liable for 
damages for having, otherwise than in pursuance of the Indian Luriatio 
Asylums Act, 1858 (XXXVI of 1858), wrongfully confined a person whom 
he believed to be a dangerous lunatic. Although his belief might have justi¬ 
fied him if he had proceeded under the last mentioned Act and taken the 
supposed lunatic before a magistrate, yet he, not having done so and not 
having any legal authority for his action, was declared unprotected from 
liability. Again in Patton v. Huree Ram (1868), N. W. P. H. C. Rep., 409, 
the appellant, a commanding officer of a cantonment, had unlawfully caused 
the respondent, a contractor, to be arrested and kept in confinement on a 
reasonable suspicion of fraud. The appellant had believed himself to be 
lawfully possessed of authority to do as he had done, and he had not acted 
in malice or conscious violation of the law or for the furtherance of any 
unlawful purpose. But he had, in fact, had no authority, either as command¬ 
ing officer or as a private person, to imprison the respondent, and the High 
Court held that the latter was entitled to substantial damages. In each of 
these cases, it should be observed, the offender did not act, or purport to act, 
under any enactment. 

32 . (/) Section 54, paragraphs 2 and 3, and sections 59, 107 

and 123 of the Transfer of Property Act, 1882, with respect to the 
transfer of property by registered instrument, shall, on and from the 
commencement of this Act, extend to every cantonment in British 
India. 

(2) Where a cantonment has not been constituted a sub-district 
or district for the purposes of the Indian Registration Act, 1877, 
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under section 9 of that Act, the Registrar of the district in which 
the cantonment is situated shall cause a copy of such entries in 
Indexes Nos. I and II as relate to immoveable property within the 
limits of the cantonment to be forwarded to the Cantonment 
Magistrate annually or at such shorter intervals as the Le:al Govern¬ 
ment may prescribe. 

S. Iof the Transfer of Property Act, 1882 (IV of 1882, as amended by 
VI of 1904), provides that the portions of that Act hero referred to “ shall 
not extend or be extended to any district or tract of country for the time 
being excluded from the operation of the Indian Registration Act, 1877, 
under the power conferred by the first section of that Act or otherwise.’* 

The sections quoted from the Act of 1882 are as follow . 

‘54. “Sale” is a transfer of ownership in exchange for a price paid or 
promised or part-paid and part-promised. 

‘Such transfer, in the case of tangible immoveable property of the value of 
one hundred rupees and upwards, or in the case of a reversion or other 
intangible thing, can be made only by a registered instrument. 

‘In the case of tangible immoveable property of a value less than one 
hundred rupees, such transfer may be made either by a registered instrument 
or by delivery of the property. 

‘Delivery of tangible immoveable property takes place when the seller 
places the buyer, or such person as he directs, in possession of the property. 

‘ A contract for the sale of immoveable property is a contract that a sale of 
such property shall take place on terms settled between the parties. 

‘ It does not, of itself, create any interest in or charge on such property. 
‘59. Where the principal money secured is one hundred rupees or up¬ 
wards, a mortgage can be effected only by a registered instrument signed by 
the mortgagor and attested by at least two witnesses. 

‘ Where the principal money secured is less than one hundred rupees, a 
mortgage may be effected either by a registered instrument signed and attest¬ 
ed as aforesaid, or (except in the case of a simple mortgage) by delivery of 
the property. 

‘ Nothing in this section shall be deemed to render invalid mortgages made 
in the towns of Calcutta, Madras, Bombay, Karachi, Rangoon, Moulmein, 
Bassein and Akyah, by delivery to a creditor or his agent of documents of 
title to immovable property, with intent to create a security thereon* 

‘ 107. A lease of immoveable property from year to year, or for any term 
exceeding one year, or reserving a yearly rent, can be made only by a register¬ 
ed instrument. 

‘ All other leases of immoveable property may be made either by an ins¬ 
trument or by oral agreement accorrpanied by delivery of possession : 

Provided that the Local Government may, with the previous sanction of 
the Governor General in Council, from time to time, by notification in the 
local official Gazette, direct that leases of immoveable property, other than 
leases from year to year, or for any term exceeding one year, or reserving a 
yearly rent, or any class of such leases, may be made by unregistered instru¬ 
ment or by oral agreement without delivery of possession. 

1 123. For the purpose of making a gift of immoveable property, the 
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transfer must be effected by a registered instrument signed by or on behalf of 
the donor, and attested by at least two witnesses. 

* For the purposes of making a gift of moveable property, the transfer may 
be effected either by a registered instrument signed as aforesaid or by delivery. 

« Such delivery may be made in the same way as goods sold may be 
delivered.’ 

S. 9 of the Indian Registration Act, 1877 (III of 1877), provides as 
follows 

“ 9 . Every military cantonment where there is a Cantonment Magistrate 
may (if the Local Government so directs) be, for the purposes of this Act, a 
sub-district or a district, and such Magistrate shall be the Sub-Registrar or 
Registrar of suoh sub-district or district, as the case may be.” 

As to the nature of the Indexes, here referred to, see s. 54 of the Indian 
Registration Act, 1877. 

33 The Governor General in Council may, by notification in the 
Gazette of India, exclude from the operation of the whole or any' 
part of this Act the whole or any part of any cantonment. 

No notifications appear to have been issued under this section. 
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THE CANTONMENT CODE, 1899 

1st. October , 1899. 

As to this Code, see Pb. I, ch. V, § 8 , ante . It consists, not only of rules 
made under ss. 26 and 27 of the Cantonments Act, 1889 (XIII of 1889), but 
also of certain enactments applied in exercise of the power conferred by s. 25 
of that Act. Thus the provisions contained in, for example, s. 169 of the Code 
could scarcely be made the subject of a rule under the Act, and would probably 
be held to be ultra vires if the rule-making power were relied upon to give them 
validity ; but they are taken, mntatis mutandis, from s. 143 of the Punjab 
Municipal Act, 1891 (XX of 1891), and their validity rests on the power of the 
Governor General in Council to “ extend to any cantonment any enactment 
for the time being in force in any municipality in British India, and declare 
its extension subject to such restrictions and modifications, if any, as he 
thinks fit.” In the case of each section of the Code which appears to be, 
in whole or in part, an “ applied enactment,” a reference to the original has 
been added on the margin. 

The Code was published with the following notification of the Government 
of India in the Military Department, No. 664 J., dated the 16th June, 1899 

In "exercise of the powers conferred by sections 25, 26 and 27 of the Can¬ 
tonments Act, 1889 (XIII of 1889), the Governor General in Council is pleased 
to direct that, on and with effect from the first day of October, 1899, the 
following rules and applied enactments shall be in force in every cantonment 
in British India, * save in so far as it may be for the time being excepted from 
the operation of any such rule in pursuance of an order made under sub-section 
( 2 ) of the said section 27. 

9 The words “other than Aden” appeared after the words '* British India ” in the ori¬ 
ginal notification ; bat they were omitted when the Code was extended to Aden by Notifica* 
tion No. 87 R. C., dated the 1st February, 1901. 
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2. On and with effect from the date aforesaid, the rules, regulations and 
notifications hereinafter set forth shall be cancelled and cease to have effect 
in the said Cantonments,* that is to say :— 

(I) all rules and regulations made under— 

(a) Act XXII of 1864 (an Act to make provision for the administration 
of military cantonments) ; 

(h) Madras Act IV of 1865 (an Act to make provision for the adminis¬ 
tration of military cantonments in the Presidency of Fort St . 
George) ; 

(c) Madras Act I of 1866 (an Act to repeal Madras Act IV of 1865 and 

to make provision for the administration of military cantonments 
in the Presidency of Fort St. George ; 

(d) the Bombay Cantonment Act of 1867 (Bombay Act III of 1867); 
and 

(e) the Cantonments Act, 1880, (III of 1880), sections 25 and 26 : and 

(2) the following Notifications of the Government of India in the Military 

Department, namely :— 

(а) Notification No. 597, dated the 22nd May, 1896 ; 

(б) Notification No. 723, dated the 19th June, 1896 ; 

(c) Notification No. 1117, dated the 9bh October, 1896 ; 

(d) Notification No. 26, dated the 8th January, 1897 ; 

(e) Notification No. 162, dated, the 5th February, 1897 ; 

(/*) Notification No. 1148, dated the 15th October, 1897 ; and 

(g) Notification No. 229, dated the 3rd March, 1899. 

The Cantonments of Berhampore, Calicut, Cananore, and Trichinopoly, in 
the Madras Presidency, were exempted from the operation of the Code in 
1899—see Gazette of India , 1899, Pt. I/p. 860. To Trichinopoly ss. 196 to 204 
and s. 209 were afterwards extended by Notification No. 145, dated the 14th 
February, 1902. The Cantonment of Bellary was also at first exempted, but 
the Code was eventually extended to it by Notification No. 501 R. C*, dated 
the 6th June, 1902. Previous publication of the intention so to extend the 
Code is advisable, if not necessary. 

The Code has been applied t to the following cantonments in Native State 
territory, namelyto Deesa by For. Dept. Notifn. No. 2597-1.A., dated 
the 15th June, 1900; to Baroda by the like notification No. 2599—I. A ; 
to Bhuj by the like notification No. 2601—1. A ; to Nowgong by the like 
notification No. 2602—I. A ; to Quetta and Loralai by the like notification 
No. 2603—1. A; to Mliow and Noemuch by the like notification No. 1514 
I. B., dated the 18th April, 1902 ; and to Secunderabad by the like notification 
No. 3776—I. B., dated the 14th August, 1903. Orders have also been issued 
directing that its provisions are to be followed, as far as they may be applica* 
ble, in the stations of Agra, Guna, Sehore, and Sardarpore in the Central 
India Agency, and in the cantonments of Rajputana. 

Since its first publication the Code has been textu^lly amended by the 


* The words “in tho said Cantonments ” wore insertei here by Notification No. 115 J., 
dated the 2nd February, 1900. 

f As to the application of British Indian enactment* to places situated in the feudatory 
States of India, see Pt. I, ch. V, $ 10, ante. 
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following notifications, and the amendments so made have been incorporated 
in the text reproduced below 
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Chapter I. 

1. These rules and applied enactments may be called the Cantonment Code 
1899. 

General Definitions. * 

2. (i) In this Code, unless there is anything repugnant in the subject or 
context,— 

(a) “ Accountant General ” means the Civil Accountant General or 
Comptroller: 

(//) “ bazar” meams any land in a cantonment which has been set apart 
for the purposes of trade or the residence of natives or any other 
purpose, and the boundaries of which have been demarcated by 
pillars or posts and specified by, or under the authority of, the 
General Officer of the Command in Command Orders : 

(c) “ Command” means one of the principal portions into which the 

Army in India is, for the time being, divided: 

(d) u dairy” includes every farm, shed, milk-store, milk-shop or other 

place from which milk is supplied, or in which milk is kept for 
purposes of sale : 

(e) “ dairyman” includes the keeper of a cow, buffalo, goat, ass, or 

other animal, the milk of which is offered, or intended to be offered, 
for sale for human consumption, any purveyor of milk, and any 
occupier of a dairy : 

(/) “ Executive Engineer” means the Public or Military Works Officer 
of that grade having charge of the military works in the canton¬ 
ment, and includes the officer, of whatever grade, in immediate 
executive engineering charge of a cantonment : 

(g ) “ General Officer of the Command” means the General Officer Com¬ 
manding the Forces in the Command : 

(h) “ infectious or contagious disorder” includes cholera, leprosy, 
enteric fever, and every infectious or contagious disorder other 
than a veneral disease : 

(i) “ keeper of a sarai ” includes the owner of a sarai, any person 

having the care or management of a sarai, and the lessee of any land, 
whether belonging to the Government or not, occupied by a sarai : 

(j) “ lessee” means a person who has been granted permission, whether 
before or after the commencement of this Code, to occupy, for the 

* In addition to these definitions, the definitions in the Cautonmcnts Act, 1880 (XIII of 
1889), apply arid should b© borne in mind--see s. 30 of the General Clauses Act, 1897 (X of 
1897). Further, the provisions of the latter Act are applicable—see s. 3 (2) of the Cantonments 
Act, 1889, and the note thereto, ante. 
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purposes of a building site, land belonging to the Government in a 
cantonment, and includes the successors in interest of a lessee : 

(&) “ licensed market” means a private market licensed by the canton¬ 
ment authority: 

(l) “licensed slaughter-house” means a private slaughter-house licensed 

by the cantonment authority : 

(m) “ market” means a place in a cantonment where persons periodical¬ 
ly assemble for purposes of selling meat, fish, fruit, vegetables, 
milk or any other perishable articles of food for human consump¬ 
tion : 

(n) “ notification” means a notification in the local official Gazette : 

(o) “ notified” means published by notification : 

( p ) “ private market” means a market not maintained by the canton¬ 
ment authority : 

(</) “private slaughter-house” means a slaughter-house not maintained 
by the cantonment authority : 

(r) “ public market” means a market maintained by the cantonment 
authority : 

(a) “ public slaughter-house” means a slaughter-house maintained by 
the cantonment authority ; 

(t) “ regimental bazar” means a bazar under the management of regi¬ 
mental authorities : 

(w) “ Sanitary Officer” means, where no Sanitary Officer has been 
specially appointed, the senior executive medical officer in 
military employ on duty in a cantonment : 

(v) “sarai” means a building in a cantonment ordinarily used, 
whether wholly or in part, for the accommodation of native travel¬ 
lers and not maintained by the cantonment authority : 

(w) “ slaughter-house” means a place in a cantonment ordinarily used 
for the slaughter of animals for the purpose of selling the flesh for 
human consumption : 

(x) “ source of public water-supply” includes every public well, tank, 
river, stream, spring, channel, reservoir or other source in a can¬ 
tonment from which water is or may be made available for public 
use, whether or not it is used for the purposes of water-works, and 
also every source of water-supply situate on private premises to 
the use of which the public is entitled : 

(y) “ street” includes any way, road, lane, square, court, alley, 
passage or open space in a cantonment, whether a thoroughfare or 
not and whether built upon or not, over which the public have 
a right of way, and also the roadway and footway over any bridge 
or causeway; and 

(z) “ treasury” means the Government treasury or sub-treasury, or the 

bank or place prescribed by or under section 22 of the Canton¬ 
ments Act, 1889, for the custody of the cantonment fund of a can¬ 
tonment. 

(2) Where any question arises as to whether a building is or is not a sarai 
a place is or is not a slaughterhouse, it shall be decided by the cantonment 
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decision of the cantonment authority thereon shall be final 


Chapter II. 

Cantonment Committee and Control. 

Constitution. 

3. (1) Iii every cantonment with respect to which the Local Government 

has determined that a cantonment committee is to be constituted, the canton¬ 
ment comnrtfittee shall ordinarily consist of the following members, namely 

{a) the Commanding Officer of the cantonment or, where he is the 
Officer Commanding the District, the officer who would succeed 
to the command of the cantonment during his temporary absence ; 
(b) any Magistrate of the first class, being also a Justice of the Peace, 
appointed by the District Magistrate to represent him: 

Provided that, where the condition that such Magistrate must 
also be a Justice of the Peace cannot be fulfilled, the 
District Magistrate may, with the concurrence of the General 
Officer of the Command, appoint as his representative a 
Magistrate who is not a Justice of the Peace until such 
time as an officer possessing that qualification is available :* 

(e) the Sanitary Officer ; 

(/) the Executive Engineer ; and 

{g) the District Superintendent of Police. 

(2) The Commanding Officer of the cantonment or, where he is the Officer 
Commanding the District, the officer who would succeed to the command of 
the cantonment during his temporary absence, shall be the President, and the 
Cantonment Magistrate shall be the Secretary, of the committee. 

(3) If the President is absent from any meeting, the next senior combatant 
officer present shall preside on that occasion. 


4. The General Officer of the Command may, by order in writing, appoint 
any residents of the cantonment, whether officials or non-officials, to be 
additional members of the cantonment committee for such period as may be 
stated in the order. 

5. The cantonment committee (if any) shall discharge the functions of the 
cantonment authority under this Code. 

6. (i) The Governor General in Council, after consultation with the Local 

Government and the General Officer of the Command, may, by notification, 
direct, in respect of any cantonment in which a cantonment committee has not 
been constituted or has ceased to exist or cannot be convened, that any of the 
functions of the cantonment authority under this Code_ 

(а) shall be in abeyance ; or 

(б) shall, with such modifications as may be prescribed in the notifica¬ 

tion, be discharged by the Commanding Officer of the cantonment 

(2?) Subject to any notification for the time being in force under sub-section 
(i), the Commanding Officer of any such cantonment as aforesaid may discharge 
any of the functions of the cantonment authority under this Code. 

* This proviso was added by Notification No. 895, dated the 31st August, 1900. Aa~to 
Justices of the Peace, see Pt. I, $ 13 (40), ante. 
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7 . (1) The cantonment committee (if any) shall meet for the transaction of 
business once at least in every month, and at such other times a? the President 
may direct. 

( 2) The time and place of each meeting shall be announced in Station 
Orders, and shall be communicated to each member by a notice in writing 
issued by the Secretary. 

( 5 ) Every notice issued under sub-section (2) shall, 

(a) unless the President in any case otherwise direots, be issued so as to 
reach each member three clear days before the meeting takes 
place ; and 

(b) be accompanied by an agenda paper specifying the business to be 

transacted at the meeting. 

(/,) The President may permit the consideration of any business not specifi¬ 
ed in the agenda paper as aforesaid, unless a majority of the members require 
its postponement to a later meeting. 

( 5 ) The President may, by order in writing, adjourn any meeting to any 
date to be fixed by the order. 

8 . No business relating to the imposition, abolition or modification of any 
tax shall be transacted at a meeting unless at least six clear days’ notice in 
writing of the date fixed therefor has been given. 

9 . No business shall be transacted at a meeting unless there are present, 

in addition to the President, — 

(a) three members of the committee, or 

(b) half the total number of members, 
whichever number is the greater. 

10- (i) Minutes of the proceedings at each meeting shall be recorded in a 
book, shall be signed by the President, and shall, at such times and in such 
place as shall be fixed by the cantonment committee, be open, free of charge, 
to the inspection of any inhabitant of the cantonment. 

(2) A copy of the minutes shall, as soon as possible after each meeting, 
be forwarded for the information of the District Magistrate. 

11. Every meeting shall be open to the public, unless in any case the 
President, for reasons to be recorded in the minutes, otherwise directs. 

12 (1) All questions coming before a moeting shall be decided by a 
majority of the votes of tho members present and voting. 

(2) In the case of an equality of votes, the President shall have a second 

or casting vote. , . r . 

It) The dissent of any member from any decision of the cantonment 

committee, with an abstract of the grounds therefor, shall, if the member so 

requests, be entered by the Secretary in the minutes. 

Control. 

13 (1) If che President dissents from any decision of the cantonment 
committee, he may, for reasons to be recorded in the minutes, by order in 

writing direct the suspension of action thereon for any period no exceeding 
L month; and, if he does so, he shall forthwith refer the matter to the 

Officer Commanding the District. c . 

(2) If the District Magistrate considers any decision of the cantonment 
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committee to be prejudicial to the public health, safety or convenience, he 
may, whether on a report made by the Magistrate representing him on the 
cantonment committee or otherwise, after giving notice in writing of his 
intention to the President, refer the matter to the Local Government through 
the Commissioner (if any) of the Division ; and the President shall, on receipt 
of such notice direct the suspension of action on the decision pending the 
disposal of the reference to the Local Government, and shall forthwith report 
the matter to the General Officer of the Command through the Officer Com¬ 
manding the District. 

(5) If the Magistrate appointed to represent the District Magistrate on 
the cantonment committee is present at a meeting and dissents from any 
decision which he considers prejudicial to the public health, safety or con¬ 
venience, he may, for reasons to be recorded in the minutes and after giving 
notice in writing of his intention to the President, report the matter to the 
District Magistrate ; and the President shall, on receipt of such notice, direct 
the suspension of action on the decision for a period sufficient to admit of the 
District Magistrate being communicated with and taking proceedings as pro¬ 
vided by sub-section (2). 

14. {1) The Officer Commanding the District may, by order in w-riting, — 

(a) call for any book or document in the possession or under the 
control of the cantonment authority ; 

(b) require the cantonment authority to furnish such statements, ac¬ 
counts, reports and copies of documents relating to its proceed¬ 
ings or duties as he may think fit ; 

(c) require the cantonment authority to furnish plans and estimates 

for all works to be constructed out of the cantonment fund at a 
cost exceeding five hundred rupees, and to conform to such 
directions as he may think fit to give with respect to the superin¬ 
tending authority by whom such works shall be approved ; and 
direct that any matter or any specific proposal, other than one 
which has been referred to the Local Government under section 
13, subsection (2), be brought before the cantonment committee. 

(2) The Officer Commanding the District may, by a like order,— 

(e) direct the suspension, for such period as may be stated in the 

order, of action on any decision of the cantonment committee 
which has not been referred to him under section 13, sub-section 
(I); or, 

(/*) when any decision of the cantonment committee has been 
referred to him under section 13, sub-section (I), either — 

(i) cancel the order given by the President directing the suspen¬ 
sion of action, or 

(ii) extend its duration for such period as may be stated ii, 
his order, or 

(iii) declare the modifications with which the decision may j e 
carried into effect by the cantonment committee. 

(3) When the Officer Commanding the District directs the suspei s j on 
of action on any decision of the cantonment committee, or extends 
the duration of any order of suspension, he shall forthwith ret r 
the matter to the General Officer of the Command. 


(d) 
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15. 

powers of Gen¬ 
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(c) 


(i) 


(ii) 


(iii) 


Controlling: 
powers of Local 
Government. 


The General Officer of the Command may, by order in writing,— 
exercise any of the powers conferred by section 14, sub-section 
(i), on the Officer Commanding the District; 
direct the suspension, for such period as may be stated in the 
order, of action on any decision of the cantonment committee 
which has not been reported to him under section 13, sub-section 
(#), or referred to him under section 14, sub-section (8); or, 
when any decision of the cantonment committee has been refer¬ 
red to him under section 14, sub-section (8), eitheF— 
cancel the order given by the President or the Officer Comman¬ 
ding the District, as the case may be, directing the suspension 
of action, or 

extend the duration of the order for such period as may lie 
stated in his order, or 

declare the modifications with which the decision may be 
carried into effect by the cantonment committee. 

16. When any decision of the cantonment committee has been referred 
to the Local Government under section 13, sub-section (8), the Local Govern¬ 
ment shall consult the General Officer of the Command, and may then, by 
order in writing, either— 

(a) cancel the order given by the President directing the suspension of 

action ; or 

(b) extend its duration for such period as may be stated in its order ; 

or 

(c) direct that no action be taken on the decision ; or 

(d) declare the modifications With which the decision may be carried 
into effect by the cantonment committee. 
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Chapter III. 

Ca ntonment M agist rate. 

17. (/) The Cantonment Magistrate shall be the executive officer of the 
cantonment authority, and all orders of the cantonment authority shall be 
issued through him. 

* (2) The Cantonment Magistrate, as Secretary of the cantonment 
committee and as executive officer of the cantonment authority, shall be 
subordinate to the Commanding Officer of the cantonment or, where such 
Commanding Officer is the Officer Commanding the District, the officer who 
would succeed to the command of the cantonment during his temporary 
absence. 

* (3) The Cantonment Magistrate shall see that all orders of the can¬ 
tonment authority are duly obeyed. 

* (4) The Cantonment Magistrate shall, as far as practicable, keep a 
:ecord of every final order issued by him in his official capacity. 

Cantonment servants. 

18. (i) With the previous sanction of the General Officer of the Com- 
jr^nd and subject to the provisions of sections 30 and 33, and to the control over 

* These sub-sections were substituted for the original sub-sections (1) and (2) by 
cation No. 210, dated the 7th March, 1902. As to the position of the Cantonment Magistrate 
in the dual capacity of judicial and executive officer, see the last note to ». < of the Canton- 
meuts Act, 1889, ante. 
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1b cantonment fund which is vested in the Local Government by section 23, 
of the Cantonments Act, 1889, the cantonment authority shall fix the number 
and salaries of the servants to be employed by it. 

(2) Every alteration in the number of such servants or in their salaries 
shall be subject to the sanction and control aforesaid : 

Provided that temporary servants may, in cases of emergency and if funds 
are available, be employed without such sanction for any period not exceeding 
three months, or, with the sanction of the Officer Commanding the District, 
for any period not exceeding six months.* 

Explanation . — Nothing in this section shall be deemed to apply to the 
police employed in a cantonment beyond the limits of a Presidency-town, or 
to affect the provisions relating to the employment and constitution of the 
police-force of — 

(a) the Cantonments Act, 1889, section 12 ; 

(b) Act XXIV of 1859, section 8 ; 

■(c) the Police Act, 1861, section 2 : 

(rf) the Bombay District Police Act, 1867, section 3 ; 

(e) Bengal Act VII of 1869 ; 

{f) the Police Act, 1888; and 

(g) the Bombay District Police Act, 1890, section 4. 

19. The Cantonment Magistrate shall maintain such public register of 
menial servants employed by the cantonment authority as may be instituted 
by that authority. 

20. The Cantonment Magistrate shall — 

(a) appoint all servants required by the cantonment authority ; 

(b) apportion, control and superintend the performance of the duties of 

all such servants ; 

(c) disburse the salaries of all such servants ; and 

{d) deal with applications from such servants for leave of absence : 

Provided that no person shall be appointed under this section who has been 
dismissed for misconduct from employment under any other cantonment or 
local authority or any Department of the Government. 

21. The Cantonment Magistrate may, for reasons to be recorded by him 
in writing, fine, suspend, dismiss or reduce to a lower grade or salary any 
servant of the cantonment authority : 

Provided, first, that no fine so imposed shall exceed one week’s salary of 
the servant fined : 

Provided, secondly, that the Cantonment Magistrate shall submit to the 
cantonment authority a monthly list of all such fines, suspensions, dismissals 
and reductions : and 

Provided, thirdly, that the Cantonment Magistrate shall not dismiss any 
servant whose salary is not less than twenty-five rupees a month, without 
obtaining the previous sanction of the cantonment authority. 

22. Whoever obstructs or molests any person employed by the canton¬ 
ment authority (not being a public servant within the meaning of section 21 
of the Indian Penal Code,) or any person with whom the cantonment authority 
may have lawfully contracted, in the performance and execution of his duty 
or of anything which he is empowered or required to do by virtue or in conse- 


*. The last seventeen words wore addod by Notification No. 033, dated tho 17th October, 

1902. 
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quence of any of the provisions of this Code, shall be punishable with imprK 
socment for a term which may extend to eight days, or with fine which may 
extend to fifty rupees. 

23. (1) In the absence of a written contract to the contrary, every 
sweeper employed by the cantonment authority shall be entitled to one 
month’s notice before discharge or to one month’s wages in lieu thereof, unless 
he is discharged for misconduct or was engaged for a specified term and dis¬ 
charged at the end of it, - 

{2) Whoever, being a sweeper employed by the cantonment authority, in 
the absence of a written contract authorizing him so to do and without reason¬ 
able cause, resigns his employment or absents himself from his duties without 
giving one month’s notice to the cantonment authority, or neglects or refuses 
to perform his duties or any of them, shall be punishable with imprisonment 
for a term which may extend to two months. 

(3) The Local Government may, by notification, direct that, on and from 
a date to be specified in the notification, the provisions of this section with 
respect to sweepers shall apply also to any specified class of servants employ¬ 
ed by the cantonment authority whose functions intimately concern the public 
health or safety. * 

24. (./) The Cantonment Magistrate shall require every servant of the 
cantonment authority who is entrusted with the receipt, custody or control of 
moneys or securities for money, to furnish security for the due discharge of 
his office to such amount as the cantonment authority may determine. 

{2) No security shall be accepted other than a deposit of— 


Annual report 
as to sufficiency 
of security. 


Procedure in 
dealing with 
moneys aud 
securities de¬ 
posited. 


(a) 

<« 

(c) 


(d) 


cash, or 

Government securities, or 

shares in the Bank of Bengal, the Bank of Madras or the Bank of 
Bombay, or 

debentures or other securities for money issued by or on behalf of 
a local authority. 

25 On or about the first day of January in each year, the Cantonment 
Magistrate shall submit to the cantonment authority a report as to the suffi¬ 
ciency of the security furnished by or on behalf of its servants. 

26. The Cantonment Magistrate shall deal in the manner prescribed in 
the Civil Account Code with all moneys and securities deposited as security by 
or on behalf of servants of the cantonment authority or persons who have 
entered into contracts with the cantonment authority : 

Provided that no such moneys or securities as aforesaid shall be delivered 

up,— 

if deposited by or on behalf of a servant of the cantonment 
authority, until after the lapse of such time after the death of, or 
the vacation of his office by, such servant as the cantonment 
authority, may direct; or, 

if deposited by or on behalf of a contractor, then, in the absence 
of any condition in the contract to the contrary, until after the 
lapse of such time after the completion of the contract to the satis¬ 
faction of the cantonment authority as that authority may direct. 


(a) 


(*> 


* This section has been applied to conservancy cart-drivers employed by the Quetta canton* 
incut authority—see Gazette of India , 1901, Pt. II, p. 410. 




Chapter IV.*• 
Credits to Cantonment Fund. 


27- There shall be placed to the credit of the cantonment fund the follow¬ 
ing sums, namely :— 

(a) all sums directed by section 21, sub-section (1), of the Cantonments 
Act, 1889, or by or under any other enactment for the time being 
in force, to be placed to the credit of that fund : and 

(b) all grants-in-aid and other sums received by the cantonment 

authority in aid of that fund. 

28. (i) The Secretary to the Government of India in the 'Military 

Department shall, from time to time, intimate to the General Officer of the 
Command the annual sum (if any) which will from time to time be placed at 
his disposal by the Government of India as a graut-in-aid to the cantonment 
funds in his Command. 

(2) The General Officer of the Command shall distribute the said sum 
among the said cantonment funds in such proportions os he may think fit. 

Application oj Fund . 

20. (i) The cantonment fund may be applied to the following purposes 
within the cantonment, namely :— 

(а) the payment of any expenses directed by or under any enactment 

for the time being in force to be debited to the fund ; 

(б) the maintenance of the police-force employed in the cantonment, 

including charges of every description required for the efficient 
discharge of the duties of that force therein ; 

(c) the provision and maintenance of an office for the cantonment 

authority ; 

( d) the payment of the salaries of the cantonment establishment; 

(e) the survey of buildings and lands ; 

(/) the management and improvement of lands and other property 
placed by the Government under the management of the canton¬ 
ment authority, including— 

(i) the construction and maintenance of streets (other than those 
maintained from Imperial or Provincial funds), 

(ii) the lighting, watering and cleansing of streets, and 

(iii) the maintenance of public parks and gardens and the plant* 
ing and tending of trees ; 

(g) the provision and maintenance, or the aiding, of hospitals, dispen- 

saries and schools; 

(h) the provision and maintenance of public markets and slaughter¬ 
houses ; 

(i) the carrying out of a proper system of conservancy throughout the 
cantonment for all its inhabitants other than classes of troops for 
whom conservancy is provided from public revenues other than 
the cantonment fund, including— 

(i) the pay of the public conservancy establishment, 

* It has been thought scarcely necessary to reproduce the Schedule of Forms prescribed 
by, and referred to in, this chapter. 
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(ii) the construction of public' latrines and other conservancy 
works, and 

- (iii) the purchase of all necessary conservancy carts, utensils and 
other appliances ; 

the carrying out of a proper system of water-supply and drainage 
and of other sanitary measures, including public vaccination and 
the prevention of the spread of infectious or contagious disorders, 
and generally the maintenance of the cantonment in a thorough^ 
sanitary condition; 

the burial, burning or other lawful disposal of the corpses of 
paupers and unknown persons ; 
the abetment of nuisances ; 
the taking of a census ; and 

generally the payment of all expenses incurred under this Code 
or any other rule or law for the time being in force. 

(£) The cantonment fund may, with the general or special sanction of the 
Local Government, be applied to any of the purposes referred to in sub-section 
(1), within or without British India, beyond the limits of the cantonment, in 
cases in which, in the opinion of the Local Government, the application of the 
fund beyond those limits is for the benefit of the inhabitants of the canton¬ 
ment or of any military force or detachment ordinarily quartered therein. 

Estimates and Sanctions. 

30. No money shall be paid from the cantonment fund unless the expen¬ 
diture is either— 

(а) provided for in the sanctioned budget estimate, or by re-appro¬ 
priation under section 33, or 

(б) sanctioned by the Local Government after consultation with the 
General Officer of the Command, and, 

(c) in the case of expenditure on Public Works, unless detailed 
estimates have been prepared and sanctioned. 

31. The cantonment authority shall, under the direction of the General 
Officer of the Command, be responsible for administering the funds provided 
in the sanctioned budget estimate or sanctioned under section 30, clause (6). 

32- (i) On the first day of June in each year, or on such other date as the 
General Officer of the Command may direct, the cantonment authority shall 
submit to the Officer Commanding the District a budget estimate of the 
receipts (including any grant-in-aid) into, and expenditure from, the canton¬ 
ment fund for the ensuing financial year. 

(2) The budget estimate shall be framed in accordance with Form 8 in 
Schedule I, or in such other form as may from time to time be prescribed by 
the Comptroller General with the previous sanotion of the Governor General 
in Council. 

{8) The Officer Commanding the District may revise the budget estimate, 
and shall submit it to the General Officer of the Command. 

(4) The General Officer of the Command may further revise the budget 
estimate, and shall submit it to the Local Government, through the Accoun¬ 
tant General, by the twentieth day of November in each yearv 
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(6) The Local Government may sanction tho budget estimate, with or 
without modification. 

(6) Tho sanction of the Local Government to the budget estimate shall be 

communicated by it to— 

(а) the Accountant General and 

(б) the General Officer of the Command, for intimation to the Officer Com¬ 
manding the District and the cantonment authority. 

33. (1) The cantonment authority may— 

(a) with the previous sanction of the General Officer of the Command, 
re-appropriate any sum from one major head of the budget 
estimate to another : 

Provided that no allotment to any major head shall, by re-appropria¬ 
tion, be varied by more than twenty per cent, of its original 
amount, except with the previous sanction of the Local Govern¬ 
ment also ; or,* 

(5) with the previous sanction of tho Officer Commanding the District, 
re-appropriate any sum from one minor head or sub-head of the 
budget estimate to another minor head or sub-head under the same 
major head, or from one major head to another : + 

Provided that no allotment to any major head shall, by ro-appropna- 
tion, be varied by more than ten per cent, of its original amount, 
except with the previous sanction of the General Officer of the 
Command also. % 

(2) A copy of every order made under section ( 1) shall be sent by the 
General Officer of the Command or the Officer Commanding the District, as 
the case may be, to the Accountant General. 

Payments. 

34. (y) Every claim for payment from the cantonment fund shall be sup¬ 
ported by a voucher, duly receipted and (if necessary) stamped, and shall be 
presented— 

(a) to the President of the cantonment committee ; or,' 

(b) if so directed by the General Officer of the Command, to the 
Secretary to the cantonment committee ; or, 

(c) where there is no cantonment committee, to the Commanding 
Officer of the cantonment. 

(2) The President, Secretary or Commanding Officer, as the case may be, 
shall check and examine every claim presented under sub-section (I), and, if 
it is found correct and is supported by a voucher as aforesaid, shall sign an 
order for the payment thereof. 

{3) If payment is to be made from the imprest, the order for payment 
shall be “Pay in cash rupees (in words),” and, if payment is to be made by 
cheque, the order shall bo “ Pay by cheque No. , dated , rupees 

(in words),” the blanks being filled.up when the cheque is signed. 

35. Payment shall be made,— 

(а) if the sum to be paid does not exceed twenty rupees, in cash ; and, 

(б) if the sum to be paid exceeds twenty rupees, by cheque. _ 

* This proviso was added by Notification No. 952, dated tho 25th October, 1901. 

t Tho last six words were inserted hero by Notification No. 962, dated tho 25th October, 

{ Tho last six words were substituted for the words “ Local Government also” by Noti¬ 
fication No. 952, dated the 25th October, 1901. 
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36. ( 1 ) Money may be drawn from the cantonment fund only by means 
of a cheque written in Form 4 in Schedule I. 

(2) Every cheque shall be signed as follows :— 

(a) where there is a cantonment committee,— 

(i) if the sum to be paid does not exceed one hundred rupees, by the 
Secretary ; or, 

(ii) if the sum to be paid exceeds one hundred rupees, by the 
President; 

(b) where there is no cantonment committee, by the Commanding Officer 
of the cantonment. 

($) Cheques drawn in favour of a Government officer shall be made pay¬ 
able to order, and cheques drawn in favour of any other person shall be made 
payable to bearer. 

(4) All cheque forms shall be bound in books with counterfoils. 

(£) Every cheque book shall bear a number, and each officer authorized 
by sub-section {2) to sign cheques shall notify to the treasury the number of 
the cheque book which he from time to time brings into use. 

(£) On each cheque form there shall be entered the number of the cheque 
book in which the form is contained, and a consecutive number. 

( 7 ) There shall be noted on the outside of each cheque book an order for 
its personal custody under lock and key by the officer who is authorized to use 
the book for the purpose of signing cheques ; and, when such officer is reliev¬ 
ed, he shall take a receipt for the number of cheque forms made over to the 
relieving officer, and shall send to the treasury a specimen of the signature of 
the relieving officer. 

(8) No cheque shall be current for more than three months from the date 
on which it was drawn. After the expiration of that period payment will be 
refused at the treasury, and it shall be necessary for the person in whose favour 
the cheque was drawn, to return it. In the event of the cheque being so re¬ 
turned, no fresh cheque will be issued, but the lapsed cheque shall be 
re-dated, and the alteration initialled, by the officer whose duty it 
would be, under sub-section (2), to sign the cheque, a note of the fact of 
re-duting being entered in the register of payments against the original 
transaction. 

37. (I) The cantonment authority shall, where it has not already done 
so, draw from the treasury a sum, not exceeding fifty rupees, to form an im¬ 
prest for the purpose of meeting petty payments. 

{2) The amount of petty payments met out of the imprest shall be recoup¬ 
ed by cheque on the last day of each month, and, if necessary, during the 
month also, so that the full amount of the imprest, plus any sum received too 
late for remittance to the treasury on the last day of the month, shall always 
be shown in the monthly accounts as being in the hands of the cantonment 
authority. 

38. Overdrafts on the cantonment fund shall be allowed only if sanction¬ 
ed by the General Officer of the Command and also by the Local Government. 

Receipts. 


Register of re- 39 . (I) All moneys received for credit to the cantonment fund shall be 
of Mknowl»dg“ entered in a register of receipts, to be kept in Form 1 in Schedule 1 , and 
went, 
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with the exception of grants-in-aid and fines, shall be aoknowledgod by 
receipts in Form 2 in the said schedule. 

(#) All receipts granted by way of acknowledgment under sub-section (J) 
shall bear printed numbers in a Consecutive series, and the number of every 
receipt so granteci shall be entered in the second column of the register of 
receipts. 

40. The cantonment authority shall be responsible for making such 
arrangements as will secure— 

(a) that all moneys received for credit to the cantonment fund are duly 
brought to credit in the accounts ; 

(?>) that all moneys so received, with the exception of grants-in-aid and 
fines, are duly acknowledged by receipts in the form prescribed by 
section 39; and 

(c) that, whenever a receipt is given, the foil and counterfoil are duly 
filled up. 

Account of the Imprest . 

41. An account of the imprest shall be kept in an imprest register in 
Form 6 in Schedule 1, and the expenditure recorded in it shall be entered in a 
register of payments, to be kept in Form 5 in the said schedule, when a bill 
for the recoupment of the amount is made out and the amount is drawn from 
the treasury by cheque. 

Bills for Expenditure . 

42. (i) Every item of expenditure shall be entered in a bill of one of the 
following kinds, namely — 

(а) an establishment pay bill—for the pay of members of the cantonment 

establishment; 

( б ) a travelling allowance bill—for the travelling allowances of members 

of the cantonment establishment; or 

( c ) a contingent bill—-for all charges other than the pay and travelling 
allowances of members of the cantonment establishment. 

{2) Every establishment pay bill and every travelling allowance bill shall 
be prepared in the form for the time being prescribed by the ^Civil Account 
Code. 
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(3) Every contingent bill shall contain full details of the changes incurred. 

43. (1) Claims for supplies or services by contractors or tradesmen shall 
be paid on bills presented by them. 

{2) Where any such claim as aforesaid is paid by cheque, the payment 
shall be at once entered in the register of payments, and, where it is paid in 
cash, the payment shall be entered in the imprest register. 

( 3 ) Where a contractor or tradesman presents his bill in the vernacular, a 
brief abstract shall be indorsed thereon in English, stating the amount, the 
name of the payee and the nature of payment, in the terms prescribed by 
Article 9 ( 6 ) of the Civil Account Code. 

44 . (/) All petty charges to be met from the imprest shall be entered in 
bills prepared in the form for the time prescribed by the Civil Account Code. 

(2) Such bills as aforesaid shall be supported,— 

(a) in the case of a payment for a telegram or of any other sura exceeding 
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ten rupees, by the original voucher on which the payment was 
actually made ; and, 

(6) in other cases, by a certificate that the receipts of the payees have, as 
far as possible, been obtained, and have been so destroj T ed, defaced 
or mutilated that they cannot be used again* 

(3) The certificate referred to in clause (6) of sub-section (2) shall be signed 
by the Secretary to the cantonment committee, or, if there is no cantonment 
committee, by the Commanding Officer of the cantonment. 

45- (1) All charges incurred direct by the cantonment authority and paid 

by cheque shall be entered in bills prepared in the form for the time prescrib¬ 
ed by the Civil Account Code. 

(2) The following certificate shall be recorded at the foot of every such 
bill and signed by the Secretary to the cantonment committee or, if there is 
no cantonment committee, by the Commanding Officer of the cantonment, 
namely.:— 

‘‘I certify that the expenditure charged in this bill Could not, with due 
regard to the interests of the cantonment, be avoided. I have satisfied myself 
that the charges entered in this bill have really been paid,” 

(3) In the case of expenditure on Public Works, the usual completion certi¬ 
ficate shall be furnished. 

Entry of Cheques in Accounts. 

46. All payments made by cheque shall be entered in the register of pay¬ 
ments, the vouchers being numbered in a monthly consecutive series. 

47. Where a cheque is cancelled, the amount thereof shall be deducted 
from the expenditure by a minus entry in the appropriate Column of the regis¬ 
ter of payments. The deduction shall then pass into the cash book through 
the daily total of payments carried into it. 



Accounts and Returns. 

48. The cantonment authority shall keep a cash book in form 7 in Sched¬ 
ule I. The cash book shall be balanced monthly, and the balance shown in it 
reconciled with that shown in the pass book, to be kept in Form 3 in the said 
schedule, as follows 

Balance as per pass book 
Add — 

Amount of imprest 

Money received too late for remittance to 
treasury 


Total 


Ztedwcf—Outstanding cheques, as per details below 
Balance as per cash book .. 


Cheques .outstanding on— 

No. Date. Amount. 

>» >• tf 


Total 
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(I) In the registers of receipts and payments the amounts sanctioned 
in the budget estimate of the year shall be entered at the top of the columns 
for the heads for which separate estimates are made. 

(2) Where, during the year or in any revised estimate which may be sanc¬ 
tioned for the year, any addition to or alteration in the budget 'estimate is 
made, such addition or alteration shall be noted in the appropriate register in 
red ink. with a plus or minus sign, the order therefor being cited. 

50 (I) At the end of each month the figures in the registers of receipts 
and payments shall be added up, the totals up to the end of the last preceding 
month being added to those of the month just expired and grand totals being 
made from the first day of April last preceding. 

(2) Where the grand total under any head in the register of payments 
shows that the budget grant is likely to be exceeded, application shall at once 
be made for orders under section 30, clause (6), or section 33, as the circums¬ 
tances may require, to cover the excess. 

51. As soon as possible within ten days after the end of each month, the 
cantonment authority shall send to the Accountant General, for purposes of 
audit,— 

(a) extracts from the registers of receipts and payments for the month, 

prepared in the same detail as those registers I and showing the budget 
estimate, each receipt and payment, the monthly totals to the end 
of the last preceding month and the grand totals ; 

(b) the foils of all receipts granted during the m onth ; 

(c) all paid bills ; 

(d) any cancelled cheques ; and 

(e) a statement of the balances, in the following form : 

Balance at the end of last month 

Receipts during the month, as per details below ... 


Total 


Expenditure during the month, as per accompanying schedule... 
Balance at the end of the month 

Details of balance — 

Balance in treasury, as per pass book 

Cash received too late for remittance to treasury ... 

Imprest in hands of cantonment authority 

Deduct —Outstanding cheques, as per details below ... 


Net balance as above 

Cheques outstanding on— 

No. Date. Amount. 

»» >> 



49. 
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52. 1) The cantonment authority shall prepare annually a eonsolida 
account showing the receipts into, and payments from, the cantonment fund, 
classified under the major heads, minor heads and sub-heads contained in the 
monthly accounts. 

(#) The total of the details under each head of receipts and payments, as 
given in the consolidated account, shall agree exactly with the figures appear¬ 
ing against the entry “From 1st April to date” under the same heads in the 
extracts forwarded to the Accountant General for the month of March last 
preceding. 

(8) The consolidated account shall be forwarded to the Accountant 
General, who will compare the figures with his own classified abstract and, 
if correct, forward the account to the General Officer of the Command with 
the following indorsement, namely : — 

“ Examined and found correct. 

Signed __ ' _ . Accountant-General. ” 

Glassification, 

53, (1) All receipts into, and expenditure from, the cantonment fund 
shall be classified, in the monthly and annual accounts, in accordance with 
Form 8 in Schedule I. 

(2) All expenditure shall be classified in the monthly accounts under the 
appropriate major heads, minor heads, and sub-heads with reference to the 
nature of the charge, whether specific budget provision exists or not; and no 
expenditure which from its nature properly falls under one of the other pre¬ 
scribed heads, shall be classified under the head “ Miscellaneous” on the 
ground that there is no specific budget provision for the charge. ) 

Explanation, —Every permanent advance to a cantonment fund receiving 
a grant-in-aid under section 28 shall be held outstan ding in the military 
accounts until the fund becomes self supporting, and the advance shall then 
merely be shown as a balance in the hands of the cantonment authority. 

Remittance to Treasury and Pass Book, 

54- The cantonment authority shall remit to the treasury all moneys re¬ 
ceived for credit to the cantonment fund. 

55. (i) Remittances to the treasury may be made either daily or weekly, 

as may be most convenient: 

Provided that all moneys in hand on the last working day of each month 
shall be remitted on that day. 

(2) Every remittance shall be accompanied by a chalan or invoice and ^by 
the pass book. 

( 8 ) Where a remittance is made, the officer in charge of the treasury shall 
forthwith acknowledge ts receipt by au entry in the pass book, and shall 
enter on the charge side of the pass book particulars of cheques paid up to 
date, as recorded in his register. 

(4) The pass book shall be sent to the treasury on the last working day of 
each month, whether or not there are any moneys to be remitted to the 
treasury on that day. The officer in charge of the treasury shall then close 
the pass book for the month, and enter therein in words the balance in hand, 
signing the entry. 

50. ( 1 ) The cantonment authority shall from time to time examine the 
pass book and shall forthwith call the attention of the officer in charge of the 
treasury to any discrepanc}' appearing between the credits or debits shown 
therein and those shown in its registers. 
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(2) The pass book shall be written up only by the officer in charge of the 
treasury or by some member of his establishment, and no entries or marks 
shall be made therein by the cantonment authority or by any member of the 
cantonment establishment. 

Abatract Statement of Estimated Income and Expenditure. 

57- The General Officer of the Command shall, on receiving the sanction 
of the Local Government to the budget estimate for the several cantonment 
funds in his Command, forward to the Government of India in the Military 
Department, to the Commander-in-Chief in India and to the Local Govern¬ 
ment, for information, an abstract statement of the estimated income of, and 
expenditure from, all such funds. 

Submission of proposals as to taxation. 

58. All proposals made by the cantonment authority for the imposition, 
abolition or modification of any tax shall be submitted to the General Officer 
of the Command for transmission to the Local Government. 
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Chapter V. 


Contracts. 

59. Every contract made by the cantonment authority shall be executed 
on its behalf by the officer authorized by the Governor General in Council so to 
execute it under section 2 of the East India Contracts Act, 1870.* 

60. No lease or other contract which is to remain in operation for more 
than twelve months, shall be executed on behalf of the cantonment authority 
without the previous sanction of the General Officer of the Command! 

Provided that, where any such lease as aforesaid is a lease of land, ithe 
sanction of the General Officer of the Command shall not be given without 
the concurrence of the Local Government. 

61. No contract for the execution of a work shall be executed on behalf 
of the cantonment authority unless it has been examined and approved of by 
the Executive Engineer: 

Provided that, where a work is estimated to cost not more than five 
hundred rupees, the contract shall not be Referred to the Fxecutive Engineer 
unless the cantonment authority so directs. 

62. The officer authorized as provided by section 59 shall not execute on 
behalf of the cantonment authority any contract the value or amount of which 
exceeds one hundred rupees, without the previpus sanction of— 

(а) the cantonment committee ; or, 

( б ) where a cantonment committee has not been constituted or has ceased 

to exist or cannot be convened, the Commanding Officer of the can¬ 
tonment : 

Provided that, in case of urgency where there is a cantonment committee, 
the officer authorized as aforesaid may, with the previous sanction of the Pre¬ 
sident of the cantonment committee, execute on behalf of the cantonment 
committee any contract the value or amount of which exceeds one hundred 
rupees but does not exceed two hundred rupees, and shall, in every such case 
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• As to tho officers authorise d to ox e oufri) cont racts, see the notes to the Act of Parliament 
(83 A 34 Viet., q. 59), anti. * ~ . . . .. 

61 ' 'V.< ■ < " '' ■ - 
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submit to the cantonment committee, at its next meeting, a report of his 
action and of the reasons therefor, 
trocts^xccediilg ®3. Every contract executed on behalf of the cantonment authority the 
vlme. fUpeeS in value or amount of which exceeds fifty rupees, except a contract for the sale of 
moveable property, shall be in writing ; and, if the contract is for the execu¬ 
tion of a work, it shall be prepared in the form in use for that purpose in the 
Public Works Department under the orders of the Local Government. 

04:. ( 1 ) "lhe cantonment authority may direct that security be required 

for the fulfilment of any contract to be executed on its behalf, other than a 
contract for the execution of a work, and that the whole or any part of the 
security be deposited before the contract is executed. 

{2) Where any security is required under sub-section (/) it shall be of the 
nature specified in section 24, sub-section {2), and shall be of such amount as 
the cantonment authority may think fit. 

{3) Where any security required as aforesaid has been given, the contract 
shall not be executed unless — 

(а) it contains a clause specifying the nature and the amount of the 
security required ; and 

( б ) any sum directed to be deposited has been lodged with the canton¬ 
ment authority. 

65. Nothing in this Chapter shall apply to any lease of land for the pur- 
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Chapter VI. 

Nuisances. 

66 - (/) Whoever, — 

(a) in any street or public place within the cantonment, — 

(i) is drunk and disorderly, or drunk and incapable of taking care of 

himself ; or 

(ii) uses any threatening, abusive or insulting words, or behaves in a 

threatening or insulting manner, with intent to provoke a breach of 
the peace, or whereby a breach of the peace is likely to he occasion¬ 
ed ; or 


(Hi) 

(iv) 

(v) 

(vi) 

(vii) 

<viii) 

(ix) 


(x) 


(xi) 


eases himself, or wilfully and indecently exposes his person ; or 
begs importunately for alms ; or 

exposes or exhibits, with the object of exciting charity, any defor¬ 
mity or disease or any offensive sore or wound ; or 
carries meat exposed to public view ; or 
is found gaming ; or 
pickets animals or collects carts ; or, 

being engaged in the removal of night-soil or other offensive matter 
or rubbish, neglects to sweep away or otherwise effectually remove 
any portion thereof that may spill or fall on to such street or 
public place ; or, 

without proper authority,* affixes or causes to be affixed any bill, 
notice or other document upon any building, monument, post, 
wall, fence, tree or other thing ; or, 
without proper authority,* defaces, or writes upon, or otherwise 


•As to the phrase “without proper authority,” seethe note to art. 18 of the Indian 
Articles of War, anti, p. 148. 
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marks, any building, monument, post, wall, fence, tree or other 
thing ; or, 

(xii) without proper authority,* removes, destroys, defaces or otherwise 
obliterates any notice or other document put up or exhibited under 
this Code ; or, 

(xiii) without proper authority,* breaks, throws down or damages any 
direction-post, lamp, lamp-post or other thing maintained by the 
cantonment authority in such street or public place ; or 
(xiv) carries a corpse, or causes the same to be carried, without keeping 
it decently covered, or without taking due precaution to prevent 
risk of infection or injury to the public health or annoyance to 
passers-by by or to persons dwelling in the neighbourhood ; or 

(b) carries a corpse along a route prohibited by the cantonment authority 

by public notice ; or 

(c) deposits, or permits his servant to deposit, any offensive matter or 

rubbish in any place not intended for the purpose on any street 
or public place, or waste or unoccupied land under the management 
of the cantonment authority ; or, 

(<Z) having charge of a corpse, fails to bury, burn or otherwise lawfully 
dispose of the same within twenty-four hours after death ; or 

(e) makes any grave, or buries or ourns any corpse, at an unauthorized 

place ; or, 

(/*) having entered or used a public conveyance under the circumstances or 
for any of the purposes mentioned respectively in section 184, fails 
to disinfect the same to the satisfaction of the cantonment 
authority ; or 

(g) keeps or uses, or knowingly permits to be kept or used, any place as a 

common gaming-house, or assists in conducting the business of any 
common gaming-house ; or 

( h ) wilfully intrudes upon a place set apart for bathing purposes and iu- 

commodes persons lawfully using the same ; or, 

(») at any time or place prohibited by the cantonment authority by 
general or special notice, beats a drum or tom-tom, blows a horn or 
trumpet, or heats or sounds any brass or other instrument or utensil, 
or plays any music ; or, 

(f) by singing, screaming or shouting, disturbs the public peace or order ; or 

(k) fires a gun, or does uny other act, in such manner as to frighten or be 

likely to frighten animals passing by, or to cause or he likely to 
cause annoyance or danger to persons passing by or dwelling or 
working in the neighbourhood; or 

(l) lets loose any horse or other animal so as to cause, or negligently 

allows any horse or other animal to cause, injury, danger, alarm or 
annoyance to any person ; or 

(m) suffers any ferocious dog to be at large without a muzzle ; or 

( n ) sots on or urges any dog or other animal to attack, worry or put in 

fear any person ; or, 

(o) being the occupier of any building or land in or upon which an animal 

dies, neglects, within three hours after the death of the animal, or, 


See p. 482n. above. 
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1 if the death occurs at night, within three hours after sunrise, 
either— 

to report the death to the Cantonment Magistrate or to some officer 
(if any) appointed by him to receive such reports, with a view to 
the removal and disposal of the carcass by the public conservancy 
establishments; or 

to remove and dispose of the carcass in accordance with any general 
directions given by the cantonment authority by notice, or any 
special directions given by the Cantonment Magistrate on receipt of 
such report as aforesaid ; or, 

{p) except with the written permission of the cantonment authority,* 
stores or uses night-soil, manure, rubbish or any other substance 
emitting an offensive smell ; 

shall be punishable with imprisonment for a term which may extend to 
eight days, or with fine which may extend to fifty rupees. 

f(#) Whoever does not take reasonable means to prevent any child under 
the age of twelve years in his charge from easing himself in any street or 
public place within the cantonment, shall be punishable with fine which may 
extend to twenty-five rupees. 

67. The cantonment authority may, by public notice, appoint from time 
to time certain periods within which any dogs without collars or other marks 
distinguishing them as private property, found straying in the streets or 
beyond the enclosures of the houses of the owners of such dogs, may be des¬ 
troyed ; and such dogs may be destroyed, in accordance with such order, 
by such person and in such manner as the Cantonment Magistrate may direct. 

Explanation. — In this section the word “house” includes a hut, shop, 
warehouse or building. 

Sanitation . 

68 . The following officers shall, for the purposes of sanitation, have 
control over, and be responsible for, the sanitary condition of the parts of the 
cantonment hereinafter indicated, namely : — 

(а) each Commanding Officer — his regimental lines, including the regimen¬ 

tal bazar and all latrines used by the troops and followers under his 
command or control : 

( б ) the Executive Engineer — all yards, works, workshops and other places 

used by establishments under his charge ; 

(c) the Executive Officer of the Commissariat Department — all transport 

lines, cattleyards, slaughter-houses, bakeries, and other places used 
by establishments under his charge ; 

(d) the head of any other Military Department occupying, as such, any 

part of the cantonment — all blocks of buildings, workshops and 
other places used by establishments under his charge ; 

(e) the Cantonment Magistrate — the Sadar Bazar, all roads, and all other 

parts of the cantonment not under the control of any officer men¬ 
tioned in clause (a), clause ( 6 ), clause (c) or clause (d). 

09. (I) Every officer mentioned in section 68 shall forward to the can¬ 

tonment authority a weekly sanitary report, stating that the parts of the 

* As to these words, see ajpiin p. 482n. above. 

f Sub-section (2j was added by Notifip. No. 1QC5, dated the 29th September, 1899. 
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cantonment over which he has control as aforesaid,have been inspected by him 
and are, in his opinion, in a sanitary condition or otherwise, as the case may 
be. 

(^) Where any such officer as aforesaid reports that any part of the can¬ 
tonment under his control is not, in his opinion, in a sanitary condition, he 
shall specify the defects and may make such suggestions for remedying the 
same as he may think fit. 

70. The Sanitary Officer shall exercise a general sanitary supervision over 
the whole cantonment, shall report every insanitary practice and every 
insanitary condition of things, whenever or wherever existing therein, both 
to the officer responsible under section 68 and to the cantonment authority, 
and shall attach to his report such recommendations for the remedy of the 
same as he may think fit. 

71* 1 he Cantonment Magistrate shall, subject to the other provisions of 

this Code and the control of the cantonment authority, — 

(a) make, and supervise the carrying out of, all arrangements (including 
the provision and maintenance of a sufficient number of animals, 
vehicles, receptacles and implements, and of places for keeping the 
same) necessary for — 

the removal of night-soil and other offensive matter and rubbish 
from latrines, urinals, streets and all other places, public and 
private, from which the removal 6f the same by the public conser¬ 
vancy establishments is directed by the cantonment authority ; 

(II) the surface cleansing all streets and the watering thereof ; and, 

(III) the maintenance in a sanitary condition of public and private 
latrines and urinals, of encamping-grounds and sarais, of public 
and private markets and slaughter houses, of fair-grounds, of 
all sources of public water-supply and the lands in the vicinity 
thereof, of all other places likely to create a nuisance, and gen¬ 
erally of every part of the cantonment other than the parts 
mentioned in clauses (a) to ( d ) of section 68 ; 

make frequent inspections of all parts of the cantonment with a 
view to ensuring that all orders of the cantonment authority on 
sanitary matters are duly obeyed and that the public conservancy 
establishments satisfactorily perform their duties ; and, 
take all necessary steps for remedying any defects in the sanitary con¬ 
dition of the cantonment of which he may become aware and for 
which funds can be provided. 

(i) So far as the funds at its disposal permit, the cantonment author¬ 
ity shall provide and maintain a sufficient number of public latrines and 
urinals, with all necessary conservancy establishments. 

{2) Such latrines and urinals shall be placed in proper and convenient 
situations, as near as circumstances admit to the dwelling-places or places of 
resort of the persons for whose use they are intended ; 

Provided that, except with the previous sanction of the General Officer of 
the Command, no latrine or urinal shall be placed within fifty feet, and no 
trench latrine shall be placed within two hundred feet, of any inhabited 
building. 

(3) Separate latrines and urinals shall ordinarily be provided for males 


<SL 


General duties 
of Sanitary 
Officer. 


Cantonment 
Magistrate’s 
duties in respect 
of sanitation. 


(b) 


(c) 


72. 


Provision and 
maintenance of 
public latrines 
and urinals and 
conservancy es- 
tablishrnenta. 


CANTONMENT CODE, 1899 . 



Directions as 
to provision of 
public latrines 
and establish* 
raents therefor. 


Receptacles or 
places for tem¬ 
porary deposit. 


Places for dis¬ 
posal of offen¬ 
sive matter 

Cesspools, re¬ 
ceptacles for 
filth, etc. 


and females, or, if any latrine or urinal is provided for the use of both sexes, 
separate divisions shall be provided for each sex, and each such latrine, urinal 
or division shall be marked as being for the use of men only or women only, 
as the case may be. 

73 . ( 2 ) In providing public latrines the cantonment authority shall 

observe the following directions, namely : — 

(а) such number of latrines shall be provided as will admit of there 
being one compartment for the use of every fifteen adults using the 
latrines ; 

( б ) no latrine shall be constructed for the use of more than five hundred 

adults ; 

(c) every latrine, other than a trench latrine, shall be provided with pro¬ 
per closed iron receptacles in the proportion of not less than two for 
every hundred adults using the latrine, and with not less than one 
iron or glazed earthen pan for each compartment; 

( 1 d ) for every latrine, other than a trench latrine, there shall be provi¬ 


ded,- 

(i) for the cleansing thereof, sweepers, in the proportion of not 
less than one for every hundred adults using the latrine, and, 

(ii) for the removal of night-soil therefrom, air tight iron filth- 
carts in the proportion of not less than one for every five 
hundred adults using the latrine, or, where carts cannot be 
used, sweepers in the proportion of not less than three for 
every five hundred adults using the latrine ; and 

(e) for every trench latrine, there shall be provided digging sweepers in 
the proportion of not less than one for every two hundred adultR 
using the latrine : 

Provided that, if in any case it is impracticable, [owing to want of funds 
or for any other sufficient reason, fully to observe the foregoing directions, the 
General Officer of the Command may declare the extent to which they shall 
be observed. 

(#) No public latrine'ahall be constructed or rebuilt except on a plan ap¬ 
proved of by the General Officer of the Command. 

74. The cantonment authority shall, whenever necessary, provide and 
maintain in proper and convenient positions receptacles or places for the tem¬ 
porary deposit of offensive matter and rubbish. 

75. The cantonment authority shall appoint places for the disposal of 
night-soil, carcasses and other offensive matter and rubbish. 

76. The cantonment authority may, by notice in writing.— 

(a) require any person having the control, whether as owner, lessee or 
occupier, of any land or building.— 

(i) to close any offensive cesspool belonging to the land or 

building, or 

(ii) to provide a receptacle (of a pattern, if any, approved of by 
the cantonment authority) for filth accumulating on or in the 
land or building, or 

(iii) to keep in a cleanly condition (in such manner, if any, as 
may be prescribed by the notice), any receptacle provided for 
such filth, or 

(iv) to prevent the water of any private latrine, urinal, sink or 
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bath-room, or any other offensive matter, from soaking, 
draining, flowing or being put from the land or building upon 
any street or public place or into any water-course or into 
any drain not intended for the purpose ; or 
(6) require the owner or other person having the control of any private 
latrine or urinal not to put the same to public use ; or, 

(c) where any plan foriihe construction of private latrines or urinals has 
been approved of by the cantonment authority and copies thereof 
may be obtained free of charge on application, — 

(i) require any person repairing or constructing a private latrine 
or urinal not to allow the same to be used until it has been in¬ 
spected by or under the direction of the Cantonment Magis¬ 
trate and approved of by him as conforming with that plan, 
or 

(ii) require any person having the control of a private latrine or 
urinal to rebuild or alter the same in accordance with that 
plan ; or 

( d) require the owner or other person having the control of any private 
latrine or urinal which, in the opinion of the cantonment authority, 
creates a nuisance, to remove the latrine or urinal, and to substitute 
fresh earth, to such a depth, not exceeding two feet, as may be spe¬ 
cified in the notice, for the earth on which the latrine or urinal 
stood ; or 

(e) require any person having the control, whether as owner, lessee or 
occupier, of any land or building,— 

(i) to have any latrine provided for the same shut out by a suffi¬ 
cient roof and wall or fence from the view of persons passing 
by or dwelling or working in the neighbourhood, or 

(ii) to cleanse with deodorants any latrine or urinal belonging to 
the land or building ; or 

(/) require any person who has the control, whether as owner lessee or 
occupier, of any land or building, and has allowed any offensive 
matter or rubbish to accumulate or remain thereon or therein, to 
collect the same and deposit it for removal by the public conser¬ 
vancy establishment, at such times and in such receptacles or 
places, situate at not more than one hundred feet from the nearest 
boundary of the premises, as may be specified in the notice ; or, 

{g) where any land or building is situate within one hundred feet of a 
public drain or other place set apart for the discharge of drainage 
and the drains belonging to the land or building are, in the opinion 
of the cantonment authority, insufficient, require any person having 
control of the land or building, whether as owner or lessee, or, in 
the case of neighbouring lands or buildings, the several lessees or 
owners having control of the lands or buildings conjointly, to pro¬ 
vide sufficient drainage within fifteen days from the service of the 
notice : or 

( h) require any person to desist from making or altering any drain lead¬ 
ing into a public drain ; or 

{%) require any person who is creating or likely to create a nuisance by— 
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altering, obstructing or encroaching upon a public drian, or 
impeding the flow of water owing to the absence of a 
culvert or the existence of an insufficient culvert under a 
path leading to his premises, 
to desist therefrom ; or 

(t) require any person who is constructing or laying a drain, to obey any 
directions which the cantonment authority may, on the advice of 
the Executive Engineer, think fit to give in order to ensure the 
completion of the work to its satisfaction ; or 

[k) require any person, being the owner and having the control of any 
drain, to provide and apply to the same, within ten days from the 
service of the notice, such covering as may be specified in the 
notice ; or 

{l) require any person having the control of a drain to remove, within a 
period to be specified in the notice, any obstruction from the same, 
or to cleanse, purify, repair or alter the same or otherwise put it in 
good order; or 

(m) require any person, being the owner, or having the control of any 
well, to disinfect or otherwise purify the same or protect it against 
contamination, in such manner and within such period as may be 
specified in the notice.* 

77 . (1) The cantonment authority may, by notice in writing, require the 
owner or lessee of any building or land, in such manner as may be specified 
in the notice, to remove or provide any latrine, urinal, cesspool or other 
receptacle for filth, or to provide any additional latrines, urinals, cesspools or 
other receptacles as aforesaid which should, in its opinion, be provided for the 
building or land. 

( 2 ) The cantonment authority may, by notice in writing, require any 
person employing more than twenty workmen or labourers to provide such 
latrines and urinals as it may think fit, and to cause the same to be kept in 
proper order and to be daily cleansed. 

78. (j f) The cantonment authority may provide for the performance by 
its agents of the duties usually performed by sweepers in respect of any build¬ 
ing or land, or of any latrine, urinal, cesspool or other receptacle for filth 
pertaining to any building or land, with the consent of the occupier of the 
building or land, or without such consent where the occupier fails to make 
arrangements to the satisfaction of the cantonment authority for the per¬ 
formance of such duties. 

{ 2 ) Where the cantonment authority has provided for the performance by 
its agents of the duties referred to in this section, all matter removed by such 
agents in performing such duties shall be at the disposal of that authority. 

79 The cantonment authority may, by notice in writing, require the 

owner lessee or occupier of any land to clear away and remove any thicker 

noxious vegetation or undergrowth which appears to it to be injurious to 

health or offensive to the neighbourhood. 

SO Where any tank, marshy ground or waste or stagnant water, whether 
within any private enclosure or not, is in such a condition as to create a nuis¬ 
ance, the cantonment authority may, by notice in writing, require the owner, 

. Clause (») washed by Notin’ No. 107, dated th. 8th February, 1001. 
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lessee or occupier of the land, within thirty days from the service of the 
notice, to fill up the tank or ground, or to drain off or remove the water, as 
the case may be : 

Provided that, if, in the opinion of the cantonment authority, it is un¬ 
reasonable to throw the whole expense on the owner, lessee or occupier, it 
may, with the previous sanction of the General Officer of the Command, 
require him to pay only a proportion of the expense. 

81 . (Z) Where it appears to the cantonment authority that any block of ov “ e "’ 0 3 1 (jd o( 

buildings is, by reason of the manner in which the buildings are crowded to- buildings, 
gether, in an unhealthy condition, it may cause the block to be inspected by a 
special committee consisting of— 

(a) the Sanitary Officer, 

(b) the Civil Surgeon of the district, or, if his services are not 
available, some other medical officer of the Government, and 

(c) the Executive Engineer, or some person deputed by the Exe¬ 
cutive Engineer in this behalf. 

( 2 ) The special committee shall make a report in writing to the canton¬ 
ment authority on the sanitary condition of the block ; and, if it considers 
that the overcrowded condition thereof is likely to cause risk of disease to 
the inhabitants of the buildings or of the neighbourhood, or to endanger the 
public health, it shall clearly indicate, on a plan, verified by the Executive 
Engineer or by the person deputed by him to serve on it, the buildings which 
should, wholly or in part, be removed in order to abate the unhealthy condi¬ 
tion of the block. 

(#) If upon receipt of such report, the cantonment authority is of opinion 
that all or any of the buildings indicated should be removed, it may, by 
notice in writing, require the owners thereof to remove them : 

Provided, first, that the cantonment authority shall make compensation to 
such owners for any buildings which may have been erected under proper 
authority : and 

Provided, secondly, that the cantonment authority may, if it appears to it 
to be equitable under the circumstances to do so, pay to such owners such sum 
as it may think fit as compensation for any buildings which may not have 
been erected under proper authority. 

(4) The sum payable as compensation under the first proviso to sub-section 
(3) may be settled by mutual agreement between the cantonment authority 
and such owners as aforesaid, or, in default of agreement, by a committee of 
arbitration constituted as provided in Chapter XX. 

Explanation, —In this section, the word “buildings” includes enclosure- 
walls or fences connected with buildings. 

82 - Where it appears to the cantonment authority that any building Redaction of 
used as a dwelling is so overcrowded as to endanger the health of the inmates mates of over- 
thereof, it may, after such inquiry as it thinks fit, by notice in writing, re- ^ ded dwell ‘ 
quire the owner or occupier, within a time to be specified in the notice, to 
abate the overcrowding of the building by reducing the number of lodgers, 
tenants or other inmates. 

83 . { 1 ) Where any building is so ill-constructed or dilapidated as to be, q^^that build- 

in the opinion of the cantonment authority, in an insanitary state, the can- ing he repaired 
x .... ; or altered so as to 

tonment authority may, by notice in writing, require the owner, within a remove sanitary 

defects. 




62 



Power to re¬ 
quire land or 
building to be 
cleansed. 

[Act XX of 
1891, s. 131,]. 


Penalties. 


CANTONMENT CODE, 1899 . 


<SL 


time to be specified in the notice, to execute such repairs, or to make such 
alterations, as it may think necessary in order to remove such defects. 

(2) A copy of every notice issued under sub-section (/) shall be conspi¬ 
cuously posted on the building to which the notice relates. 

Explanation . — A notice issued under sub-section ( 1) shall be deemed to 
have been complied with if the owner of the building to which it relates, 
has, instead of executing the repairs or making the alterations directed by 
the notice, removed the building. 

84 - The cantonment authority may, by notice in writing, require the 
owner, lessee or occupier ot any building or land which appears to it to be in 
a filthy or unwholesome state, within twenty-four hours to cleanse the same 
or otherwise put it in a proper state in such manner as may be specified in the 
notice. 

85 - Whoever fails to comply with a notice issued under any of the provi¬ 
sions of sections 76 to 84, shall be punishable with fine which may extend to 
fifty rupees, and, in the case of a continuing failure, with an additional fine 
not exceeding five rupees for every day after the first in regard to which he is 
convicted of having persisted in the failure. 
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Chapter VII. 

Streets and Buildings. 

86 . The cantonment authority may attach to the outside of any building 
brackets for lamps in such manner as not to occasion any injury thereto 
or inconvenience. 

87 - (7) The cantonment authority may cause a name to be given to any 

street, and to be affixed on any building in such place as it may think fit, and 
may also cause a number to be affixed to any building ; and may, from time to 
time, cause such names and numbers to be altered. 

(2) Whoever destroys, pulls down or defaces any such name or number, 
or puts up any name or number differing from that put up by order of the 
cantonment authority, shall be punishable with fine which may extend to 
twenty rupees. 

88 . The cantonment authority may, by public notice, direct that within 
certain limits, to be fixed by the notice, the roofs and external walls of huts or 
other buildings shall not, without its permission in writing, be made or 
renewed of grass, mats, leaves or other highly inflammable materials, and 
may, by notice in writing, require any person, who has disobeyed any such 
direction as aforesaid, to remove or alter the roofs or walls so made or renewed 
as it may think fit. 

89 . (7) Whoever, except in such a case as is provided for by Chapter 
XXI, intends to erect or re-erect any building shall give notice in writing, in 
the manner hereinafter prescribed, of his intention to the cantonment 
authority, and the cantonment authority may, within six weeks after the 
receipt of the notice, refuse to sanction the building, or may sanction it either 
absolutely or subject to such directions, as it may think fit to issue in writing 
in respect of all or any of the following matters, namely:— 

{a) the free passage or way to be left in front of the building ; 
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(b) the space to be left about the building to secure free circulation of 

air and facilitate scavenging and the prevention of fire ; 

(c) the ventilation of the building ; 

(rf) the provision and position of latrines, urinals, cesspools or other re¬ 
ceptacles for filth ; 

(e) the level and width of the foundation, the level of the lowest floor 

and the stability of the structure ; and 

(f) the line of frontage with neighbouring buildings, if the building abuts 

on a street: 

and the person erecting or re-erecting the building shall obey all such written 
directions: 

Provided that the cantonment authority shall make full compensation to 
the owner for any damage which he may sustain in consequence of its prohibi¬ 
tion of the re-erection of any building, or of its requiring any land belonging 
to him to be added to the street. 

( 2 ) Whoever gives notice to the cantonment authority under sub-section 
( 1 ), shall, along with the notice, forward a plan and specification of the build¬ 
ing which he intends to erect or re-erect, together with a site-plan of the land 
of such character and with such details as the contonment authority may 
require , and no such notice shall be valid until such plans and specification 
have been supplied. 

{ 3 ) Where any building is begun or erected without the giving of the 
notice and the submission of the plans and specification required by this 
section, or in contravention of any order of the cantonment authority issued 
within six weeks of the receipt of a valid notice thereunder, the cantonment 
authority may, by notice in writing to be delivered within a reasonable time, 
require the building to be altered or demolished as it may think necessary. 

(4) Where the cantonment authority neglects or omits for six weeks after 
the receipt of a valid notice under this section to make and deliver to the 
person who has given the notice, any order in respect thereof, it shall be 
deemed to have sanctioned the proposed building absolutely. 

( 5 ) Every sanction for the erection or re-erection of a building given or 
deemed to have been given by the cantonment authority as aforesaid shall be 
available for one year from the date on which the notice became valid and 
complete, and no longer ; and, if the building so sanctioned is not begun by 
the person who has obtained the sanction, or someone lawfully claiming 
under him, within that period, it shall not thereafter be begun without fresh 
sanction ; but such person as aforesaid may at any subsequent time give fresh 
notice to the cantonment authority in the manner hereinbefore prescribed, and 
thereupon the provisions hereinbefore contained shall apply to the fresh 
notice. 

Explanation.— In this section the expression “ erect or re-erect any build¬ 
ing” includes— 

(a) any material alteration or enlargement of any building ; 

(6) the conversion into a place for human habitation of any building not 

originally constructed for human habitation ; 

(c) the conversion into more than one place for human habitation of a 
building originally constructed as one such place; 
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(d) the conversion of two or more places of human habitation into a 
greater number of suoh places ; 

(e) such alterations of the internal arrangement of a building as affect an 
alteration of its drainage or sanitary arrangements or affect its 
security ; and 

the addition of any rooms, buildings, out-houses or other structures 
to any building. 

(i) The owner or occupier of a building shall not, without the per¬ 
mission in writing of the cantonment authority, add to, or place against or in 
front of, the building any projection or structure overhanging, projecting 
into, or encroaching on, any street, or into or on anj drain, sewer or aqueduct 
therein. 

{ 2 ) The cantonment authority may, by notice in writing, require the 
owner or occupier of any building to alter or remove any such projection or 
encroachment as aforesaid : 

Provided that, in the case of any projection or encroachment lawfully in 
existence at the commencement of this Code, the cantonment authority shall 
make reasonable compensation for any damage caused by the removul or altera¬ 
tion. 

( 3 ) The cantonment authority may, by order in writing, give permission 
to the owners or occupiers of buildings in any particular street to put up open 
verandahs, balconies or rooms projecting from any upper storey thereof to an 
extent beyond the line of the plinth or basement-wall, and at a height from 
the level of the ground or street, to bo specified in the order. 

91 . The cantonment authority may, by notice in writing, require the 
owner or lessee of any building or land in any street to put up and keep in 
good condition proper troughs and pipes for receiving and carrying the water 
from the building or land and for discharging the same so as not to inconven¬ 
ience persons passing along the street. 

92 . The cantonment authority may, by notice in writing, require any 
person who has, without its permission in writing, newly erected or re¬ 
erected any building over any public sewer, drain, culvert, water-course or 
water-pipe, to puli down or otherwise deal with the same as it may think lit. 

93 . Where any building, well, tank, reservoir, pool, depression or ex- 
wells tonks 1 etc’ eavation is, in the opinion of the cantonment authority, for want of sufficient 

b 0 8e ™I ed - repair, protection or enclosure, as the case may he, dangerous to persons 

I Act aA Of 

1891, s, 127 ] passing by or dwelling or working in the neighbourhood, the cantonment 
authority may, by notice in writing, require the owner or occupier thereof 
to repair, protect or enclose the same ; and if there is, in the opinion of the 
cantonment authority, imminent danger, it shall forthwith take such steps to 
avert the danger as it may think necessary. 

Building etc 94 . Where any building wall or structure, or anything affixed thereto, 

in ruinous or or any bank or tree, is, in the opinion of tho cantonment authority, in a 
dangerous state. J . - ....... , 

[Act XX of ruinous state or in any way dangerous, the cantonment authority may, by 

1991, a. 128.] notice in writing, require the owner or -occupier thereof forthwith either to 

remove the same or to cause such repairs to be made as it may think necessary 

for the public safety, and, if there is, in the opinion of the cantonment 

authority, imminent danger, it shall forthwith take such steps to avert the 

danger as it may think necessary. 
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05. The cantonment authority may, by notice in writing, require the 
€,wner or part-owner, or person claiming to be the owner or part-owner, of 
any building or land, or the lessee or person claiming to be the lessee of any 
land, which, by reason of abandonment or disputed ownership or other cause, 
has remained untenanted and become a resort of idle and disorderly persons 
or otherwise a nuisance, to secure or enclose the same within a time to be 
specified in the notice. 

Boundaries , Trees , etc . 

90. (1) The cantonment authority may, by public notice, prohibit the 

construction of boundary-walls, hedges or other fences of any material or 
description which is, in its opinion, unsuitable, unsightly or otherwise 
objeotionable. 

(2) The cantonment authority may, by notice in writing, require the 
owner or lessee of any land— 

(a) to remove from the land any boundary-wall, hedge or other fence 

which is, in its opinion, unsuitable, unsightly or otherwise ob- 
jectionable ; 

(b) to construct on the laud sufficient boundary-walls, hedges or other 

fences of such material, description and dimensions as may be 
specified in the notice ; 

(c) to maintain the boundary-walls, hedges or other fences on the land 

in good order. 

Explanation. —In this section, the expression “boundary-walls, hedges 
or other fences ” includes all necessary gates and the posts or pillars thereof. 

97. The cantonment authority may, by notice in writing, require the 
owner, lessee or occupier of any land within three days to cut or trim any 
hedges on the land in such manner us may be specified in the notice. 

98. No general felling of trees, and no general lopping or trimming of 
trees in a mariner likely to cause permanent injury thereto, shall be ordered 
by the cantonment authority without the previous sanction of the General 
Officer of the Command. 

99. (7) No tree of mature growth, whether standing in any private 
enclosure or not, shall be felled without the previous sanction of the canton- 
ment authority. 

{2) Where, in the opinion of the cantonment authority, the felling of any 
tree of mature growth standing in a private enclosure is necessary for sanitary 
reasons, the cantonment authority may, by notice in writing, require the 
owner, lessee or occupier of the land to fell the tree within a time to be 
specified in the notice. 

100 . The cantonment authority may— 

( tt ) cause to be lopped or trimmed any trees standing on land belonging 
to the Government; or, 

( l)) by public notice, require all owners, lessees or occupiers of land, or, 
by notice in writing, require the owner, lessee or occupier of any 
land, # to lop or trim, in such manner as may be specified in the 
notice, all, or any trees standing on such land. 

101. (7) Where, in the opinion of the cantonment authority, the culti¬ 
vation of any description of crop, or the use of any kind of manure, or the 
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irrigation of land in any special manner, is for any reason undesirable, the 
cantonment authority may, by public notice, prohibit such cultivation, use 
or irrigation after a certain date to be specified in the notice : 

Provided that, if, when a notice is issued under this seotion, any land 
to which it relates has been lawfully prepared for cultivation or any crop 
is sown therein or is standing thereon, the cantonment authority 

(a) may, subject to such conditions as it may think fit to impose, postpone 

the date from which the notice is to take effect; or 

(b) may, if it appears to it to be equitable under the circumstances to do 

so and whether or not it postpones the date from which the notice 
is to take effect, pay to any person interested in the land or crop 
such sum as it may think fit as compensation for any loss incurred 
by reason only of his having complied with the notice : and 

(c) shall, if it directs that the notice is to take effect without delay, make 

compensation to all persons interested in the land or crop for any 
loss incurred by reason only of their having complied with the 
notioe. 

(2) The sum payable as compensation under clause (c) of the proviso to 
sub-section ( 1 ) may be settled by mutual agreement between the cantonment 
authority and such person or persons as aforesaid, or, in default of agreement, 
by a committee of arbitration constituted as provided in Chapter XX. 

102. The cantonment authority may, by notioe in writing, require the 
owner, lessee or occupier of any land to abstain from the improper uso of the 
same, whether by quarrying, or by removing earth, sand, stone or gravel, or 
by digging a tank, well or pit. 

103. Whoever, without the permission in writing of the cantonment au¬ 
thority, digs up the surface of any public grass land, shall bo punishable with 

fine which may extend to twenty rupees. 

104. Whoever fails to comply with any notioe issued under this Chapter 
shall bo punishable with fine which may extend to fifty raises, and, in the 
case of a continuing failure, with an additional fine not exceeding five rupees 
for every day after the first in regard to which he is convicted of having per- 
aisted in the failure. 
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CHAPTER VIII. 

Sarais. 

105. (I) Every keeper of a sarai shall be bound, 

ia) if to his knowledge any person in the sarai is ill of any infections or 
contagious disorder, or has died of any such disorder, to make an im¬ 
mediate report of the fact to the officer in charge of the police station 
within the jurisdiction of which the sarai is situated ; 

(6) to maintain a sufficient supply of pure water for the use of persons 
frequenting the sarAi ; 

(c) L o keep all parts of the sarai in a clean and sanitary condition ; and 

(d) to give any information which the Cantonment Magistrate may by 

notice in writing, require regarding— 

(i) the boundaries of the sarAi, and 
' (ii) any matters affecting its management and condition, 
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Whoever fails to give the Cantonment Magistrate any information re¬ 
quired under this section, or wilfully gives him false information, shall be 
punishable with fine which may extend to twenty rupees, and, in the case of a 
continuing failure, with an additional fine not exceeding five rupees for every¬ 
day after the first in regard to which he is convicted of having persisted in the 
failure. 

106 . (7) The Cantonment Magistrate may, by notice in writing, require 

any keeper of a sarai to report to him, or to any person whom he may appoint 
in this behalf, either orally or in writing as may be directed in the notice, the 
name and description, or the names and descriptions, of any person or persons 
who resorted to the sardi during any period, to be specified in the notice. 

(2) Where a written report is required, the form in which the same is to be 
furnished may be specified in the notice. 

(3) Whoever fails to comply with any notice issued under this section, or 
wilfully makes a false report thereunder, shall be punishable with fine which 
may extend to twenty rupees, and, in the case of a continuing failure, with an 
additional fine not exceeding five rupees for every day after the first in regard 
to which he is convicted of having persisted in the failure. 

107 - (7) Where the keeper of a sarai commits a breach of any of the pro¬ 

visions of sections 105 and 106, the cantonment authority may, in addition to 
any punishment which may be inflicted thereunder, by notice in writing, 
require that the sarai he closed to the use of the public. 

(2) A notice issued under sub-section (7) shall be cancelled and cease to 
have effect, if the keeper of the sardi satisfies the cantonment authority that 
no such breach as aforesaid would be likely to occur in the event of the sardi 
being re-opened to the use of the public. 

108 . The provisions of sections 105, 106 and 107 shall not apply to any 
cantonment to which the Sarais Act, 1867, for the time being extends. 

Encamping-grounds , etc. 

109 - (7) No place in the cantonment shall be used as an encamping- 

ground or for the pitching of tents without the permission in writing of the 
cantonment authority. 

(2) Such permission as aforesaid may be granted subject to any conditions 
which the cantonment authority may think fit to impose with respect to sani¬ 
tary arrangements and other matters affecting the public health, safety or 
convenience. 

Markets and Slaughter-houses. 

110 . No person shall in any market sell, or expose for sale, any article of 
food or drink for human consumption which is unfit therefor. 

111 . (7) The cantonment authority may, by public notice, limit the 
hours during which any market may be kept open for public use. 

(2) A copy of every notice issued under sub-section (7) shall be conspicuous¬ 
ly posted in each market to which the notice relates. 

112 - The Sanitary Officer and the Cantonment Magistrate shall frequent¬ 
ly inspect— 

(a) articles of food and drink for human consumption kept for sale in 
markets ; 

(b) the water-supply of markets ; 
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(c) the arrangement for the removal and disposal of offensive matter and 
rubbish from markets ; 

(d) all other arrangements for maintaining markets in a proper sanitary 
condition. 

113 - The cantonment authority may, by public notice, prohibit the sale, 
or exposure for sale, of any animal or article, or class of animals or articles, 
in any public market. 

114 . Where the owner or the person in charge of a private market 
applies for a license therefor, such license shall he granted free of charge by 
the Cantonment Magistrate on his being satisfied— 

(a) that convenient passages have been provided between the shops, stalls, 
sheds or standings in the market ; 

that a sufficient supply of pure water is provided for tlie market: 
that, in the case of a large market, one or more public latrines, at a 
distance of not less than fifty yards from the market, and one or 
more publie urinals, according to requirements, are provided for the 
use of persons frequenting the market; and 
that suitable arrangements are made for— 

keeping the market in a clean and sanitary condition and removing 
offensive matter and rubbish therefrom, 

(ii) the proper ventilation of the buildings and structures in the market, 
and 

(Hi) the proper maintenance of the public latrines and urinals (if any) 
provided for the use of persons frequenting the market. 

115 - No private market shall, after the commencement of this Code be 
opened to public use until it has been licensed. 

116- (f) The cantonment authority may require.— 

(a) by notice in writing, the owner or the person in charge of any 
private market in existence at the commencement of thiH Code, or, 

( b ) by public notice, the owners or the persons in charge of any class of 
such markets, 

to furnish, within a time to be specified in the notice, any information which 
may be needed for the purpose of determining whether a license should be re¬ 
quired for any such market. 

(2) On the expiration of such time as aforesaid the cantonment authority 
shall determine, in respect of each market to which the notice relates, whether 
or not it is necessary to require a license. 

(3) Where the cantonment authority determines that a license shall be re¬ 
quired for any such market and a license therefor either is not applied for or 
is refused, the cantonment authority may, by notice in writing, require the 
owner or the person in charge of the market to close the same until a license 
has been obtained. 

117 - The owner or the person in charge of a licensed market shall be 


(a) to maintain convenient passages between the shops, stalls, sheds or 
standings in the market ; 

(b) to maintain a sufficient supply of pure water for the market; 

(c) to keep the market in a cleanly and sanitary condition and to remove 
all offensive matter and rubbish therefrom ; and 


CANTONMENT CODE, 1899 . 

%in in good order any public latrines or urinals which may 
provided for the use of persons frequenting the market, 
a the owner or the person in charge of a licensed market 
commits a breach of any of the provisions of sections 111 and 117, the canton¬ 
ment authority may, in addition to any punishment which may be inflicted 
under this Code, by order in writing, suspend the license for any period to be 
specified in the order, or withdraw the license. 

( 2 ) No market for which a license has been granted under this Chapter, 
ahall be kept open for public use while the license therefor is suspended or 
after the same has been withdrawn. 

(3) A copy of every order made under sub-section (1) shall be conspicuously 
posted in the market to which the order relates. 

119- The Cantonment Magistrate shall maintain a register of all private 
markets which have been licensed under this Chapter, showing — 

(a) the date on which the license was issued ; and, 

(b) where the license has been suspended, the date and period of the 

suspension, or, 

(c) where the license has been withdrawn, the date of the withdrawal. 

120 . Whoever, knowing that a license granted for a private market' is 

for the time being suspended or has been withdrawn, sells or exposes for sale 
therein any meat, fish, milk, fruit, vegetables or other perishable articles of 
food for human consumption, shall be punishable with imprisonment for a 
term w r hich may extend to eight days or with fine which may extend fifty 
rupees. 

* 120A- (1) Subject to the provisions of sub-section ( 2 ), no person shall, 
without or otherwise than in conformity with the terms of a license grant 3 d 
by the Cantonment Magistrate in this behalf, use any place as a slaughter¬ 
house or for the slaughtering of any cattle, sheep, goats or pigs intended for 
human food. 

( 2 ) Nothing in sub-section ( 1 ) shall be deemed — 

(i) to restrict, subject to such conditions as to prior or subsequent 
notice as the Cantonment Magistrate, with previous sanction of 
the District Magistrate, may, by general or special order, impose 
in this behalf, the slaughter of any animal in any place on the 
occasion of any festival or ceremony ; or 

(ii) to prevent the Cantonment Magistrate, acting with the sanc¬ 
tion of the cantonment authority, from setting apart places for 
the sacrifice of animals in accordance with religious oustom 
and for the sale of the flesh thereof ; or 

(iii) to limit or otherwise affect the right to slaughter, in or upon 
private premises, a kid intended solely for domestic consump¬ 
tion* 

(3) No fee shall be chargeable upon any license granted under this section. 

* 120B. (1) Whoever— 

(a) uses any place in contravention of section 120A, or 

(b) omits to give any notice required by any order made in pursuance 

of sub-section ( 2 ), clause (i), of the said section, 
shall be punishable with fine which may extend to fifty rupees, and 

• 88. 120A and 120B wore added by Nofci&u, No. 908, dated the 11th October, 1901. 

63 
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(2) Whoever, after having been convicted of an offence punishable under 
sub-section (1), clause (a), of this section, continues to contravene any provi¬ 
sion of section 120-A, shall be punishable, for each day after the first during 
which he continues so to offend, with a fine which may extend to twenty- 
five rupees. 

121. Where the cantonment authority has made or approved of any 
arrangements for— 

(а) passing and marking animals in a slaughter-house as being suitable for 
slaughter, or 

(б) regulating the admission into a slaughter-house of persons carrying on 
business or trade or working for gain therein, or regulating the con¬ 
duct of such persons therein, 

the owner or the person in charge of the slaughter-house shall not slaughter, or 
permit to be slaughtered, any animal therein, unless those arrangements are 
duly observed. 

122. (1) The cantonment authority may, by public notice, limit the hours 
during which any slaughter-house may be kept open for use and the slaughter 
of animals may be permitted therein. 

(2) A copy of every notice issued under sub-section (i) shall be conspicu¬ 
ously posted in each slaughter-house to which the notice relates. 

123. (i) Where it is, in the opinion of the cantonment authority, necess¬ 
ary on sanitary grounds to do so, the cantonment authority may, by public 
notice, prohibit, for any period, not cxceedi ng one month, to be specified in 
the notice, or for such further period, not exceeding one month, as it may from 
time to time by a like notice specify, the use of any slaughter-house or the 
slaughter therein of any animal of a description specified in the notice. 

(2) A copy of every notioe issued under sub-section (i) shall be conspicu¬ 
ously posted in the slaughter-house to which the notice relates. 

124 Where the owner or the person in charge of a private slaughter¬ 
house applies for a license therefor, such license shall be granted free of 
charge by the Cantonment Magistrate on his being satisfied — 

(a) that convenient passages have been provided between any pens, 
standings or yards in the slaughter-house ; 

(b) that a sufficient supply of pure water has been provided for the 
slaughter-house ; 

(c) that sufficient drains have been provided ; 

( d) that the premises are so enclosed as to prevent the interior being 
visible by passers by ; and 

(e) that suitable arrangements have been made for — 

(i) keeping the slaughter-house in a clean and sanitary condition 
and removing offensive matter and rubbish therefrom ; 

(ii) the proper ventilation of the buildings and structures in the 
slaughter-house ; 

(iii) the proper maintenance of the drains and of any public latrines 
and urinals that may be required for the jise of persons .frequent^ 
ing the slaughter-house; 

(iv) the treatment of animals in the slaughter-house ; 

(v) the slaughter of animals in a humane manner within an 
enclosure so constructed that animals placod therein shall be 
out of sight of animals kept outside ; 
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(vi) the removal of animals to such enclosure as aforesaid, 

(vii) the disposal or destruction of animals which are offered for 
slaughter and are from disease or any other cause unfit for 
human consumption ; and 

(viii) the destruction of carcasses which from disease or any other 
cause are found after slaughter to be unfit for human consump¬ 
tion : 

Provided that no license shall be granted for a slaughter-house opened 
after the commencement of this Code if the slaughter-house is situate at any 
place which the cantonment authority thinks, especially with regard to any 
neighbouring drains or water-courses, to be objectionably. 

125- No private slaughter-house shall, after the commencement of this 
Code, be opened to public use until it has been licensed. 

126. (/) The cantonment authority may, by notice in writing, require 

the owner or the person in charge of any private slaughter-house in existence 
at the commencement of this Code to furnish, within a time to be specified in 
the notice, any information which may be needed for the purpose of determin¬ 
ing whether a license should be required therefor. 

(#) On the expiration of such time as aforesaid the cantonment authority 
shall determine whether or not it is necessary to require a license. 

(tf) Whore the cantonment authority determines that a license shall be 
required for the slaughter-house, and a license therefor either is not applied 
for or is refused, the cantonment authority may, by notice in writing, require 
the owner or the person in charge of the slaughter-house to close the same 
until a license has been obtained. 

127- The owner or the person in charge of a licensed slaughter-house shall 
be bound— 

(a) to maintain convenient passages between any pens, standings or 
yards in the slaughter-house ; 

(b) to maintain a sufficient supply of pure water for the slaughter-house ; 

(c) to keep the slaughter-house in a cleanly and sanitary condition, 
provide and maintain receptacles for refuse, and to remove all 
offensive matter and rubbish from the slaughter-house ; 

(cl) to maintain in good order the drains of the slaughter-house and any 
public latrines or urinals which may have been provided for the use 
of persons frequenting it; 

(e) to maintain suitable arrangements for the purposes mentioned in 
section 124, clause (e), sub-clauses (iv) to (viii); and 

( f) to prevent the keeping of animals at the slaughter-house for more 
than twenty-four hours. 

128- (i) W T here the owner or the person in charge of a licensed slaughter¬ 
house commits a breach of any of the provisions of sections 122, 123 and 127, 
the cantonment authority may, in addition to any punishment which may be 
inflicted under this Code, by order in writing, suspend the license for any 
period to be specified in the order, or withdraw the license. 

(2) No slaughter-house for which a license has been granted under this 
Chapter, shall be kept open to public use, and no animal shall be slaughtered 
therein while the license therefor is suspended or after the same has been 
withdrawn. 
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(<?) A copy of every order made under sub-section {1) shall be conspicuous- • 
ly posted in the slaughter-house to which the order relates. 

129. The Cantonment Magistrate shall maintain a register of all private 
slaughter-houses whioh have been licensed under this Chapter, showing— 

(ct) the date on which the license was granted ; and, 

(6) where the license has been suspended, the date and period of the 
suspension ; or, 

(c) where the license has been withdrawn, the date of the withdrawal. 

130 Whoever, knowing that a license granted for a slaughter-house is 
for the time being suspended or has been withdrawn, slaughters any animal 
therein, shall be punishable with imprisonment for a term whioh may extend 
to eight days, or with, fine which may extend to fifty rupees. 

131- ( 1 ) The cantonment authority may— 

(<*) charge, for the occupation or use of any stall, shop, standing, shed 
or pen in a public market or slaughter-house, and for the right to 
expose goods for sale in a public market and for weighing and 
measuring goods sold therein, and for the right to slaughter animals 
in any public slaughter-house, such stallages, rents and fees as shall 
from time to time be fixed by it* in this behalf ; or 
(b) * farm the stallages, rents and fees leviable as aforesaid, or any 
portion thereof, for any period not exceeding one year at a time. 

(2) A copy of the table of stallages, rents and fees (if any) leviable in 
any public market or slaughter-house under sub-seotion (1), printed in the 
English language and in such other language or languages as the cantonment 
authority may direct, shall be affixed in some conspicuous place in the market 
or slaughter-house, as the case may be. 

132. (1) No person shall, without the permission in writing of the 

cantonment authority, + bring into the cantonment any cattle, sheep, goats or 
swine intended for human consumption, or the flesh of any such animal 
slaughtered outside the cantonment. 

* (2) Any animal or flesh brought into the cantonment in contravention 

of sub-section ( 1) may be seized by the Cantonment Magistrate, or by any 
servant of the cantonment authority, and sold or otherwise disposed of as the 
cantonment authority may direct, the sale-proceeds being credited to the 
cantonment fund. 

(8) Whoever commits a breach of the provisions of this section shall be 
punishable with fine which may extend to fifty rupees. 

Explanation. —Nothing in this section shall be deemed to apply to cured 
or preserved meat. 
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133- The cantonment authority shall not permanently close any street or 
open any new street without the previous sanction of the General Officer of 
the Command. 

134. Whoever is driving a vehicle along a street, shall, except in case of 
actual necessity, keep to the left when passing a vehicle coming from the 
opposite direction, and to the right when passing a vehicle going in the same 
direction. 


The words ‘‘with the approval of the Officer Commanding the District 
iro places by Notification. No. 980, dated the 1st. November, 1901. 

As to these words, see p. 4S2n above 


were omitted 
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No animal shall be ridden or driven, and no vehicle shall he driven, 
on any street in a rash or negligent manner. 

136. No animal shall be ridden or driven, and no vehicle shall be driven, 
on any street at a time or in a manner prohibited by public notice issued by 
the cantonment authority or by the District Superintendent of Police. 

137. No vehicle shall be driven, led or kept standing on any street 
between nightfall and dawn without a suitable lamp, unless there is sufficient 
moonlight to render a lamp unnecessary. 

138. Whoever is driving any elephant or camel on a street, shall remove 
the same to a safe distance on the approach of a horse or of bullocks drawing 
a vehicle. 

139. No vehicle or animal shall be left on a street without proper control. 

140. No animal shall be trained, broken in or led for exercise on any 
street at a time or place prohibited by public notice issued by the cantonment 
authority. 

141. No person shall— 

(, t ) cause any vehicle, with or without an animal harnessed thereto, to 
remain or stand so as to cause obstruction in* any street longer than 
may be necessary for loading or unloading or for taking up or setting 
down passengers, or 

(6) leave or fasten any vehicle or animal so as to cause obstruction in any 
street ; or 

(c) expose any article for sale, whether upon a stall or booth or in any 

other manner, so as to cause obstruction in any street ; or 

(d) in any other manner wilfully obstruct or cause obstruction to the free 
passage of any street. 

Burial and burning ground*. 


142. The cantonment authority may, by notice in writing, require the 
owner or keeper of any burial or burning ground to supply such information 
as may be specified in the notice concerning the condition, management or 
position of such ground. 

143. (1) No place not previously used as a burial or burning ground shall, 
after the commencement of this Code, be so used without the permission in 
writing of the cantonment authority. 

[2) Such permission as aforesaid may bo granted subject to any conditions 
whioh the cantonment authority may think fit to impose for the purpose of 
preventing annoyance to, or danger to the health of, persons living in the 
neighbourhood. 

144. (1) Where the cantonment authority is of opinion, after making or 
causing to be made local inquiry, that any burial or burning ground has be- 
come offensive to, or dangerous to the health of, persons living in the neigh¬ 
bourhood, it may, with the previous sanction of the Local Government, by 
notice in writing, require the owner or keeper of suoh ground to close the 
same from a date to be specified in the notice, 

(2) Where the Local Government sanctions the issue of any notice under 
sub-seotion (i), it shall declare the conditions on which the burial or burning 
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ground may be re-opened, and a copy of the declaration shall be annexed to 
the notice. 

(<?) Where the Local Government sanctions the issue of any such notice 
as aforesaid, it shall require a new burial or burning ground to be provided at 
the expense of the cantonment fund, or, if the community concerned is willing 
to provide a new burial or burning ground, a grant to be made from the 
cantonment fund towards the cost of the same. 

145. No corpse shall be buried or burnt in any burial or burning ground 
in respect of which a notice issued under section 144, sub-section (i), is for 
the time being in force. 

146- No grave 9hall be made in any burial ground at a less distance than 
three feet from the margin of the nearest grave. 

147- No corpse shall, without the permission in writing of the cantonment 
authority,* be buried in any burial-ground in a grave of less depth than— 

(a) four feet, whore the grave is made of masonry ; or 

( b) six feet, where the grave is not made of masonry. 

148. Every corpse brought to a burial or burning ground shall be buried 
or burnt, as the case may he, within six hours after it has been so brought. 

149. Every corpse brought to a burning-ground shall be completely 
reduced to ashes. 

150. Where a corpse has been buried, burnt or otherwise disposed of in 
contravention of any of the provisions of sections 143, 145, 146, 147, 148 and 
149, the cantonment authority may, if it thinks fit, take such order therewith, 
or with the remains thereof, as shall ensure the proper disposal of the same in 
accordance with this Code. 

151. The provisions of sections 142 to 150 shall not apply to any burial 
ground which is for the time being managed under rules published in the 
Public Works Department Code. 

Chapter IX. 

Water-supply. 

152^ All sources of public water-supply (except such as are used for the 
purposes of water-works and are for the time being under the control of the 
Public or Military Works Department) shall be under the control of the can¬ 
tonment authority. 

153. Where there are no water-works, the cantonment authority shall 
take all necessary measures for maintaining a supply of pure water, for guard¬ 
ing from pollution water which is used for human consumption, and for pre¬ 
venting polluted water from being so used. 

154. ( 1) Where, in the opinion of the cantonment authority, the water in 
any source of public water-supply is likely, if used by any human being or 
by any milch animal for drinking purposes, to engender or cause the spread 
of any disorder, the cantonment authority may, by public notice, prohibit 
the use or removal of the same for all or any of the following purposes, 
namely :— 

(a) the drink of human beings, or admixture with any article of human 
consumption ; 

* As to these words, see p. 482a above. 
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drink for milch animals ; 

the washing of vegetables or of cooking-utensils ; 
any other purpose which is likely to cause its introduction into any 
article oi human consumption. 

(2) A copy of every notice issued under sub-section (i) shall be conspi¬ 
cuously posted near the source of water-supply to which the notice relates. 

155. The cantonment authority may, by notice in writing, require the 
owner, or any person having control, of any source of public water-supply 
which is used for drinking purposes,— 

(a) to keep the same in good order, and to clear it from time to time of 
silt, refuse or decaying vegetation ; or, 

if the water therein is proved to the satisfaction of the cantonment 
authority to be unfit for drinking purposes, to take such measures as 
may be specified in the notice to prevent the public from having 
access to, or using, such water : 

Provided that, in the case of a well, such person as aforesaid may, instead 
of complying with the notice, signify in writing his desire to be relieved of all 
responsibility for the proper maintenance of the well and his readiness to 
place it under the control and supervision of the cantonment authority for the 
use of the public, aud the cantonment authority shall thereupon undertake 
the control and supervision of the same. 

150 U) Whoever— 

(a) * bathes in any source of public water-supply which is used for drink¬ 


Power to re¬ 
quire proper 
maintenance, or 
closing to pub¬ 
lic use, of pri¬ 
vate source of 
public drinking 
water-supply. 


( 6 ) 


(f>) 

(«) 


ing purposes ; or 

washes, throws, or causes or permits to enter, therein any dog or other 


Polluting 
source of public 
drinking water- 
supply. 


animal ; or 

washes or cleanses therein any clothes, wool, cloth, leather, skin, 


(d) 

(e) 


utensil or other thing ; or 

throws or allows to flow thereinto any offensive matter or rubbish j or 
causes or allows the water of any sink, drain, steam-engine or boiler, 
or any other filthy or polluted water belonging to him or under his 
control, to flow thereinto ; or 

( f) does any other act whereby the water thereof is polluted or is likely 

to be polluted ; ' 

shall be punishable with imprisonment for a term which may extend to eight 

days, or with fine which extend to fifty rupees. 

(2) For the purposes of this section the cantonment authority may, by 
public notice, declare what sources of public water-supply are used for 

drinking purposes. , tl , 

(3) A copy of every notice issued under sub-section (2) shall be conspi- 

euously posted near the source of water-supply to which the notice relates. 

157. The cantonment authority may, by public notice, prohibit any act 
specified in the notice which would, in its opinion,— 

(<i) impair the quality or diminish the quantity of the water in any 
source of public water-supply which is set apart for public use and is 
used for drinking purposes ; or 

(6) injure or impair the usefulness of any of the pipes, locks, cocks or 

. — other fittings of water-works. 


Imparting qua¬ 
lity, or dimi¬ 
nishing quan¬ 
tity, of water In 
source of public 
drinking water- 
supply or im¬ 
pairing useful¬ 
ness of water¬ 
works. 



^Trespass on 
water-works. 


Altering, etc., 
public water- 
channel. 


Power to pro¬ 
hibit polluting 
of source of pub¬ 
lic water-supply 
by fishing, etc. 
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158- (i) The cantonment authority may, by public notice, prohibit tres- 
passes upon land occupied by water-works. 

(2) A copy of every notice issued.under sub-section (1) shall be conspicu¬ 
ously posted on the land to which the notice relates. 

159- ( 1 ) No person shall, without the permission in writing of the 
cantonment authority,* alter, obstruct or encroach upon, any public water- 
channel. 

( 2 ) The cantonment authority may, by notice in writing, require any 
person who has made any such alteration, obstruction or encroachment as 
aforesaid, to remove, or desist from, the same. 

160- (2) The cantonment authority may, by public notice, prohibit 
fishing, boating or the gathering of flowers or plants, generally or by any 
particular method specified in the notice, in any source of public water-supply, 
where it considers that any such act is likely to cause danger to the public 
health. 



(2) A copy ot every notice issued under sub-section (/) shall be conspi- 
cuously posted near the source of water-supply to which the notice relates. 

oorp»e rOWin into 161 ‘ No P orsoa " hal1 throw a corpse into any source of public water- 
source of public supply, 
water-supply. v 

hiblfc W0 poliutlon 162 The 0ftntonment authority may, by notice in writing, require the 
°ubltc° Ur wator f ° Wn ° r ’ 168866 or 0CCU P iel ‘ of an y P la ce in which is carried on any offensive 
supply by carry- trade or manufacture whereby the water in any source of publio water-supply 
twlo? ° neu,ive is polluted, to take steps to abate such pollution. 

etofor*deposit' 163 N ° pors0n sha11, without the permission in writing of the cantonment 

ing offensive authority,* — 

matter or rub- / \ i . , . 

bisli, near sour- W place any latrine, urinal, cesspool or drain, or 

water-supply. ^ ^he deposit of offensive matter or rubbish any place, 

within fifty feet of any source of public water-supply. 

lafcrinT™ 1 etevf 164 ‘ The cantonment authority may, by notioe in writing, require any 
arHibk’ water* lefiSC(3 ’ owner or °° 0 U P ier on whose land any latrine, urinal, cesspool, drain or 
supply. other receptacle for offensive matter exists within fifty feet of any source of 

public water-supply, to remove or close the same within one week from the 
service of the notice. 


Bathing or 
washing at pub¬ 
lic well or 
spring. 


Regulation of 
public bathing 
and washing. 


165- Whoever— 

(a) bathes, or 

(b) washes any animal, or any clothes, wool, cloth, leather, skin, utensil 
or other thing, 

by the side of any public well or spring so as to pollute the water thereof, 
shall be punishable with imprisonment for a term which may extend to eight 
days, or with fine which may extend to fifty rupees. 

166. (1) The cantonment authority may by public notioe, prohibit— 

(a) bathing, or 

(b) the washing of animals, or of clothes, wool, cloth, leather, skins, 
utensils or other things, or of any class of such things, 

by the public or any class thereof at any public place specified in the notice. 

( 2 ) The cantonment authority may, by public notice,— 

(a) appoint places for— 


(i) bathing, or 


As to these words, see p. 482n above. 
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of animals, or of clothes, wool, cloth, leather, skins, 
utensils, or other things or any class of such things ; and 

(ft) fix the hours at which alone bathing or washing may be carried on at 
any place so appointed. 

(3) In any notice issued under sub-section (1) separate places may be ap¬ 
pointed for bathing and washing, respectively, and separate places may be 
apppointed for bathing by men and women, respectively. 

(4) A copy of every such notice as aforesaid shall be conspicuously posted 
on or near the place or places to which the notice relates. 

Explanation. — In this section, the expression “washing an animal” in¬ 
cludes driving or throwing an animal, or permitting it to go, into water. 




Chapter X. 

Trade*, Callings and Occupations, 

107. No person of any of the following classes, namely Licenses for 

(а) butchers, and sellers of poultry, game or fish : carrying on of 

r J ' certaiu occupa- 

(б) persons keeping pigs for profit, and dealers in the flesh of pigs which tioUf> * 

have been slaughtered in India ; 

(c) persons keeping milch cattle or milch goats for profit; 

( d ) persons keeping for profit any animals other than pigs, milch cattle or 
milch goats; 

( e ) dairymen and buttermen ; 

(/) makers of bread, biscuits or cake, and sellers of bread, biscuits or 
cake made in India ; 

(g) sellers of fruit or vegetables ; 

{h) manufacturers of aerated or other potable waters, or ice, and sellers 
of the same; 

(J) sellers of any medicines, drugs or articles of food or drink for human 
consumption (other than the flesh of pigs, milk, butter, bread, biscuits, 

, cake, fruit, vegetables, aerated or other potable waters, or ice) which 
are of a perishable nature ; 

(Jc) sellers of water to be used for drinking purposes ; 

(0 washermen; 

(m) dealers in hay, straw, wood, charcoal or other inflammable material; 

(n) dealers in fireworks, kerosine oil, petroleum or any other inflammable 
oil or spirit; 

(o) tanners and dyers ; and 

{p) persons carrying on any trade or occupation from which offensive or 
unwholesome sir ells arise ; 

shall carry on ,his trade, calling or occypation in any part of the canton¬ 
ment unless, he has applied for, and obtained a license from, the cantonment 
authority : 

Provided, first, that a license shall not be withheld if the applicant is 
willing to comply with such conditions as the cantonment authority may think 
fit to impose under section 168 : 

Provided, secondly, that no charge shall be made for any license granted 
under this section : and 
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Conditions of 
licenses. 



(ii) 

\, J> 1 ’ 

mv : ■ • 

(iii) 

: 


(6) in 


of 


(i) 1 


(ii) 1 

(iii) 


Provided, thirdly, that no person who is, at the commencement of this 
Code, oarrying on hia trade, calling or occupation in any part of the canton¬ 
ment shall be bound to apply for a license for carrying on such trade, calling 
or occupation in that part until ho has received from the cantonment authority 
not less than three months’ notice in writing of his obligation to do so, and 
that, if the cantonment authority refuses to grant him a license, it shall pay 
him reasonable compensation for any loss incurred by reason of such refusal. 

168. A license granted to any person under section 107 shall specify the 
part of the cantonment in which the licensee may carry on his trade, calling or 
occupation, and may contain any conditions which the cantonment authority 
may think fit to impose with respect to the following matters, namely : — 

(a) in the case of butchers, and sellers of poultry, game or fish, — 

(i) the apparatus and coverings to be used in the operations of their 
trade; 

the places at which, and the manner in which, meat, poultry, game 
or fish may be exposed for sale ; and 

the disposal of meat, poultry, game or fish when found to be unfit 
for human consumption : 

the case of persons keeping pigs for profit, and dealers in the flesh 


the places at which pigs may be kept; 
the number of pigs which may be kept at any one place : 
the season and the places at which pigs may be slaughtered and 
the flesh offered for sale ; 

the manner in w T hich pigs shall be inspected prior to slaughter ; 
and 

the manner in which the flesh thereof shall be inspected and marked 
prior to sale, and disposed of when found to be unfit for human 
consumption: 

(c) in the case of persons keeping milch cattle or milch goats for profit,— 

(i) the places at which such animals may be kept ; 

the number of such animals which may be kept at any one place ; 
the sources from which such animals shall be watered ; 
the segregation of any sick or diseased animals ; and 
the taking of any other measures w hich the cantonment authority 
may think necessary for maintaining the premises in a clean and 
and sanitary state : 

(<2) in the case of persons keeping for profit any animals other than pigs, 
milch cattle or milch goats,— 

(i) the places at which such animals may be kept; 

(ii) the number of such animals which may be kept at any one place ; 
and 

(iii) the manner of keeping the animals so as to prevent their becoming 
a public nuisance or injurious to the public health : 

(e) in the case of dairymen and buttermen,— 

(i) the vessels and other apparatus to be used in the operations of their 
trade ; 

(ii) the places at which and the manner in which milk or butter may 
be prepared and kept for sale ; and 


(iv) 


(v) 


(ii) 

(ib) 

(iv) 

(v) 
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the taking of any other measures which the cantonment authority 
may consider necessary for keeping the premises and all vessels and 
apparatus in a clean and sanitary state : 

the case of makers of bread, biscuits or cake, and sellers of bread, 
biscuits or cake made in India,— 

(i) the apparatus and the water, flour and other ingredients which may 
be used in the operations of their trade ; 

(ii) the places at which bread, biscuits or cake may be prepared and 
kept for sale ; 

(iii) the inspection to be exercised over the making of such articles ; and 

(iv) the disposal of any such articles which may be found to bo un¬ 
wholesome : 

(y) in the case of sellers of fruit or vegetables, - 

(i) th,e places and seasons at which fruit or vegetables, or any specified 
kinds of fruit or vegetables, may be sold ; and 

(ii) the disposal of any fruit or vegetables which may be found to be 
unwholesome, or of which the sale has been prohibited under clause 

(g), sub-clause (i) : 

(h) in the case of manufacturers of aerated or other potable waters, or 
ice, and sellers of the same,— 


—Vy 

(iii) 


(/) in 


(i) 

(ii) 

(iii) 

(iv) 

O') in 


the sources from which water used in such manufacture shall bo 
taken ; 

the machinery, chemicals and ingredients which may be used in 
such manufacture ; 

the measures to be taken in order to ensure the proper filtering of 
the water used and the cleanliness of all apparatus and receptacles 
used ; and 

the attachment of labels or the adoption of other means for the 
purpose of identifying the factory at which each article was made : 
the case of sellers of any medicines, drugs or articles of food or 


drink for human consumption (other than the flesh of pigs, milk, 
butter, bread, biscuits, cake, fruit, vegetables, aerated or other 
potable waters, or ice) which are of a perishable nature, the disposal 
of any articles which may be found to be unwholesome : 

(I*) in the case of sellers of water to be used for drinking purposes,— 

(i) the sources from which such water shall be taken ; and 

(ii) the taking of measures to ensure the cleanliness of mussuks or any 
other vessels or utensils used for carrying such water : 

(l) in the case of washermen, the places at which clothes may be 

washed, dried or kept : 

( m ) in the case of dealers in hay, straw, wood, charcoal or other inflam¬ 


mable material:— 

(i) the places at which such materials may be kept; 

(ii) the cpiantity which may be stored at any one place, and the manner 
of storing ; and 

(iii) the precautions against fire to be taken by the dealer or the person 
in charge of the business : 

(n) in the case of dealers in fire-works, petroleum, kerosine oil or any 
other inflammable oil or spirit,— 
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(i) the places at which, and the quantities in which, any such article 
may be stored or kept for sale ; and 

(ii) the taking of any measures which the cantonment authority may 
consider necessary for the prevention of dauger to life or property '• 

(0) in the case of tanners and dyers, the taking of measures for regulating 
the discharge of refuse matter from their premises and for abating 
any nuisance arising from such premises : and 
(p) in the case of persons carrying on any trade or occupation from which 
offensive or unwholesome smells arise, the taking of any measures 
which the cantonment authority may consider necessary for the 
abatement of any nuisance arising from the premises. 

Explanation. —For the purposes of clause (a), sub-clause (iii), meat which 
has been subjected to the process of blowing, shall be presumed to be unfit for 
human consumption. 


Power of can¬ 
tonment com¬ 
mittee to make 
bye-laws as to 
vehicles, etc. 

[Act XX of 
1891, s, 143.J 


Feeding ani¬ 
mals on filth, 
etc. 


Adulteration 
of milk. 


Adulteration 
of butter. 


169. The cantonment committee (if any) may, by bye-liws made at a 
meeting of which at least six clear days’* notice has been given,_ 

(а) render licenses necessary for the proprietors or drivers of vehicles, 

boats or animals kept or plying for hire within the cantonment, 
and fix the fees payable for such licenses and the conditions on 
which they are to be granted and may be revoked, and 

(б) limit the rates which may be demanded for the hire of any carriage, 

cart, boat or other conveyance, or of animals hired to carry loads, 
or for the service of persons hired to carry loads, and the loads to 
be carried by such conveyances, animals or persons when hired in the 
cantonment for a period not exceeding twenty-four hours or for a 
service which would ordinarily be performed within twenty-four 
hours: 

Provided that no bye-law made under this section by the cantonment 
committee of a cantonment in which the Hackney Carriage Act, 1879, or 
Bengal Act V of 1866 (an Act to make better provision for the regulation of 
hackney carriages and palankeens in the town and suburbs of Calcutta ), f or 
the Calcutta Hackney Carriage Act, 1891, or the Madras Hackney Carriage 
Act, 1879, or Bombay Act VI of 1863 (an Act for the regulation of public 
conveyances in the town, suburbs and harbour of Bombay) is in force, shall 
apply to any vehicle to which any of those Acts applies. 

170. No person holding a license under section 167 for keeping for profit 
milch cattle or milch goats, or pigs or any other animal which may be used 
for human consumption, shall allow the same— 

(а) to be fed upon refuse or any filthy or deleterious substance ; or 

(б) to graze in any place in which grazing has for sanitary reasons been 

prohibited by public.notice issued by the cantonment authority. 

171. No dairyman holding a license under section 167 small mix water 
with, or otherwise adulterate, any milk intended for sale. 

172. No butterman holding a license under section 167 shall adulterate 
any butter intended for sale. 


* As to “clear days”, sec Pt. I. ch. VI, f 0, anU. 

f Bengal Act V of 1866 was repealed by Beugal Act II of 1891, and also (in Assam) by 
the Repealing and Amending Act, 1891 f XII of 1891). 
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^^"173. No person holding a license under section 167 shall sell any article 
of food or drink for human consumption which is.unfit for that purpose. 

174. (1) The cantonment authority may, by notice in writing, prohibit — 

(a) the keeping of a brothel, or 

( b ) the residence of a public prostitute, in the cantonment or any speci¬ 

fied part thereof. 

(2) Whoever fails to comply with a notice issued under sub-section (/), 
shall be punishable with imprisonment for a term which may extend to eight 
days, or with fine which may extend to fifty rupees, and, in the case of a 
continuing failure, with an additional fine not exceeding five rupees for every 
day after the first in regard to which he is convicted of having persisted in 
the failure. 

* 175. No public prostitute shall be permitted to reside within the 
limits of any regimental bazar situate in the cantonment, 

170. (Z) Where any person holding a license under section 167, or 
section 169, commits a breach of any of tho provisions of sections 168, 170, 171, 
172 and 173, the cantonment authority may, in addition to any punishment 
which may be inflicted under this Code, by order in writing, suspend the 
license for any reasonable time to be specified in the order, or withdraw the 
same. 

(2) No person who has obtained a license under this Chapter for carrying 
on a trade, calling or occupation in any part of the cantonment, shall carry 
on such trade, calling or occupation in that part while such license is suspend¬ 
ed or after the same has been withdrawn. 

Chapter XI. 

Infectious or Contagious Disorders . 

* 177. Whoever, — 

(а) being a medical practitioner and in the course of practice becoming 
cognizant of the existence of any infectious or contagious disorder 
in any dwelling, other than a public hospital or dispensary, in the 
cantonment or its neighbourhood ; or, 

(б) in default of such medical practitioner, being the owner or occupier 

of such dwelling and being cognizant of the existence of any infec¬ 
tious or contagious disorder therein ; or, 

(c) in default of such owner or occupier, being the person in charge of, or 
in attendance on, any person suffering from any infections or con¬ 
tagious disorder in such dwelling and being cognizant of the exis¬ 
tence of the disorder therein ; 

fails to give information or gives false information to the cantonment auth¬ 
ority respecting the existence of such disorder, shall be punishable with fine 
which may extend to fifty rupees : 

Provided that a person not required by this section to give information in 
the first instance, but only in default of some other person, shall not be 

* In connection with bs. 175 and 177 see Circular Memo. No. 10 (Sanitary—Cantonment 
Hospitals), dated the 2nd October, 1900, from the Quarter Master General in India to 
Lioutenant.Gener.ils Comm inding the Forces. 
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Special mea¬ 
sures on' out¬ 
break of infec¬ 
tious or conta¬ 
gious disorder 
among inhabit¬ 
ants or epidemic 
disease among 
cattle. 

I Bom. Act. IT! 
of 1898, ss. 434 
and 478.] 


Power to re¬ 
quire names of 
dairyman’s 
customers. 


punishable if it is shown that he had reasonable cause to suppose that the 
information had been, or would be, duly given ; 

Provided, also, that this section shall not apply to veneral disease where 
the person suffering therefrom is under specific and adequate medical treat¬ 
ment, and, by reason of habits, conditions of life and residence, is unlikely to 
spread the disease. 

Explanation.— In this section, the expression u infectious or contagious 
disorder” includes veneral disease. 

178 * (/) In the event of the cantonment being at any time visited or 

threatened by an outbreak of any infeotions or contagious disorder among 
the inhabitants thereof, or of any epidemic disease among the cattle, sheep or 
goats therein, the General Officer of the Command, if he thinks that the 
provisons of this Code or of any law at the time in force are insufficient for 
the purpose, may, with the previous sanction of the Local Government,— 

(a) take such special measures, and, 

(&) by public notice, prescribe such temporary regulations to be observ¬ 
ed by the public or by any person or class of persons, 
as he thinks necessary to prevent the outbreak of the disorder or disease, or 
the spread thereof. 

(2) Whoever commits a breach of any temporary regulation proscribed 
under sub-section (7), shall be deemed to have committed an offence punish¬ 
able under section 188 of the Indian Penal Code. 

179- Where it is certified to the Cantonment Magistrate by a medical 
practitioner that the outbreak or spread of any infectious or contagious dis¬ 
order is, in the opinion of such medical practitioner, attributable to the milk 
supplied by any dairyman, the Cantonment Magistrate may, by notice in 
writing, require the dairyman, within a time to bo specified in the notice, to 


Power to re- 
quire names of 
washerman’s 
customers. 


Roport after 
inspection of 
dairy or washer¬ 
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business. 


Action on re¬ 
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181 . 


furnish him with a full and complete list of the names and addresses of all his 
customers within the cantonment, or to give him such information as will 
enable him to trace the persons to whom the dairyman has sold milk. 

180 . Where it is certified to the Cantonment Magistrate by the Sanitary 
Officer that it is desirable, with a view to prevent the spread of any infectious 
or contagious disorder, that the Sanitary Officer should be furnished with a 
list of the customers of any washerman, the Cantonment Magistrate may, by 
notice in writing, require the washerman, within a time to be specified in the 
notice to furnish, the Sanitary Officer with a full and complete list of the 
names and addresses of all owners within the cantonment of clothes and other 
articles for whom the washerman washes or has washed during tho six weeks 
immediately preceding the date of the notice. 

181 . Where, after inspection, the Sanitary Officer is of opinion that any 
infections or contagious disorder is caused, or is likely to arise, from the con¬ 
sumption of the milk supplied from a dairy, or from the washing of soiled 
clothes or other articles in any place, or from any process employed by a 
washerman, he shall report the matter to the Cantonment Magistrate. 

182 . Upon receipt of a report submitted under action 181, the Canton¬ 
ment Magistrate may, by notice in writing,— 

(a) prohibit the person in charge of the dairy from supplying milk 
therefrom until the notice has been withdrawn ; or, as the case 
may be, 
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(b) prohibit the washerman from washing soiled clothes or other artioles 
in any such place or by any such process as aforesaid until the 
notice has been withdrawn or unless he uses such place in auoh 
manner or washes by such process as the Cantonment Magistrate 
may direct in the notioe. 

183. The Sanitary Offioer, or any Medical Officer of the Government 
appointed by him in this behalf, may take possession of any milk, clothes or 
other articles which are, or have recently been, in the possession of any dairy¬ 
man or washerman on whom a notice under section 179 or section 180 has been 
served, and may subject the same or cause the same to be subjected to such 
chemical or other process as he may think necessary ; and the cantonment 
authority shall pay from the cantoment fund all the costs of the process, and 
shall also pay to the owner of the milk, clothes or other articles, such sum as 
compensation for any loss occasioned by suoh process as may in the circum¬ 
stances appear to it to be reasonable. 

184. Whoever — 

(a) enters a public conveyance while suffering from an infectious or 
contagious disorder which would be likely to be communicated to 


other persons using the conveyance ; or 
(/>) uses a public conveyance for the carriage of a person who is suffering 
from any such disorder ; or 

(c) uses a public conveyance for the carriage of the corpse of a person 
who has died from any such disorder ; 
shall be bound to notify the fact to the driver and to report to the Canton¬ 
ment Magistrate the number of the conveyance and the name of the driver. 

185- Where any person suffering, or the corpse of any person who has 
died, from an infectious or contagious disorder, has been carried in a public 
conveyance, the driver shall forthwith report the fact to the officer in charge 
of the nearest police-station in the cantonment, and that officer shall forth¬ 
with cause the conveyance to be disinfected, if that lias not already been 


done. 

186. Where the Cantonment Magistrate is, upon the advice of the 
Sanitary Officer, of opinion that the cleansing or disinfecting of any building 
or part of a building or of any articles therein likely to retain infection, or 
the renewal of the flooring of any building or part of a building, would tend 
to prevent or check the spread of any infectious or contagious disorder, he 
may, by notice in writing, require the owner or occupier to cleanse and dis¬ 
infect the said building, part, or articles, or to renew the said flooring, 
within a time to be specified in the notice : 

Provided, that, where, in the opinion of the Cantonment Magistrate, the 
owner or occupier is, from poverty or any other cause, unable effectually to 
carry out any such requisition, the Cantonment Magistrate may, at the expense 
of the cantonment fund, cleanse or disinfect the building or part, or any 
articles therein likely to retain infection, or renew the said flooring. 

187- Where the destruction of any hut or shed is, in the opinion of the 
cantonment authority, necessary to prevent the spread of any infectious or con¬ 
tagious disorder, the cantonment authority may, by notice in writing, require 
the owner, within a time to be specified in the notice, to destroy the hut or 
shed and the materials thereof : 
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Provided that the cantonment authority shall pay to the owner such sum 
as may, in the circumstances, appear to it to be equitable for any loss incurred 
by reason of the destruction of such hut, shed or materials. 

188- The cantonment authority shall provide free of charge temporary 
shelter or house accommodation for the members of any family in which an 
infectious or contagious disorder has appeared, who have lieen compelled to 
leave their dwellings, by reason of any proceedings taken under section 186 or 
section 187 and desire such shelter or accommodation as aforesaid to be 
provided for them. 

189. Whoever lets a building in which any person has, within the six 
weeks immediately preceding, been suffering from an infectious or contagious 
disorder, shall, before letting the building or part, disinfect the same, in such 
manner as the cantonment authority may, by public or special notice direct, 
together with all articles therein liable to retain infection. 

Explanation .--For the purposes of this section, the keeper of a sanli shall 
be deemed to let part of a building to any person who is admitted as a guest 
into the sarsii. 

190 No person shall, without previous disinfection of the same, give, 
lend, sell, transmit or otherwise dispose of to another person any article or 
thing which ho has reason to know has been exposed to contamination by any 
infectious or contagious disorder. 

191. The cantonment authority shall, by public notice, prescribe the 
maimer in which infectious excreta and other matter is to be dealt with or 
disposed of. 

192- Whoever, while suffering from an infectious or contagious dis¬ 
order,— 

(a) makes or offers for sale any article of food or drink for human con¬ 
sumption, or any medicine or drug ; or 

(b) takes any part in the business of washing or carrying soiled clothes ; 
shall be punishable with imprisonment for a term which may extend to 



eight days, or with fine which may extend to fifty rupees. 

Power to 193. The cantonment authority may, by notice in writing, prohibit any 

making ‘cany- P er80 "> whi, ° suffering from, or likely to apead any infectious or contagious 
dothe/bedcflng disorder, from making, carrying or offering for sale, or from taking any part 
or other articles in the business of making, carrying or ottering for sale, any article of clothing 
poraon! 0ted or bedding, or anything for use in the making of clothing or bedding, or any 
other article for personal wear or use which may be specified in the notice. 

Power to 194. When any cantonment is visited or threatened by an outbreak of 

prohibit °Lle of an y infectious or contagious disorder, the cantonment authority may, on the 
Tfold e or a driuk! ftdvice of fche District Magistrate and the Sanitary Officer, by public notice, 
lnfecticmsor ° £ resfcrict ’ in sucl1 manner > or prohibit for such period, as may be specified in the 
contagion* notice, the sale or preparation of any article of food or drink for human con¬ 
sumption specified in the notice, or the sale of the flesh of any description of 


animal specified in the notice. 


195. Where any person has died from any infectious or contagious disorder, 
the Cantonment Magistrate may, by notice in writing, — 

(a) require any person having charge of the corpse — 

(i) to bury, burn or otherwise dispose of the same according to the 
custom of the class to which the deceased belonged, forthwith 
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or within any period, not being less than twenty-four hours after 
death, to be specified in the notice, or 

(ii) to convey the same to a mortuary, thereafter to be disposed of in 
accordance with law ; or 

(6) prohibit the removal of the corpse from the place where death occurred, 
except for the purpose of being buried, burnt or otherwise disposed 
of as aforesaid, or of being conveyed to a mortuary. 

Hospitals and Dispensaries. * 

198- (i) So far as the funds at its disposal permit, the cantonment 

authority may— 

(а) provide and maintain, either within or without the cantonment, as 
many hospitals or dispensaries as may bo necessary ; or 

(б) make, upon such terms as it thinks fit to impose, a grant-in-aid to 
any hospital or dispensary, whether within or without the canton¬ 
ment, not maintained by it. 

(£) Every hospital or dispensary maintained or aided under sub-section 
(/) shall have attached to it a ward or wards for the treatment of persons 
suffering from infectious or contagious disorders. 

Explanation.— In this section, the expression “ infectious or contagious 
disorder” includes venereal disease. 

197- A Medical Officer, to be appointed in such manner as the Local Gov¬ 
ernment may direct, shall be in charge of every hospital or dispensary main¬ 
tained or aided under section 196. 

198. Subject to the control over the cantonment fund which is vested in 
the Local Government by section 23 of the Cantonments Act, 1889, there shall 
be appointed, for every hospital or dispensary maintained or aided under 
section 196, such subordinate establishment as may be necessary. 

199. So far as the funds at its disposal permit, the cantonment authority 
shall cause every hospital or dispensary maintained or aided under section 196, 
to be provided with— 

(a) all requisite drugs, instruments, apparatus, furniture and appli¬ 
ances ; 

(b) sufficient cots, bedding and clothing for in-pationts ; and 

(c) such further requisites as may be necessary. 

200. Every hospital or dispensary maintained or aided under section 196 
shall bo maintained in accordance with the rules made, generally or specially, 
by the Governor General in Council or the Local Government for the conduct 
of hospitals and dispensaries, or in accordance with the said rules modified in 
such manner as the Governor General in Council or the Local Government 
may think fit. 

201- At every hospital or dispensary maintained or aided under section 
196 the sick poor of the cantonment, persons in the cantonment suffering from 
infectious or contagious disorders, and, with tho sanction of the cantonment 
authority, any other sick persons, may receive medical treatment free of cost, 
and, if treated as in-patients, shall be either dieted gratuitously or, should 
the Medical Officer in charge so direct, granted subsistence allowance on a 
scale to be determined by the cantonment authority : 

» Ss. 196 to 204 and s. 209 were extended to tho otherwise exempted cantonment of 
frichinopoly by Notification No. 145, dated the 14th February, 1902. 

65 
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Provided that the subsistence allowance granted as aforesaid shall not bo 
less than the lowest allowance for the time being fixed for the subsistence of 
judgment-debtors by the Local Government under section 338 of the Code of 
Civil Procedure. 

Explanation. —In this section, the expression “ infectious or contagious 
disorder’ 5 includes venereal disease. 

202. Any sick person who is ineligible under section 201 to reoeivo 
medical treatment free of cost in ''any hospital or dispensary maintained or 
aided under section 196, may, upon such terms as the cantonment authority 
thinks fit to impose, be admitted to treatment in such hospital or dispensary. 

203. * If the Medical Officer in charge of a hospital or dispensary main¬ 
tained or aided under section 196 has primei facie grounds for believing that 
any person living in the cantonment is suffering from an infectious or contagi¬ 
ous disorder, he may, by notice in writing in the form set forth in Schedule 
II or in any similar form, call upon such person to attend at the hospital or 
dispensary at a time to be speoified in the notice, and not to quit it without 
the permission of the Medical Officer in charge, unless and until such Medical 
Officer is satisfied, by examination (if necessary), that such person is not in 
fact suffering, or is no longer suffering, from such disorder : 

Provided that, if, having rogard to the nature of the disorder, or the con¬ 
dition of the person suffering therefrom, or the general environment and cir¬ 
cumstances of such person, the Medical Officer considers the attendance of 
suoh person at the hospital or dispensary inexpedient, he may dispense with 
such attendance and take such measures or give such directions as lie may 
think fit and proper. 

Explanation. — In this section, the expression “infectious or contagious 
disorder 55 includes venereal disease. 

204. * (i) If the Medical Officer in charge of a hospital or dispensary 
maintained or aided under section 196 reports in writing to the Commanding 
Officer of the cantonment that any person, having received a notice as provid¬ 
ed by section 203, has refused or omitted to attend at the hospital or dispen¬ 
sary, or that such person, having attended at the hospital or dispensary,has 
quitted it without the permission of such Medical Officer, the Commanding 
Officer of the cantonment may, if he thinks fit, by order in writing, direct such 
person to remove from the cantonment within twenty-four hours, and prohibit 
him from remaining longer in, or re-entering it, without his permission in 
writing. 

(#) Whoever, having been prohibited under sub-section (7) from remaining 
in or re-entering the cantonment, fails to remove from or re-enters it without 
the permission in writing of the Commanding Officer of the cantonment,*!* shall 
be punishable with imprisonment for a term which may extend to eight days, 
or with fine which may extend to fifty rupees, and, in the case of a continuing 
failure, with an additional fine not exceeding five rupees for every day after 
the first in regard to which he is convicted of having persisted in the failure. 

205. No spirituous or fermented liquor or intoxicating drug or prepara¬ 
tion shall be introduced into a hospital or dispensary maintained or aided 
under section 196 without the permission of the Medical Officer in charge.f 

* In connection with as. 203 and 204, see the circular quoted in the foot-note to as. 175 and 
177 above. 

f As to these words, seo p. 482n above. 
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208- (D No land in the cantonment shall ho selected for use as a cholera 
hospital or cholera camp without giving the Cantonment Magistrate and the 
Sanitary Officer an opportunity of stating their opinions upon the proposed 
selection. 

(2) Where any land in the cantonment is used as aforesaid, it shall he 
ploughed up as soon as practicable after it has ceased to bo so used. 

Pilgrims. 

207* (I) The cantonment authority may provide or prescribe suitable 

routes for the use of persons passing through the cantonment— 

(a) on their way to or from fairs or places of pilgrimage or other places 
of public resort ; or 

(h) during times when an infectious or contagious disorder is prevalent ; 

and may, by public notice, require such persons as aforesaid to use such 
routes and no others. 

All routes provided or prescribed under sub-section (1) shall bo clearly 
and sufficiently indicated by tho cantonment authority. 


Chapter XII. 

Mendicancy. 

208- No mendicant shall, in any street or public place in the canton¬ 
ment, loiter or beg for aims. 

Loitering and Importuning . 

* 209. Whoever, in any street or public place in the cantonment, loiters 
for tho purpose of prostitution or importunes any person to the commission of 
sexual immorality, shall be punishable with imprisonment for a term which 
may extend to eight days, or with fine which may extend to fifty rupees : 

Provided that no person shall be charged with a breach of the provisions of 
this section except on the complaint of the person importuned, or of an officer 
as defined in tho Cantonments Act, 1889, in whose presence the breach was 
committed, or of a member of the British military police-force employed in 
the cantonment and especially authorized in this behalf by the Commanding 
Officer of the cantonment, in whose presence tho breach was committed. 

Removal of Disorderly Persons. 

210- (I) The Cantonment Magistrate may, on receiving information 

that any person, whether resident in or frequenting the cantonment, 

(а) is a disorderly person keeping or frequenting a common gaming¬ 

house, a disorderly drinking-shop or a disorderly house of any 
other description, or 

( б ) has been convicted more than once, either within the cantonment 

or elsewhere, of an offence punishable under Chapter XVII of the 
Indian Penal Code,f or 

(c) has been convicted, either within the cantonment or elsewhere, of any 
offence punishable under section 156 of the Army Act,f or 


* S 209 was extended to the otherwise exempted cantonment of Trichinopoly by iMotifica- 
tion. No. 145, dated the 14th February, 1902. As to this section generally, see the circular 
quoted in the foot*noto o ss. 175 and 177 above, 
t As to these provisions see p- 510n below. 
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(d) has been ordered, under Chapter VIII of the Codo of 

cedure, 1898, either within the cantonment or elsewhere, to execute 
a bond for his good behaviour, 

may make an order in writing, setting forth the substance of the information 
received, and issue a summons requiring the person to show cause why he should 
not be required to remove from the cantonment and be prohibited from re-enter¬ 
ing it. 


<SL 

1 Pro- 


( 2 ) Every summons issued under sub-section (./) shall be accompanied by a 
copy of suoh order as aforesaid, and the copy shall bo delivered by the officer 
serving the summons to the person served with the same. 

{$) The Cantonment Magistrate shall, when the person so summoned appears 
before him, proceed to inquire into the truth of the information received, and 
take such further evidence as he thinks fit, and, if, upon such inquiry, it appears 
to him to bo necessary for the maintenance of good order that the person should 
bo required to remove from the cantonment and be prohibited from re-entering 
it, the Cantonment Magistrate shall report the matter to the Commanding 
Officer of the cantonment and, if the Commanding Officer of the cantonment 
so directs, shall issue a notice in writing requiring the person to remove from 
the cantonment within a time to be specified }n tho notice and prohibiting him 
from re-entering it without the permission in writing of the Commading 
Officer of the cantonment. 

General power 211- (1) The Commanding Officer of the cantonment, if he thinks it ex- 

exclusion * 1 from pedient to exclude any person from the cantonment, whether with or without as- 
cantomnent. signing any reason therefor, shall send to the Cantonment Magistrate an order in 
writing to that effect, and the Cantonment Magistrate shall cause a copy of the 
order to be served on the person, together with a notice in writing requiring 
him to remove from the cantonment within a time to be specified in the notice, 
and prohibiting him from re-entering it without the permission in writing of 
the Commanding Officer of the cantonment : 

Provided that no such order as aforesaid shall be made- 

fa) where the only reason for making it is that the person— 

(i) is disorderly, or 

(ii) has been convicted of an offence punishable under Chapter 

XVII of the Indian Penal Code or section 156 of the Army 
Act,* or 

(iii) has been ordered under Chapter VIII of the Code of Criminal 

Procedure, 1898, to execute a bond for his good behaviour ; 
or 

(5) unless the Commanding Officer of the cantonment thinks that the 
presence of the person in the cantonment is dangerous to good 
order or military discipline. 

t (2) Save where the Commanding Officer of the cantonment considers v 
immediate action to be necessary, he shall, before making an 


* Chapter XVII of the Indian Penal Code (Act XLV of 1860) relates to theft and other 
offences against property; and s. 156 of tho Army Act (44 & 45 Viet., c. 58) penalizes the 
•purchase from soldiers of regimental necessaries. 

f Sub-sections (2) and (3) wero substituted by Notification No. 248, dated the 2lst March, 
1902, for the sub-scctions which was substituted for the original sub-sedtion (2) by Notifica¬ 
tion. No. 849, dated tho SOtli Septembor, 1901. 
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order under sub-section (l), obtain the previous sanction of the 
General Officer of the Command. / 

Where an order is made under sub-section (1) without the previous 
sanction referred to in sub-section (2), the Commanding Officer of 
the cantonment shall forthwith send to the General Officer of the 
Command a copy of the order together with a statement of the 


reason therefor. 

212. Whoever, knowing that any person has, under section 210 or section 
211 , been required to remove from the cantonment and has not obtained the 
requisite permission* to re-enter it, harbours or conceals such person in the 
cantonment, shall be punishable with imprisonment for a term which may 
extend to eight days, or with fine which may extend to fifty rupees. 


Chapter XIII. 

Prevention of Cruelty to Animals. 

213 Whoever ill-uses, tortures or cruelly beats any animal in the canton¬ 
ment, shall be punishable with imprisonment for a term which may extend to 
eight days, or with fine which may extend to fifty rupees. 

214. (1) Unless the General Officer of the Command concurs with the can¬ 
tonment authority in thinking that there is some special reason to the con¬ 
trary, the cantonment authority shall apply to the Local Government to ex¬ 
tend the Prevention of Cruelty to Animals Act, 1890, to the cantonment. 

(2) In making an application under sub-section (1) the cantonment author¬ 
ity shall, unless there is some special reason to the contrary, suggest that the 
place appointed to be an infirmary under section 6, sub-section (2), of the 
said Act shall be the pound (if any) established for the cantonment under the 
Cattle-trespass Act, 1871. 

(5) Where the Prevention of Cruelty to Animals Act, 1890, has been extend¬ 
ed to any cantonment, the provisions of section 213 of this Code shall cease to 
have effect therein. 

Grazing. 

215. Every owner, or the person in charge, of an animal grazing on any 
land belonging to the Government in the cantonment shall be bound to keep it 
under prfiper care and control. 

216. (7) Where any animal is found grazing on land belonging to the 
Government in the cantonment without being under proper care or control, it 
may be seized by any servant of the cantonment authority and sent within 

twenty-four hours to the nearest pound established under section 4 of the 

Cattle-trespass Act, 1871. 

(2) Every animal so sent to the pound shall be dealt with as if it had been 
impounded under the provisions of the said Act, and the provisions of the said 
Act shall apply thereto. 

[3) Every member of the police-force employed in the cantonment shall, 

when required, aid in preventing resistance to any such seizure as aforesaid 
and rescues from persons making such seizures. _ 

* As to these words, see p. 482n above* 
f As to these sub-section, see p, M6n above. 
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217. {1) Whoever takes delivery of any animal impounded from the 

poundke^per (if any) appointed under section 6 of the Cattle-trespass Act, 1871, 
shall inform the pound-keeper of the name of the owner of the animal and the 
name of the person who had charge of the same at the time of its seizure. 

(^) Whoever refuses to give the pound-keeper the information required 
by this rule, or wilfully givos him false information, shall be punishable with 
fine which may extend to fifty rupees. 
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Prevention of Fire. 
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218. (i) No person shall, in any place in the cantonment within one hun¬ 
dred yards of a public building or building having a thatched roof, or in any 
other place in which the collection or placing of highly inflammable materials 
may be prohibited by public notice issued by the cantonment authority,-— 

{a) stack or collect dry grass, straw or any other highly inflammable 
material or 

(b) build a matted structure or a cooking-place. 

(#) The cantonment authority may, by notice in writing, require any 
person who has stacked or oolleotod any grass, straw or other highly inflam¬ 
mable material, or has built a matted structure or a cooking-place, in contra¬ 
vention of the provisions of sub-section (7), to remove such stack, collection or 
structure as aforesaid within a time to be specified in the notice. 

219. No person shall without the general or special permission of the can¬ 
tonment authority, 4 let-off rockets or fire-works of any description^ send up a 
fire-balloon or light a bonfire. 

220. No person shall set a naked light on or near any building in any 
street or public place in the cantonment in such manner as to cause dang or of 
fire : 


Provided that this prohibition shaH’not extend to t he use of lights, with 
the permission in writing of the oantonment authority, 4 for •purposes of illu¬ 
mination on the occasion of a festival or public or private entertainment. 


Chapter XV. 
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221. (7) The Cantonment Magistrate shall maintain registers, in such 
forms as may be prescribed by the Local Government, of all births and deaths 
occurring in the cantonment. 

(2) No charge shall be made for the registration of any birth or death 
under this Chapter. 

22?. The head for the time being of every house or family in which any 
birth occurs, shall, within eight days after the event, report the same to the 
Cantonment Magistrate, together with the following particulars, namely :— 

(a) the date of the birth, and the sex and name (if any), of the child : 


* As to these words, see p. 482 n above. 
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•ne, place of residence and occupation, and the caste or religion, 
ny), of the father, if the person making the report is willing 
nish these particulars ; and 

1 and place of residence of the person making- the report. 

^d for the time being of every house or family in which any 
, within twenty-four hours after the event, report the same 
” ' ent Magistrate, together with the following particulars, 


\y • 

(a) the date of the death, the sex, name, age and occupation, and the 
caste or religion (if any), of the deceased, the cause of death, and 
the place of residence of the deceased at the time of death ; 

{b) the name of the father, or, if the deceased was a married woman, the 
name of her husband, if the person making the report is willing 
to furnish these particulars ; and 

(c) the name and place of residence of the person making the report. 

224- It shall be the duty of every Medical Officer of the Government to 
report to the Cantonment Magistrate, as soon as practicable after the event, 
every birth and death occurring in the cantonment of which he may become 
cognizant in the exercise of his profession. 

225. W hoever fails to comply with the provisions of section 222 or 
section 223, shall be punishable with fine which may extend to five rupees. 
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Chapter XIV. 


Appointment of A gents by absentee Owners. 

220. (J) Whoever, being the owner of any building or land in the canton- Dutyofabsenteo 

ment, is absent therefrom, shall appoint some person residing in or near the 
cantonment to act as his agent for all the purposes of the Cantonment Act, " > ' C " 

1889, and of this Code, and shall notify such appointment to the Cantonment 
Magistrate! 

(2) Whoever .fails to appoint an agent as required by sub-section ( 1), shall 
be punishable with fine which may extend to twenty-rupees, and, in the case 

of a continuing failure, with an additional fine not exceeding five rupees for 

every day after the first in regard to which he is convicted of having persisted 
in the failure. 

227- (1) Where any person, by reason of his receiving the rent of immove- liolicf to . 
a lie property as agent or trusteo, or of his being as agent or trustee the person , *“ d truat « 0 ’ i - 
who would receive the rent if the property were let to a tenant, would, under any P^ Xo, ^ M > 
of the provisions of this Code, be bound to discharge any obligation imposed on 
the owner of the property for the discharge of which money is required, he shall 
not be bound to discharge the obligation unless ho has, or but for his own im¬ 
proper act or default might have had, in his hands funds sufficient for the pur- 
pose belonging to the owner. 

(*) Tlie burden of proof of the facts entitling an agent or trustee to relief 
under sub-section (1) shall lie on him. 

{3) Where any agent or trustee has claimed and established his right to 
relief under this section, the cantonroont authority may, by notice in writing, 
require him to apply to the discharge of such obligation as aforesaid the first 
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moneys which shall come to his hands on behalf, or for the use 
and, pn failure to comply with the notice, he shall be deemed! 
liable to discharge the obligation. 

}) , , aired 

with ' • 

Chapter XVII. 

Inspection , Entry and Search. 

228. The General Officer of the Command, the Officer Commanding t 
District or the District Magistrate may enter into or on, and inspect, ar 
building or land, if it appears to him to be necessary to do so in order to tl 
exercise of any power conferred upon him by this Code. 

229. The cantonment authority, by itself or by any person generally o 
specially authorized by it in this behalf, may— 

(a) enter into, or on, any building or land for the purpose of— 

(i) removing any building or materials, or altering any building, in 
pursuance of a notice issued by the cantonment authority in 
accoi dance with the conditions of a lease executed under section 
259 ; or 

(ii) resuming any land in pursuance of a notice issued by the Local 



Government in accordance with the conditions of a lease executed 
as aforesaid ; or 

(iii) performing any act authorized by any of the provisions of sections 
93, 94, and 285, sub-section (1 ); or 

(iv) making any inspection authorized by the provisions of section 81, 
sub-section (1) ; or 

(6) enter into and inspect any place which is, or may recently have been, 
used as a burial or burning ground, if it appears to the cantonment 
authority to be desirable to do so in order to the carrying out of any 
of the provisions of this Code ; or 

(c) enter into, or on, and inspect, any building or land in, on, or with 
respect to, which the cantonment authority has reason to believe— 

(i) that a breach of any of the provisions of this Code has been com¬ 
mitted ; or 

(ii) that any notice issued under this Code has not been duly complied 
with ; or 

(iii) that any conditions imposed under this Code have not been duly 
observed ; or 

(iv) that any notice should be issued under this Code ; or 

(v) that any conditions should be imposed under the provisions of sec¬ 

tion 109, sub-section ($), section 143, sub-section (#), or section 
168. 

Entry, inspoc- 230- The Sanitary Officer, by himself or by any Medical Officer of the Gov- 
tion and search „ . , , . , , . . . 

by, or by the eminent specially deputed by him by an order m writing in this behalf, may—- 

|aSteryO°fficor! (a) enter into or on any building or land for the purpose of inspecting 

any receptacles or places provided under section 74 for the temporary 

deposit of offensive matter and rubbish ; or 

(6) enter into, and inspect, any dairy, or any place at which a washerman 

washes or keeps clothes op other articles in the course of his busi- 
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ness, if it appears to the Sanitary Officer to be necessary to do so in 
order to the prevention of the spread of any infections or contagious 
disorder ; or 

(c) enter into or on, and inspect, any building or land in or on which the 

Sanitary Officer has reason to believe that there is, or has recently 
been, any person suffering, or the corpse of any person who has 
died, from any infectious or contagious disorder, and search for 
infected persons, corpses or articles therein ; or 

(d) enter into or on any building or land in or on which the Sanitary Offi¬ 
cer has reason to believe that there is any public conveyance which 
has been used for the carriage of a person suffering, or the corpse of 
a person who has died, from any infectious or contagious disorder, 
and which has not been disinfected ; or 

(e) enter into or on, and inspect, any building or land in, on, or with re¬ 
spect to, which the Sanitary Officer has reason to believe— 

(i) that any such nuisance as is described in section 6(i, clause (cl), 
clause (e), clause ( 0 ) or clause (p), has been committed, or 

(ii) that a breach of any of the provisions of sections 105, 121, 127, 
145 to 149, 156, 170 to 173 and 192 has been committed, or 

(iii) that any notice issued under section 186, section 191 or section 
193 has not been duly complied with, or 

(iv) that any conditions imposed under section 143, sub-section (^), 
or section 168, and affecting sanitation or hygiene, have not been 
duly observed, or 

(v) that the cantonment authority should be moved to issue a notice 
under sections 76, 79, 80, 82, 83, 84, 99, 101, 102, 154, 155, 157, 
160, 162, 164, 187 or 194, or to take any action under section 81, 
sub-section ( 1 ) ; or 

(/') enter into and inspect any private slaughter-house, or any structure 
therein, for the purpose of assisting the Cantonment Magistrate in 
determining whether a license should be issued under section 124 ; or 

(g) enter on and inspect any land which it is proposed to use as a burial 
or burning ground, for the purpose of ascertaining whether any such 
permission as is referred to in section 143, sub-section (i), should be 
given ; or 

(h) enter into or on, and inspect, any building or land for the purpose 
of advising the cantonment authority as to the conditi liii " r * mh 
should be imposed under section 168 in any license whir 1 lt( 18 ^ 10 ’ 
posed to grant under section 167 ; or 


(i) enter into or on, and inspect, any building or land ir 


or on which 


the Sanitary Officer has reason to believe that there 18 an ^ an ^ ma ^ 
or flesh which has been brought into the cantonme ' 1 * 11 contraven * 
tion of section 132, and search for such animal or fi ^ 1 5 or 
(j) enter into or on, and inspect, any building or land, f x P ur P 0Se <d 

(i) ascertaining whether the General Officer of the ' ommand should be 

moved to take any action under section 178, ^ b * sect * on 01 

(ii) advising the cantonment authority whether fW* and ’ ^ so> wba ^» 
directions should be issued under section 8ub ’ soo ^ on 
clause (&), clause (c) or clause (cl); or 
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{k) enter into or on, and inspect, any building or land with respect 
to which the Sanitary Officer has reason to believe that the 
cantonment authority should be moved to issue a notice under 
section 77, seotion 83, section 84 or section 95. 

231 • The Cantonment Magistrate, by himself or by any person generally 
or specially authorized by him in this behalf, may— 

(a) enter into or on, and inspect, any building or land for the purpose of— 

(i) inquiring into occupation, ownership, agency, rights or any other 

matter required to be entered in any of the registers maintained 
under sections 266, 267 and 268, or 

(ii) performing the duties imposed on the Cantonment Magistrate by 
section 17, sub-section (#), section 68, section 71, or section 76, 
clause (c), sub-clause (i), or 

(iii) determining whether a license should be issued under section 114 
or section 124, or 

(iv) ascertaining whether a notice should be issued under section 182 
or section 186, or 

(v) cleansing or disinfecting a building or any articles therein, or 
renewing flooring in pursuance of the proviso to section 186 ; or 

(b) enter into or on, and inspect, any building or land in or on which the 
Cantonment Magistrate has reason to believe that there is the 
corpse of any person who has died from an infections or contagious 
disorder, and search for such corpse ; or 

(c) enter into and inspect any building which is being used, or is intended 

to be used, as a theatre or place of public entertainment or resort, 
or any structure therein, for the purpose of enquiring into and test¬ 
ing the safety of such building or structure or 

( d ) enter into or on, and inspect, any building or land in or on which the 
Cantonment Magistrate has reason to believe that there is any animal 
or flesh which has been brought into the cantonment in contraven¬ 
tion of section 132, and search for such animal or flesh ; or 

(e) enter any building in order to enforce its surrender in pursuance of 

the conditions of a lease executed under seotion 259. 

232. The Cantonment Magistrate or the Sanitary Officer may enter into 
any market, or any structure therein, and inspect the same or any article 
therein in the performance of thedaty imposed upon him by section 112. 

233. Where the cantonment authority has, under section 78, sub-section 
(7), provii^ | or t | ie p 0r f O rmance by its agents of the duties usually per¬ 
formed by ^ ee p e r 8 in respect of any building or land, or of any privy, drain, 
cesspool or >t her receptale for offensive matter pertaining to any building or 
land the per^ ng em pi 0 y e( j by it t 0 perform such duties may enter into or on 
the building j an( j f or ^ 10 p lu .p 0se Q f performing their duties. 

234. (^)pjvery entry made under any of the foregoing sections 228 to 232 
shall be made 9 tween sunrise and sunset : 

Provided th^ ^ j n an y auc h case the authority empowered by any of the 
said sections to n a j se Qr au thorize au entry thinks it necessary, in the interests 
of the public be^ Qr that entry should be made at any other time, 

it may, for reas« Qg t0 ^ reoor( j e j in writing, make such entry, or author¬ 
ize it to be made, ^ an y reasona ble time between sunset and sunrise. 
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2) Any entry made under section *233 may be made at any reasonable time. 

235. When any building used as a human dwelling is entered under this 
Chapter, due regard shall he paid to the social and religious sentiments of 
the occupiers ; and no apartment in the actual occupancy of a woman shall 
be entered under this Chapter until she has been informed that she is at 
liberty to withdraw and every reasonable facility has been afforded to her for 
withdrawing. 

236. Every entry and inspection made under section 229, clause (6), shall 
be made under such arrangements as shall ensure duo regard for the reli¬ 
gious feelings of the community concerned. 

Arrest without Warrant. 

237. Any member of the police-force employed in the cantonment may, 
without a warrant, arrest any person committing in his view a breach of any 
of the provisions of this Code specified in the first column of Schedule III: 

Provided, first, that in the case of the breach of any such provision as is 
specified in Part B of the said schedule, no person shall be so arrested whose 
name and address are known to either the complainant or the arresting 
officer : 

Provided, secondly, that no person shall be so arrested who consents to 
give his name and address, unless there is reasonable ground for doubting the 
accuracy of the name or address so given, the burden of proof of which shall 
lie on the arresting officer : 

Provided, thirdly, that no person so arrested shall be detained after his 
name and address have been ascertained : 

Provided, fourthly, that no person so arrested shall, except under the order 
of a Magistrate, be detained longer than may be necessary for bringing him 
before a Magistrate : and 

Provided, fifthly, that no person shall be so arrested for a breach of the 
provisions of section 209, except 

(a) at the request of the person importuned or of an officer, as defined 
in the Cantonments Act, 1889, in whose presence the breach was 
committed; or 

(b) by, or at the request of a member of the British military police- 
force employed in the cantonment and specially authorized* in this 
behalf by the Commanding Officer of the cantonment in whose 
presence the breach was committed. 
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Chapter XVIII. 

Service of Summome8 t Notices etc. 

238. (1) Unless it is in this Code in any case otherwise expressly provid¬ 
ed, any summons, notice, requisition or other document issued thereunder may 
be served by being delivered to the person to whom it is addressed, or by 
being left at his usual place of abode or business with some adult male mem¬ 
ber or servant of his family, or, if it cannot be so served, may be affixed on 
some conspicuous part of his usual place of abode or business. 

* In connection with this rule, see the circular quoted in the footnote to ss. 175 and 177 
above. 
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(2) Where the usual place of abode or business of the person to whom the 
summons, notice, requisition or document is addressed, is not in the canton¬ 
ment, it may be served by posting it in a registered cover addressed to his 
usual place of abode or business. 

(3) Where the usual place of abode or business of the owner of any pro¬ 
perty is not known, any such summons, notice, requisition or document ad¬ 
dressed to him as such owner may be served on the occupier. 

(4) Where the usual place of abode or business of the occupier of any pro¬ 
perty is not known, any such summons, notioe, requisition or document 
addressed to him as such occupier may be served by affixing it on some con¬ 
spicuous part of the property. 

239. The service of a summons, notice, requisition or other document as 
aforesaid on any agent appointed by an absentee owner shall be deemed to l»e 
service on the owner. 

Chaptrr XIX. 

Appeal and Revision. 

240. (f) Any person aggrieved by any of the executive orders described 
in the second column of Schedule IV may appeal to the authority specified 
in that behalf in the third column of the said schedule. 

{2) No such appeal shall be admitted unless made within the period speci¬ 
fied in that behalf in the fourth column of the said schedule. 

(3) The period specified as aforesaid as the time allowed for making an 
appeal shall be computed in accordance with the provisions of the the Indian 
Limitation Act 1877, with respect to the computation of the period of Limit¬ 
ation thereunder.* 

241- (7) Every appeal under this Code shall be made by petition in 

writing accompanied by a copy of the order appealed against. 

(2) Any such petition as aforesaid may be presented to the authority 
which made the order appealed against; and that authority shall be bound to 
forward it to the appellate authority, and may attach thereto any report which 
it may d 08 * 1 ’® to niake by way of explanation. 

(3) Where any such petition as aforesaid is presented direct to the appel¬ 
late authority and an immediate order thereon is not necessary, the appellate 
authority may refer the petition for report to the authority which made the 
order appealed against. 

f 242- On the admission of an appeal from any order, other than an 
order contained in a notice issued under— 

(a) section 76, clause (g). 

(b) section 83, 

(c) section 93, 

(d) section 204, sub-section (1). 

( e ) section 210, sub-section ( 3 ), or 

(/) section 211, 

* See the note to s. 35 of the Cantonments (House-Accommodation) Aot, 1902 (II of 1902), 

This section was substituted for the original section by Notification No. 268, dated the 
9th March, 1900. 
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proceedings to enforce the order and all prosecutions for any breach thereof 
shall be held in abeyance pending the decision of the appeal, and, if the order is 
set aside on appeal, disobedience thereto shall not be deemed to be an offence. 

243. (1) Where an appeal from an order made by the Cantonment Magis¬ 

trate dismissing, under section 21, a servant of the cantonment authority whose 
salary is not less than one hundred rupees a month, has been disposed of by 
the General Officer of the Command, the servant so dismissed, if he is dissatis¬ 
fied with the decision of the General Officer of the Command, may, within thirty 
days from the date thereof, apply to the Governor General in Council for a 
review of that decision. 

(,?) Where an appeal from an order made by the cantonment authority has 
been disposed of by the District Magistrate, the cantonment authority, if it is 
dissatisfied with the decision of the District Magistrate, may, within thirty 
days from the date thereof, apply, through the Ge^il Officer of the Com- 
mand, to the Local Government, or to such authority as the Local Govern¬ 
ment may appoint in this behalf, for a review of that decision. 

(3) The provisions of this Chapter‘with respect to appeals shall apply , so 
far as may be, to applications for review made under this section. 

244. Save as otherwise provided in section 243, the order of the appellate 
authority confirming, setting aside or modifying an order appealed against 
shall be final: 

Provided that no order shall be confirmed, set aside or modified on appeal 
unless and until the appellant has had a reasonable opportunity of being heard. 


<SL 


Chapter XX. 
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Revision. 
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245. On a requisition being made to him under Condition XVIII or Condi- Obligation to 

tion XIX set forth in a lease executed under section 259 in Form B in .Schedule co .'!™ no com ‘ 
V within the period mentioned in such Condition, the Commanding Officer tio “ <>f rent or 
of the cantonment shall forthwith proceed to convene a committee of arbitra- ^ 
tion— 


(a) to determine the amount of monthly rent to be paid ; or 

(b) to determine whether any, and, if so, what, repairs are necessary, 

and the extent to which they are necessary. 

246. (I) On an application being made to him under Condition XX or 
Condition XXI set forth in a lease executed under section 259 in F rm B in 
Schedule V the Commanding Officer of the cantonment may, after sUcli inquiry 
as he may think fit to make, proceed to convene a committee of arbitration— 

(а) to determine whether the house has become unfit for occupation ; or 

(б) to determine the amount of monthly rent to be paid ; or 

(c) to determine whether any, and, if so, what, repairs are necessary, 

and the extent to which they are necessary ; or 

(d) otherwise to determine the question in dispute, 

(2) In the exercise of the discretion vested in him by this section, the Com¬ 
manding Officer of the cantonment may refuse to convene a committee of arbi¬ 
tration on the ground that the application therefor is groundless or frivolous, 
or for any other sufficient reason. 


Discretion to 
convene com¬ 
mittee on ques¬ 
tion of condition 
of house or rent 
or repairs. 
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com¬ 
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sation payable. 
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Members of 
committee to be 
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247. Where the cantonment authority and the person or persons concerrT- 
ed are unable to agree as to the amount of any compensation payable under 
the first proviso to section 81, sub-section (J), or under proviso (c) to section 
101, sub-section (1) the Commanding Officer of the cantonment shall pi’oceed 
to convene a committee of arbitration to determine the amount payable. 

248. (i) Where a committee of arbitration is to be convened, the Command¬ 
ing Officer of the cantonment shall cause an order to be published in Station 
Orders, stating the matter to be determined by the committee of arbitration. 

{£) The Cantonment Magistrate shall send a copy of the order published 
under sub-seetion (1) to tho District Magistrate and to the parties concerned, 
and shall by notice in writing, require the parties to nominate members of 
the committee of arbitration as hereinafter provided. 

249. Every committee of arbitration convened under section 245 or 246 
shall consist of— 

(а) the District Magistrate or, if it is inconvenient for him to act, some 

Magistrate, being a Justice of the Peace, appointed by him to act 
in his stead; 

(б) a member to be nominated by the officer concerned ; and 

(c) a member to be nominated by the lessee : 

Provided that, if such officer or lessee as aforesaid fails to nominate a mem¬ 
ber within seven clear days from the date on which he is called upon to do so, 
or if any member who has been nominated, neglects or refuses to act and such 
officer or lessee, as the case may be, fails to nominate, within seven clear days 
from the date on which he is called upon to do so, another member who is 
willing to aot, the Commanding Officer of the cantonment shall forthwith 
appoint a member in the place of such nominee. 

250. Every committee of arbitration convened under section 247 shall 
consist of— 

(a) the Magistrate or, if it is inconvenient for him /act, some Magis¬ 

trate, being a Justice of the Peace, appointed by him to act in 
his stead ; 

(b) a member to be nominated by the persons concerned ; and 

(c) a member to be nominated by the cantonment authority : 

Provided that, if such person or persons concerned as aforesaid fails or fail 

to nominate a member within seven clear days from the date on which he 
or they is or arc called upon to do so, or if any member who has been nomin¬ 
ated by such person or persons, neglects or refuses to act and such person or 
persons fails or fail to nominate, within seven clear da}^s from the date on 
which he or they is or are called upon to do so, another member who is willing 
to act, the Commanding Officer of the cantonment shall forthwith appoint a 
member in the place of such nominee. 

251- No person shall be nominated or appointed a member of a committee 
of arbitration unless he is personally disinterested in the matter under 
reference and his services are immediately available for the purposes of the 
arbitration ; and the nomination of any person who is, in the opinion of the 
Commanding Officer of the cantonment, personally interested in the matter 
under reference or whose services are not immediately available as aforesaid, 
shall be deemed to constitute a failure to make a nomination within the 
meaning of the foregoing provisions. 
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yzo2- When a committee of arbitration has been duly constituted, the 
Cantonment Magistrate shall, by notice in writing, inform each of the mem¬ 
bers of the fact, and the committee of arbitration shall assemble within seven 
clear days from the service of the notice. 

253. The District Magistrate or the Magistrate appointed by him to act 
in his stead shall be the chairman of every committee of arbitration. 

254- For the purpose of determining the amount of monthly rent to be 
paid for a house, every committee of arbitration shall estimate, as nearly as 
may be, the market-value of all buildings and authorized additions ; and the 
amount of rent determined upon shall be such percentage on such market-value 
as the committee of arbitration may think reasonable with reference to the 
circumstances of the neighbourhood and the period of time and season for 
which the house is likely to he occupied during the year, and shall include the 
taxes (if any) levied upon the land, or such proportion thereof as the committee 
of arbitration may find to be customarily paid for the time being in the 
neighbourhood by tenants. 

255. (f) The decision of every committee of arbitration shall be deter¬ 

mined by the majority of the votes taken at a meeting at which all the 
members are present. 

{%) The decision of every committee of arbitration shall be final. 
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Chapter XXI. 


Applications for Building sites on Government Land in Cantonments. 

256- Every application for permission to occupy, for the purposes of a 
building-site, land belonging to the Government in a cantonment shall be 
submitted to the Cantonment Magistrate in writing, and shall contain the 
following particulars, namely :— 

(a.) the situation, area and boundaries of the land ; 

( 6 ) the materials to be used in the intended buildings ; 

(c) the period after the date of occupation within which the intended 
buildings are to completed ; and 

{d) the purposes for which the land and the intended buildings are to be 
used. 

257. Every application made under section 266 shall be accompanied by— 

(a) a plan, on a scale not smaller than one hundred and ten feet* to the 
inch, showing— 

( i ) the boundaries of the land. 

(ii) the roads or lands adjoining, and 

(Hi) all buildings intended to be erected on the land ; 

(b) a ground plan and elevation of the principal building intended to be 

erected, showing the dimensions of the same ; 

(c) a statement of the buildings intended to be erected ; 

(d) an approximate statement of the intended outlay on the buildings 

and of the rent which it is proposed to charge for the same, if let 
to a tenant and 
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* The words “ not smaller than one hundred and ten feet” wore substituted for the words 
' u.gf fifty feet ” by Notifn. No. 706, datod the 13bh July, 1900. 
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(e) a declaration that the applicant has read the appropriate form of lease 
referred to in section 259 and undertakes, in the event of his 
application being sanctioned, to execute a lease in that form. 

258. (7) Every application made under section 256 shall, if the procedure 
prescribed by that section and section 257 has been duly observed, be referred 
by the Cantonment Magistrate to the Executive Engineer— 

(а) for verification of the plan re|erred to in section 257, clause (a) ; and 

( б ) for report as to whether the land is in the vicinity of a fortified 

place, whether the land is, in the opinion of the Executive 
Engineer, likely to be required for any public purpose, and 
whether there is any departmental objection to the axjplication 
being sanctioned. 

{2) On receipt of such verification and report as aforesaid, the application 
shall be submitted to the Commanding Officer of the cantonment. 

(S) Where the land is not situate in a bazar, if the Commanding Officer 
of the cantonment considers that its occupation in the manner proposed would 
not to be objectionable, either as regards the health or comfort rf the troops 
or in any other respect, I 10 shall attach to the application a certificate to that 
effect, and shall forward the application to the General Officer of the 
command : 

Provided that, where the Commanding Officer of the cantonment is not 
the Officer Commanding the District, the application shall be forwarded to the 
Officer Commanding the District, who shall, unless he considers that the 
occupation of the land in the manner proposed would be objectionable as afore 
said, forward the application to the General Officer of the Command. 

W) Where the land is situate in a bazar and there is a cantonment com¬ 
mittee, if the Commanding Officer of the cantonment considers that the occu¬ 
pation of the land in the manner proposed would not be objectionable as 
aforesaid, he shall attach to the application a certificate to that effect, and 
shall forward the application to the cantonment committee. 

(5) The General Officer of the Command, the Commanding Officer of the 
cantonment, or the cantonment committee, as the case nmy be, may sanction or 
reject the application, according as he or it may think fit : 

Provided, first, that, if the land is in the vicinity of a fortified place or is 
applied for by a railway company, the application shall not be sanctioned 
without the express orders of the Governors General in Council, obtained 
through such channel at the Governor General in Council may direct : and 

Provided, secondly, that if the land is applied for the purpose of erect¬ 
ing a hospital, school or other public building, or if it is intended to set apart 
for occupation by civil officers the house to be erected on the land, the appli¬ 
cation shall not be sanctioned without the concurrence of the Local Government. 

* 259. (i) When an application under this Chapter is sanctioned, the appli¬ 
cant shall not occupy the land, nor erect any building thereon, until, at his ex¬ 
pense, there shall have been prepared in counterpart, and after execution shall 
have been duly registered in accordance with the law for the time in force rela¬ 
ting to the registration of documents, a lease as nearly as may be in one of the 
forms indicated in Schedule V hereto appended and subject to the conditions 

* This, section was substituted for the original section by Notification. No. 1107. dated tho 
‘21st December, 1900. 
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set forth in the annexure to such form, or in such other form as the Governor 
General in Council may by notification prescribe in this behalf. 

Explanation— Form A in Schedule V shall be applicable to leases of land 
applied for by a railway company, or for the purpose of erecting a hospital, 
school or other public building, and to leases of land situate in a bazar. 
Form B shall be applicable to all other leases of land under this Chapter. 

(2) To every lease and to its counterpart there shall be appended a site- 
plan of the land prepared at the cost of the applicant on a scale not smaller 
than one hundred and ten feet to the inch, showing — 

(a) the boundaries of the land ; 

. (6) the roads or lands adjoining ; and 

(c) all buildings authorised to be erected on the land. 

(3) The site-plan shall be verified by the Executive Engineer and shall 
be signed,— 

{a) if the land is situate in a bazar, by the Cantonment Magistrate 

(b) if the land is not situate in a bazar, by the Officer Commanding 

the District or his principal staff officer, 
and shall be endorsed with the date of its preparation, the name of the 
lessee and a note specifying the peirod within which the buildings to be 
erected on the land are to be completed. 

( 4 ) One copy of the site-plan, prepared at the cost of the applicant and 
verified by the Executive Engineer, shall be delivered by the applicant to the 
Cantonment Magistrate. 

* 260- When the requirements of section 259 have been complied with, 
the Cantonment Magistrate shall — 

( 1 ) grant to the applicant the lease, with site-plan annexed, and 

deliver to him possession of the land ; 

( 2 ) transmit for record to the head-quarters of the Command the 

counterpart, with site-plan annexed ; and 

( 3 ) record in his office a copy of the lease authenticated by his 

signature and accompanied by the copy of the site-plan re¬ 
ferred to in section 259, sub-section (4). 
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Chapter XXII. 

Registration of Immoveable Property in Cantonments. 

261. The cantonment authority shall prepare and maintain a general plan General plan, 
of the cantonment, on a scale of not less than twelvef inches to the mile, 
showing all necessary details and distinguishing in particular— 

(а) all houses (if any) which have been set apart, in accordance with the 

conditions of leases executed under section 259, for occupation by 
civil officers ; and 

( б ) all land (if any) which does not belong to the Government, and all 

houses (if any) situate thereon. 


* Sections 259 and 260 were substituted for the original sections by Notification. No, 1197, 
dated tho 21st December, 1900. 

t Yhe words “notloss than twelve” weve substituted for tho words “twenty-four ” by 
NotiBcation No. 706, dated the 13th .Tunes, 1901K 
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262* The cantonment authority shall also prepare and maintain a bazai^ 
plan, on a scale not smaller than one hundred and ten feet * to the inch, of 
every bazar in the cantonment. 

263- (1) Every site shall be shown under a distinguishing number 011 the 
plans prepared under this Chapter, and the numbers for each bazar shall form 
a separate series. 

(?) Every street shall be shown on such plans as aforesaid by its name or 
under an alphabetical letter or number. 

264. (1) Every plan prepared under this Chapter shall, on completion, be 

dated and authenticated by the signature of the Executive Engineer. 

{2) Whenever a general plan prepared under section 261 is altered, the 
alteration shall be explained on the plan in a memorandum dated and signed 
by the Executive Engineer. 


§L 


265* No plan which relates to land in a cantonment and is in the custody 
of the cantonment authority or of any public officer, other than a plan sub¬ 
mitted with an application under Chapter XXI, shall be destroyed without 
the previous sanction of the Governor General in Council. 

266- The Cantonment Magistrate shall maintain a register showing, in 
regard to all Government land held by lessees and not situate in a bazar 
(whether the sites were occupied by the lessees before or after the com¬ 
mencement of this Code), and the buildings situate thereon, the following 
particulars, so far as they can be ascertained, namely :— 

(а) the name of the cantonment, and the number and date of any 

orders declaring it to be a cantonment or defining its limits ; 

(б) a reference to any similar register kept before the commencement of 

this Code ; 

(c) the date of registry of the site ; 

(d) the number of the site, as shown on the general plan maintained 

under section 261 ; 

(e) the dimensions of the site ; 

(/) the boundaries of the site ; 

(g) in the case of a site occupied before the commencement of this Code, 

the date of the permission to occupy the site, and, in the case of 
a site occupied after the commencement of this Code, the date of 
the lease executed by the lessee under section 259 ; 

( h ) the name and description of the lessee at the date of registry ; 

(t) the name and description of the lessee’s agent (if any) at the date of 
registry ; 

(j) the nature of the lessee’s right unaer this Code, or under any other 
provision of law, including the particulars of any special right of 
occupancy ; 

{k) the estimated value of buildings on the site at the date of re¬ 
gistry ; 

( l) the date of authorities to add to buildings ; and 

( m) all changes occurring from time to time, whether by transfer, by 

alterations or additions, by decisions of committees of arbitration, 
in dimensions, in value, or in agency. 


* Tho words “ not smaller than one hundred and ten feet” were substituted for the words 
“of fifty feet” by Notification No. 700, dated tho 13th. .Tuue, 1900. 
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Explanation .—In this section, the expression ‘‘date of registry ” means 



Register of Gov- 
vernment land 


regard to all Government land held by lessees and situate in a bazar (whether hold by lessees 


in bazars. 


the sites were occupied by the lessees before or after the commencement of 


this Code), and the buildings situate thereon, the following particulars, so far 
as they can be ascertained, namely : — 

(а) the name of the bazar ; 

(б) a reference to any similar register kept before the commencement of 

this Code; 

(c) the date of registry of the site ; 

(d) the number of the site, as shewn on the bazar-plan maintained under 

section 262. 

(e) the dimensions of the site ; 

(/) the boundaries of the site ; 

iff) in the case of a site occupied before the commencement of this Code, 
thd date of the permission to occupy the site, and, in the case of 
a site occupied after the commencement of this Code, the date of 
the lease executed by the lessee under section 259 ; 

( h) the name and description of the lessee at the date of registry ; 

(*) the name and description of the lessee’s agent (if any) at the date of 
registry ; 

(/) the estimated value of buildings on the site at the date of registry ; 
and 

(£) all changes occurring from time to time, whether by transfer, by al¬ 
terations or additions, in dimensions, in value, or in agency. 

Explanation. — In this section, the expression “date of registry” means 
the date of entry in the register maintained hereunder. 

268. The Cantonment Magistrate shall maintain a register showing, in Register of 
regard to all land ;if any) which is private property, and the buildings situate P rivjlte l^nd. 
thereon, the following particulars, so far as they can be ascertained, namely :— 

(a) the name of the cantonment, and the number and date of any orders 

declaring it to be a cantonment or defining its limits ; 

(b) a reference to any similar register kept before the commencement of 

this code ; 

(c) the date of registry of the site ; 

(d) the number of the site as shown on the general plan ; 

(e) the dimensions of the site ; 

(f) the boundaries of the site ; 

(.7) the name and description of the owner at the date of registry ; 

(W the name and description of the owner’s agent (if any) at the date of 
registry : 

(i) the particulars of the owner’s right by reference to any acknowledg¬ 

ment by the Government, or any other proof ; 

O’) the estimated value of buildings on the site at the date of registry ; and 
(k) all changes occurring from time to time, whether by transfer, by 
alterations or additions, in dimensions, in value or, in agency. 

Explanation. — In this section the expressions “date of registry” means the 
date of entry in the register maintained hereunder. 


\ 



Reference in 
other registers, 
to the register 
of transfers. 

Annual inspec* 
tion of registers. 


CANTONMENT CODE, 1899 . Q 

209. ( 1 ) The Cantonment Magistrate shall maintain a register of transfers, 
in which he shall from time to time enter references to all transfers of immove¬ 
able property— 

(a) registered in his own office, where he is himself Registrar or Sub-Re¬ 

gistrar of the cantonment under the Indian Registration Act, 1877, 
or 

(b) appearing in the copies forwarded to him by the Registrar of tho 

district under section 32, sub-section (%), of the Cantonments Act, 
1889, 

as the case may be. 

(£) The register of transfers shall contain the following particulars, 
namely : — 

(а) a serial number for each transfer : 

( б ) the date of registry ; 

(c) the distinguishing number of the site, as recorded in the register 

maintained under section 266, 267 or 268, as the case may be ; 

( d) the name of the transferor ; 

(e) the name of the transferee ; 

if) the nature of the transfer, that is to say, whether by sale, mortgage 
gift, exchange or bequest ; 

(g) the date of the transfer ;and, 

{h) where the cantonment has been constituted a district or sub-district for 
the purposes of the Indian Registration Act, 1877, references to the 
Indexes Nos. I, II and III kept in the cantonment under sections 54 
and 55 of that Act 

Explanation . — In this section the expression “date of registry” means the 
date of entry in the register maintained hereunder. 

270. Reference, when possible, to the serial number in the register of 
transfers shall be sufficient record, in the registers maintained under sections 
266, 267 and 268, respectively, of changes occurring by transfer. 

271. (I) The cantonment authority shall, in the month of July in each 
year, make an inspection of the registers maintained under sections 266, 267 
and 268, respectively, and shall ascertain — 

(a) whether all the changes referred to in section 266, clause (m), or in 

section 268, clause {k) which have taken place during the last pre¬ 
ceding twelve months, have been duly noted in the appropriate 
register, and 

(b) whether any of the said registers are in such a condition as to require 

renewal. 

(2) The cantonment authority may give such directions as it thinks fit after 
making an inspection under sub-section (i); and shall send a brief report to the 
Officer Commanding the District of any action taken by it under this section. 
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Chapter XXIII 
Bye-laws. 

272- The cantonment committee (if any) of a cantonment wholly or in part 
situajacHn a hilly tract may, at a meeting of which at least six clear clays’ no¬ 
th^* shall have been given, make bye-laws for regulating or prohibiting the cut¬ 
ting or destroying of trees or shrubs, or the making of excavations or removal 
of soil or quarrying, where such regulation or prohibition appears to the can¬ 
tonment committee to be necessary for the maintenance of a water-supply, 
bhe preservation of the soil, the prevention of land-slips or of the formation of 
i> a vines or torrents, or the protection of land against erosion or the deposit 
tlhereon of sand, gravel or stones. 

273. G) In making a bye-law under section 169 or section 272, the can¬ 
tonment committee may direct that a breach of it shall be punishable with fine 
which may extend to fifty rupees, and, in the case of a continuing breach, with 
a further fine not exceeding five rupees for every day after the first in regard to 
which the offender is convicted of having persisted in the breach. 

(#) Jn lieu of or in addition to such fine as aforesaid, tho Magistrate may 
require the offender to remedy the mischief so far as it lies within his power to 
do so. 

274- (i) No bye-law made under section 169 or section 272 shall come into 
force until it has been confirmed by the Local Government and published for 
such time and in such manner as the Local Government may prescribe in this 
behalf. 

(#) The Local Government may cancel its confirmation of any such bye-law, 
and thereupon the same shall cease to have effect. 

275- (I) The cantonment committee shall, before making any bye-laws 

under section 169 or section 272, publish, in such manner as may, in its 
opinion, be sufficient for giving information to persons interested, a draft of 
the proposed bye-laws, with a notice specifying a date on or after which the 
draft will be taken into consideration, and shall, before making such bye-laws, 
consider any objection or any suggestion which may be received from any 
person with respect to the draft before the date so specified. 

{2) If, on such consideration of the draft, any modification is made, the 
Local Government shall determine whether or not the draft shall be re-pub- 
lished for further criticism under this section. 

{3) Every bye-law made by the cantonment committee shall be notified in 
English and in such other language or languages as the Local Government 
may direct; and such notification shall be conclusive proof that such bye-law 
has been duly made in accordance with the requirements of this section. 

j Delegation of Functions. 

276. (7) With the previous sanction of the Governor General in Council, 

the Local Government may, by order published in the local official Gazette, 
authorize any person mentioned in such order to discharge any of the functions 
imposed by this Code on the Cantonment Magistrate, except those imposed by 
Chapter XXI: 



Additional 
power of can- 
toumont com¬ 
mittee to make 
bye-laws in hill 
cantonment. 

[Act XX of 
1891, s. 144(a).] 


Penalty for in 
fringement of 
bye-laws. 

[Act XX of 
1891, s. 145.'] 


Confirmation 
of bye-laws. 

[Act XX of 
1801, s. 146.1 


Procedure in 
making bye¬ 
law. 

(Act XX of 
1891, s. 189.] 


Delegation of 
functions of 
Cantonment 
Magistrate. 


* As to the computation of “clear days”, see Pt. I, ch. VI, § 6. ante. 
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Provided, first, that a person so authorized shall discharge such of the said 
fu notions only as the Cantonment Magistrate may, by order in writing, assign 
to him ; and , 

Provided, secondly, that the Cantonment Magistrate may, by a like order, 
resume any functions which he may have so assigned. 

[2) In the discharge of any functions so assigned to him, such persoiras 
aforesaid shall, under the control of the Cantonment Magistrate, have tii ie 
same powers and responsibilities as the Cantonment Magistrate. \ 

277- With the previous sanction of the Governor General in Council, the 
General Officer of the Command may, by notification in Command Orders/, 
delegate any of his functions under this Code to any officer named in sucfo 
notification ; and may, in like manner, vary or rescind any notification s« 

made. \ 

r \ 

278- ( 1) The cantonment committee nmy, by order in writing, delegate 
any of its functions to a sub-committee consisting of any two or more of the 
members of the cantonment committee : 

(2) Every order passed by a sub-committee appointed under sub-section ( /) 
shall have the same effect as an order of the cantonment committee : 

Provided that the cantonment committee may, in any particular ease, re¬ 
quire that any order so passed be submitted to it for confirmation before issue. 

Notices. 


Notices to fix 
reasonable time 
for doing act 
required. 

[Act XX of 1891, 
as. 147 (7) and 
169 (proviso). ] 

Notices to 
whom to be 
given. 

[Act XX of 1869, 
s. 147 « .?, ] 


Authentication 
and validity of 
notices issued 
by cantonment 
authority. 


Publication of 
public notices. 


279. Where any notice issued under any section of this Code requires an 
act to be done for which no time is fixed by such section, the notice shall 
specify a reasonable time for doing the same j and it shall rest with the Court 
to determine whether the time so specified was a reasonable time within the 
meaning of this section.* 

280- Where it is provided by this Code that a notice may be given to the 
owner, lessee or occupier of any land or building, and the owner or lessee and 
the occupier are different persons, the notice shall be given to the one of them 
primarily liable to comply with such notice, and, in case of doubt, to both of 
them : 

Provided that, where there is no owner or lessee resident in the canton¬ 
ment, the delivery of the notice to the occupier shall be sufficient. 

281- Every notice issued by the cantonment authority under this Code 
shall be signed— 

(a) by the President or Secretary of the cantonment committee (if any); 
or 

(b) by the members of any sub-committee specially authorized by the 
cantonment committee (if any) in this behalf ; or, 

(c) if a cantonment committee has not been constituted or has ceased to 
exist or cannot be convened, by the Commanding Officer of the can¬ 
tonment. 

282- ( 1) Unless it is in this Code in any case otherwise expressly provided, 
every public notice issued thereunder shall be published by proclamation or in 
such other manner as the Local Government may direct. 


* As to what is “reasonable", see the note to*. 18 of the Indian Volunteers’ Act, 1869, 
ante, p. 825. 
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the customary motho-*- 

Penalties and Prosecutions. 

cj33- U) Whoever, in any case in which a penalty is not expressly provid- 
, plsewhere in this Code, fails to comply with any notice thereunder or 
V rwise commits a breach of any of the provisions thereof, shall be punish- 
w ith imprisonment for a term which may extend to eight days, or with 
f j which may extend to fifty rupees, and, in the case of a continuing breach, 
w ”th an additional fine not exceeding five rupees for every day after the first 
™ regard to whioh he is convicted of having persisted in the breach. 

' (2) In lieu of, or in addition to, any fine imposed under this Code, the 

Court may require the offender to remedy, so far as it lies within his power to 
do so, any mischief in respect of which the fine is imposed. 

284- No person shall be liable to punishment for a breach of any of the 
provisions of his Code, unless complaint of the breach is made within three 
months after the commission thereof before a Magistrate having jurisdiction 
to entertain the complaint. 

Miscellaneous. 

285* (0 Where any person fails to perform any act which he has, by a 

notice issued under this Code, been required to perform, the cantonment au¬ 
thority may cause the act to be performed and may recover the cost from him. 

(2) Any moneys recoverable by the cantonment authority under sub-section 
(1) may be recovered either by suit or on application to a Magistrate having 
jurisdiction in the cantonment, by distress or sale of the moveable property of 
the person from whom the money is recoverable, and, if recoverable from the 
owner of property, shall, until it is paid, be a charge on the property. 

286. ( 1) The cantonment authority shall maintain such standards as it 

thinks fit for the purpose of verifying weights and measures, and shall pro- 


”§L 


penalties. 

V, 7. 


[Act XX of 1891. 
«. 145 (2).] 


Limitation of 
prosecutions. 
[Bom. Act III 
of 1888, s. 614, 


Execution in 
case of failure, 
and recovery of 
cost thereof. 
[Act XX of 1891, 
s. 148 (1) (5). 


Verification of 
weights and 
measures. 


vide proper means— 

(a) for verifying weights and measures in use in the cantonment by com¬ 

parison with such standards as aforesaid, and 

(b) for stamping weights and measures so verified. 

(2) The cantonment authority may, by public notice, fix the times and 
places at which a servant of the cantonment authority shall attend for the pur¬ 
pose of such verification as aforesaid. 

287- (0 The cantonment authority may, in any case not otherwise provided 
for, make compensation out of the cantonment fund to any person sustaining 
any damage by reason of the exercise of any of the powers vested in the canton¬ 
ment authority, its officers and servants, by this Code, and shall make such 
compensation where the person sustaining the damage was not himself in de¬ 
fault in the matter in respeot of which the power was exercised. 

(2) Where any dispute arises touching the amount of any compensation 
which the cantonment authority is required as aforesaid to pay for injury to any 
building or land, the matter shall be referred to, and decided by, a committee 
of arbitration constituted under Chapter XX. 

288- Every power conferred by this Code on the General Officer of the 
Command, the Officer Commanding the District, the cantonment authority, the 


Compensation 
for damage* 
resulting from 
exercise of 
powers under 
this Code. 

1 Act XX of 1891, 
s. 149.J 


Powers to be 
exorciscablo 
from time to 
time. 
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Sanit» r y Officer, or the Cantonment Magistrate may be exercised from ti 
tmie as occasion inquires. 

framing notifi- 289. Where a notification under the Cantonments A^f jggq or under this 
Cation8 ‘ has been published at length in the official Gazette or i„ Station or Com¬ 

mand Orders, it shall be sufficient, in any subsequent notification uu game 
effect in such Gazette or Orders as aforesaid, to refer to the number, date aiJ( j 
subject of the previous notification. 1 

notices, 290. No notice, order, requisition, license, permission in writing or o, j ler 

[Act xx, of such document issued under this Code shall be invalid merely by reason 
1801, e. 191(5).] any defect of form. °* 

291* No act done or proceeding taken under this Code shall be question^ 
merely by reason of th 9 existence of any vacancy in the cantonment com 
mittee or in any sub-committee, or on account of any defect or irregularity 
not affecting the merits of the case. 

292- (?) A copy of this Code and of any bye-laws made under section 169 

or section 272 shall bo kept at the office of the cantonment authority, and 
shall be open during office hours to the inspection, free of charge, of any inha¬ 
bitant of the cantonment. 

(;?) Copies of this Code, including any such bye-law as aforesaid shall be 
kept office of the cantonment authority for sale to the public. 


Schedule I. 

This schedule, which contains forms of accounts, registers, etc., has not 
been reproduced—see the foot-note to Oh. IV on p. 473 above. 


Schedule II. 

{See a . 803.) 

Form of Notice to attend at Hospital, etc. 

To ____ 

Take notice that, under section 203 of the Cantonment Code, 1899, you are 

hereby called upon to attend at the _____ 

___ on _ day, the 

, 18-, at-‘o’clock- m., and not to quit the said 

-without the permission of the Medical Officer in charge, unless 

and until that Officer is satisfied that you are not in fact suffering, or are no 
longer suffering, from an infectious or contagious disorder, that is to say, 
from--. 


irregularities. 

IKc t XX of 1S91, 
<>. 29.] 


Riilos and 
bye-laws to bo 
a vailable for 
inspection and 
purchase. 

[Act XX of 1891, 
s. 199.] 




Signature and Date. 
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Schedule III. 

(See 8 . mi.) 

Cases in which Police may arrest without Warrant. 


Section. 

Subject. 


PART A. 

66 («) (i) 

Drunkenness, etc. 

192 

Making or selling of food, etc., or washing of clothes, 
by infected person. 

272 

In contravention of bye-law, cutting or destroying 
trees or shrubs or making excavations, etc., in 


hill cantonment. 

- 

PART B. 

66 (a) (ii) 

Using threatening or abusive wor ds, etc. 

66 (a) (iii) 

Indecent exposure of person, etc. 

66 (a) (iv) 

Begging. 

66 (a) (v) 

Exposing deformity, etc. 

66 (a) (vii) 

Gaming. 

66 (a) (xii) 

Destroying public notice, etc. 

Breaking direction-post, etc. 

66 (a) (xiii) 

66 (g) ... 

Keeping common gaming-house, etc. 

66 (h) ... 

Intruding on bathing-place, etc. 

66 (*) 

Playing music. 

66 (j) ... 

Singing, etc., so as to disturb public peace or order. 

66 (*) ... 

Firing gun, or doing other act, so as to frighten 
animals or cause annoyance or danger. 

66 (n) ... 

Baiting. 

87 (2) ... 

Destroying etc., name of street or number affixed to 
building. 

135 

Rash riding or driving. 

136 

Riding or driving at time or in manner prohibited. 

137 

Driving, etc., between nightfall and dawn without a 
suitable lamp. 

139 

Leaving vehicle or animal without proper control. 

141 

Obstructing street. 

156 

Polluting source of public drinking water-supply. 

157 

Impairing quality, or diminishing quantity, of water 
in source of public drinking water-supply, or injur¬ 
ing or impairing usefulness of water works. 

158 

Trespass on water-works. 

161 

Throwing corpse into a source of public water-supply. 

165 

Bathing or washing at public well or spring so as to 
pollute the water. 

170 

Feeding animal on filth, etc. 

204 (2) ... 

Remaining in, or re-entering, cantonment after notice 
of expulsion for failure to attend hospital or dis- 

205 

puiioai y * 

Introducing liquor or drug into hospital or dispensary. 

208 

Mendicancy. 

209 

Loitering or importuning for sexual immorality. 

210(3) ... \ 

Remaining in, or returning to, a cantonment after 
notice of expulsion. 

211 ... / 

213 

Cruelty to animals. 

219 

Letting off fire-works, etc., without permission. 

4* 
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(See Chapter XIX.) 


Appeals from Executive Orders. 


1 

2 

3 

4 

8ection. 

Executive order. 

Apellate authority. 

Time allowed for 
appeal. 

/ 

Cantonment Magistrate’s order 
dismissing servant of canton¬ 
ment authority whose salary 
is less than twenty-five rupees 
a month. 

Cantonment au¬ 
thority. 

Thirty days from 
date of order. 

21 

Cantonment Magistrate’s ordor, 
passed with previous sanction 
of cantonment authority, dis¬ 
missing servant of canton¬ 
ment authority whose salary 
is not less than one hundred 
rupees a month. 

General Officor of 
the Command. 

Thirty days from 
date of order. 

76 f g) .. 

Cantonment authority's notice 
to provide sufficient drainage. 

Officer Command¬ 
ing the district. 

Fifteen days from 
service of notice. 

80 

Cantonment authority’s notice 
to fill up a a tank or marshy 
ground, or to drain off or re¬ 
move waste or stagnant water. 

Officer Command¬ 
ing the district. 

Thirty days from 
service of notice. 

S3 

Cantonment authority’s notice 
requiring a building to be re¬ 
paired or altered so as to re¬ 
move sanitary defects. 

General Officer of 
the Command. 

Thirty days from 
service of notice. 

89(1) .. 

Cantonment authority’s refusal 
to sanction the erection or re¬ 
erection of a building. 

Officer Command¬ 
ing the district. 

Thirty days from 
date of refusal. 

89 (tf) 

Cantonment authority’s notice 
to alter or demolish a build¬ 
ing. 

Officer Command¬ 
ing the district. 

Thirty days from 
sorvico of notice. 

92 

Cantonment authority’s notice 
to pull down or otherwise deal 
with a building newly erected 
or rebuilt without permission 
over a sewer, drain, culvert, 
■water-course or water-pipe. 

Officor Command¬ 
ing the district. 

Thirty days from 
service of notice. 

93 

Cantonment authority’s notice 
to repair, protect or enclose 
a building, well, tank, reser¬ 
voir, pool, depression or exca¬ 
vation. 

Officer Command¬ 
ing the district. 

Thirty days from 
service of notice. 

94 

Cantonment authority's notice 
to remove a building, wall or 
structure, or anything affixed 
thereto, or a bank or tree, or 
to repair a building, wall, 
structure, or bank. 

Officer Command¬ 
ing the district. 

Thirty days from 
service of notice. 

107(1) .. 

Cantonment authority’s notice 
to close a sarai. 

District Magistrate. 

Tnirty days from 
service of notice. 

116(3) .. 

Cantonment authority’s notice 
to close a market. 

Gonoral Officer of 
the Command. 

Thirty davs from 
service of notice, 

123 

Cantonment authority’s notice 
prohibiting or restricting the 
use of a slaughter-house. 

District Magis¬ 

trate. 

Twenty-one days 
from service of 
notice. 
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2 

3 

4 

1'" 

8'ecuoni. 

Executive order. 

Appllate authority. 

Time allowed for 
appeal. 

204 

Order of Commanding Officer 
of cantonment, on report of 
Medical Officer, directing a 
person to remove from the 
cantonment and prohibiting 
him from re-entering without 
permission. 

Offieer Command¬ 
ing the district. 

Thirty days from 
service of notice. 

210(5) .. 

Cantonment Magistrate’s notice 
directing a person to remove 
from the cantonment and pro¬ 
hibiting him from re-entering 
it without permission. 

Diatiict Magis¬ 

trate. 

Thirty days from 
service of notice. 

211 

Cantonment Magistrate’s notice, 
issued on order of the Com¬ 
manding Officer of cantonment 
directing a person to remove 
from the cantonment and pro¬ 
hibiting him from re-entering 
it without permission. 

Officer Command¬ 
ing the district. 

Thirty days from 
service of notice 

246 (?) .. 

Order of Commanding Officer 
of cantonment refusing to 
convene a Committee of Arbi¬ 
tration. 

General Officer of 
the Command. 

Thirty days from 
date of order. 


Cantonment authority’s notice, 
in pursuance of conditions of 
lease, requiring a lessee to let 
a houso, not already occupied 
by a military officer, to a mill- 
tary officer. 

General Officer of 
the Command. 

Twenty-one days 
from service of 
notice. 

59 and Schedule 

V (Conditions of< 
Lease). 

Cantonment authority’s notice 
in pursuance of conditions of 
lease, requiring a lessee to let 
a house to a civil officer. 

General Officer of 
the Command. 

Twenty-one days 
from service of 
notice. 


Cantonment authority's notice, 
in pursuance of conditions of 
lease, requiring a tenant to 
k vacate a house. 

General Officer of 
the Command. 

Twenty-one days 
from service of 
notice. 


Schedule V. 

{See a. 259.) 

Form A. 

Form of Lease to be executed in Cases of Land applied for by a Railway 
Company or for the Purpose of erecting a Hospital, School or other 
public Building, or of Land situate in a Bazar. 

This Indenture, made the day of 

, Between the Secretary of State for India in Council (herein¬ 
after called the Secretary of State), of the one part, and 

son of ’ 

of 

(hereinafter called the Lessee), of the other part. 























* Insert,as the 
case may be 
“General Officer 
of tho Com* 
mand,” or, if 
the land is situ¬ 
ate in a bazar, 
“cantonment 
authority of 


f Insert, as 
the case may be, 
“free of rent, 
out”,or “subject 
to the payment 
of the yearly 
rent of rupees 
, and ”, 

J The words 
in brackets to 
bo omitted if 
the land is rent- 
free. 


CANTONMENT CODE, 1899. 

Whereas the Lessee has applied for permission to occupy, for 
of a building site, the land belonging to the Government in the 
Cantonment which is delineated in the site-plan hereto appond 
submitted with his application the particulars and document 
sections 256 and 257 of the Cantonment Code, 1899 ; 

And Whereas the said application has received the sanction of 

Now this Indenture witnesseth as follows ; 

1. The Secretary of State doth hereby grant unto the Lessee, his heirs, 

executors, administrators, representatives and assigns, liberty and license to 
enter into and upon the piece or parcel of land delineated in the site-plan 
hereto appended, and henceforth to ocoupy and enjoy the same as a site for 
the erection of buildings, and henceforth to hold and enjoy the same and any 
buildings erected by him thereon f, subject to the conditions set 

forth in the annexure hereto. 

2. The Lessee doth hereby, for himself, his heirs, executors, administra¬ 
tors, representatives and assigns, covenant with the Secretary of State, his 
successors and assigns, that the Lessee, his heirs, executors, administrators, 
representatives and assigns, shall and will [£duly pay the said rents in the 
manner provided in the annexure hereto and] observe all and every the condi¬ 
tions hereinbefore referred to and on his and their part to observed. 

In witness whereof the said parties hereto have hereunto set their hands 
and seals the day and year first above written. ** 



g Insert, as 
the case may be 
“ the General 
Officer of the 
Command," or, 
if the land is 
situate in a ba¬ 
zar “the canton¬ 
ment authority 
of 


, Principal Staff 




Signed, sealed and delivered by 
Officer of the Command, 011 behalf of 


acting in the premises for and on behalf of the Secretary of State for India 
in Council, in the presence of 

Signed, sealed and delivered by the above-named, 
in the presence of 




Note .--Copies 0 / this form, with the annexure, will be obtainable gratis on application to the 
Cantonment Magistrate. 


ANNEXURE TO FORM A. 

Conditions. 

Commencement Condition I.—The buildings to be erected on the land in accordance with 
of buildings. Di© site-plan appended to the lease shall be commenced within six months 
from the execution of the lease, and shall be completed within the 
period specified in the note indorsed on such plan, or within such further 
period (if any) as the authority which sanctioned the application under 
Chapter XXI of the Cantonment Code, 1899, may, by order in writing, allow. 

** When the parties execute on separate dates, the words “ the day and the year first abovo 
written” sheuld be omitted, and the last date should be entered in the inducement. 
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(1) Buildings may bo erected on the land only in accord- 
n appended to the lease or, where a proposed building, 

1 ' 1 ' n is not in accordance with such plan, with the written 

thority which sanctioned the application under Chapter 
jiment Code, 1899. 

" Permission may be made subject to any conditions which may 

between such authority and the Lessee. 

. jndition III.—The land shall not be used for any purposes other than 
ose specified in the Lessee’s application under section 256, clause (d), of the 
Cantonment Code, 1899 : nor shall the buildings erected on the land be per¬ 
mitted to fall into such a state of ruin as absolutely to prevent thmr being 
used for the purposes so specified : 

Provided, always, that it shall be obligatory on the Lessee to commence 
rebuilding the same, if destroyed or injured by earthquake, fire, cyclone or 
other act of God, within six months of such destruction or injury, and to 
reinstate the same fit for use for the purposes so specified as aforesaid within 
such period, not exceeding two years, after the same shall have been so des- 
troyed or injured, as aforesaid, as to 

shall seem fit, provided nevertheless that in no such case shall the Lessee be 

required to reinstate the same fit for use as aforesaid within a shorter period 

than twelve calendar months from the date of such destruction or injury. 
Condition III-A.t—The Lessee shall pay the said yearly rent of rupees 
by equal monthly instalments of rupees , and the said 

instalments shall be paid on the fifteenth day of every month during the con¬ 
tinuance of this demise for the month immediately preceding. 

Condition IV.— (1) Whenever the Lessee intends to transfer, by sale, gift, 
mortgage or exchange, his interest in the land, or in the buildings erected on 
the land, or in any part of the land or buildings, he or the intended trans¬ 
feree shall give the Cantonment Magistrate one month’s notice in writing 




Erection of 
buildings. 
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buildings. 
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before the transfer is completed. 

{2) The General Officer of the Command shall have power, within the said 
period of one month and wdth the concurrence of the Local Government, to 
impose, by order in writing, his veto on any such transfer ; and, if in any case 
the cantonment authority considers it desirable that the said power of veto 
should be exercised, it shall report the ease to such General Officer without 

del ^j I£ no tice of any such transfer is not given as aforesaid, or if any such 
transfer is made after the same has been vetoed, the transfer shall be void. 

Condition V,— Every person on whom the Lessee’s interest in the land, Report of 
or in the buildings erected on the land, may devolve by transfer, by succession, 
or by operation of law, shall send to the cantonment authority, w.thm one 
month from the date of such devolution, a report in writing of the fact, 
together with such particulars as may be required by the cantonment autho¬ 
rity, for entry in the register maintained under section 266 or 267, as the case 
may be, of the Cantonment Code, 1899. 

nnvni-rTBN VI_ (1) If the Lessee does not commence or complete, as procedure on 

reauired by Condition I, the buildings to be erected on the land, the canton- Condltion j or 
ment authority may, by notice in writing, require him to remove all or any Condition II. 
buildings or materials which he may have erected or collected thereon ; and, 
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if he fails to comply with such notioe, the cantonment 
giving him six hours’ further notice in writing, cause 
effected and recover the cost from him, and may also can 

(2) If the Lessee erects any building or makes any a 
otherwise than as allowed by or under Condition II, the ca. 
may, by notice in writing, require him to remove the but 
the same to its satisfaction; and, if he fails to comply with , . 
cantonment authority may, after giving him six hours’ further not... 
writing, cause such removal or alteration to be effected and recover the c< 
from him. 

Condition ^ II. (?) So long as the Lessee, his heirs, executors, adminis- 
trators, representatives or assigns, shall duly [f pay the said rent of rupees. 

arid] observe the conditions hereinbefore specified and on his part to 
bo observed, he or they may, subject to Condition IX, hold the land for ever' 
without interruption by the Secretary of Slate, iiis successors in office and 
assigns 

(?) If the Lessee, his heirs, executors, administrators, representatives or 
assigns, shall [*fail to pay the said rent of rupees f or twenty one 

days after the same shall have become due, or shall], in the event of the' said 
buildings being destroyed or injured by earthquake, fire, cyclone or other act 
of God, fail to commence rebuilding the same as provided in Condition III 
hereof within six months of sucl, destruction or injury, and to reinstate the 
same fit for use as provided in the said Condition III hereof and within such 
period as therein provided, or si,all break any of the remaining conditions 
hereinbefore specified, other than Condition I or Condition II, and on his or 
theirpart to be observed, the Local Government may, after giving one month’s 
notice in writing, resume the land or any portion thereof, and may, on such 
resumption, declare all or any part of the right and interest of the Lessee, 
his heirs, executors, administrators representatives or assigns, in the buildings 
erected on the land to he forfeited. 

Condition VIII.-The Lessee, his heirs, executors, administrators, repre- 
sentatives or assigns, shall not be entitled to compensation for any loss incurred 

by reason of anything done in pursuance of Condition VI or Condition VII 
clause ($). * 

Condition IX.—The Local Government may resume the land or ap¬ 
portion thereof at any time, after giving one month’s notice in writing and on 
payment of compensation for such buildings standing on the land or portion 
thereof as shall have boon erected under proper authority. If there shall be 
any dispute as to the amount of such compensation, the same shall be referred 
to a committee of arbitration, which shall be constituted as provided in Chap- 
ter XX of the Cantonment Code, 1899, and the Lessee, his heirs, executors, 
administrators, representatives, and assigns, shall be bound by the decision of 
the committee of arbitration. 


FORM B. 


Form of Lease to be executed in all Cases other than those for 
which Form A above is prescribed. 

This Indenture, made the day of 
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ien the Secretary of State for India in Council (hereinafter 
the Secretary of State), of the one part, and 


*§L 


inafter called the Lessee), of the other part 

V hereas the Lessee has applied for permission to occupy, for the purposes 

a building-site, the land belonging to the Government in the 
i&ntonment which is delineated in the site-plan hereto appended, and has sub¬ 
mitted with his application the particulars and documents required by sections 
256 and 257 of the Cantonment Code, 1899 ; 

And whereas the said application has received the sanction of the Gen¬ 
eral Officer of the Command ; 

Now this Indenture Witnesseth as follows : 

1. The Secretary of State doth hereby grant unto the Lessee, his heirs, 
executors, administrators, representatives and assigns, liberty and license to 
enter into and upon the piece or parcel of land delineated in the site-plan 
hereto appended, and to occupy the same as a site for the erection of build¬ 
ings, and henceforth to hold and enjoy the same and any buildings erected by 
him thereon,f subject to the conditions set forth in the annexure hereto. 

2 . The Lessee doth hereby, for himself his heirs, executors, administra¬ 
tors, representatives and assigns, covenant with the Secretary of State, his 
successors and assigns, that the Lessee, his heirs, executors, administrators, 
representatives and assigns, shall and will duly [^pay the said rent in the 
manner provided in the aunexure hereto and] observe all and every the 
conditions hereinbefore referred to and on his and their part to be observed. 

In witness whereof the said parties hereto have hereunto set their hand 
and seals the day and year first above written. * 

Signed, sealed and delivered by 

, Principal 

Staff Officer of the Command, 

on behalf of the General Officer of the 
said Command, acting in the premises 
for and on behalf of the Secretary of 
State for India in Council, in the 
presence of 

Signed, sealed and delivered by tho 
above-named , 

in the presence of 





f Insert, as the 
caso may be, 
“ freo of rent 
but”, or “sub¬ 
ject to the pay¬ 
ment of the 
yearly rent of 
rupees and”, 
X The words in 
brackets to bo 
omitted, if the 
land is rent-free. 


Note.— Copies of this form, with the annexure, will be obtainable gratis on application to the 
Cantonment Magistrate . 


ANNEXURE TO FORM B. 

Conditions. 

In these Conditions— 

(a) “ house ” means the house erected on the land oocupied by the Lessee, 
and includes the land and buildings appurtenant to the house ; and, 

* When the parties execute on separate dates, the words “the day and year first abovo 
written" should be omitted, and tho last date should bo entered in the inducement. 
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if any question arises whether any land or building is appui 
to the house, it shall be decided by the Cantonment Mag 
whose decision thereon shall, subject to revision by the Distric 
istrate, be final : 

{b) the expression “ repairs ” to a house shall be deemed to include 
repairs as are usually made in the neighbourhood to buildings of 
same class as that to which the house belongs, but does not inch 
additions, improvements or alterations, except in so far as they aic 
necessary to carr} r out such repairs as aforesaid or have been made 
with the Lessee’s consent : 

(c) “ military officer ” means a commissioned or warrant officer of the 
army on military duty in the cantonment, and includes a chaplain, a 
Cantonment Magistrate and any person in army departmental employ¬ 
ment whom the General Officer of the Command may, for the pur¬ 
poses of these Conditions, place on the same footing as a military 
officer : and 

(d) “civil officer means a gazetted civil officer of the Government, and 
includes any other person in the service of the Government, not 
being a military officer, whom the Local Government may, for the 
purposes of these Conditions, place on the same footing as a civil 
officer. 

Condition I.—The buildings to be erected on the land in accordance with 
the site-plan appended to the lease shall be commenced within six months from 
the execution of the lease, and shall be completed within the period specified 
in the note indorsed on such plan, or within such further period (if any) as the 
authority which sanctioned the application under Chapter XXI of the Canton¬ 
ment Code, 1899, may, by order in writing, allow. 

Condition II.— (1) Buildings may be erected on the land only in accord¬ 
ance with, the site-plan appended to the lease or, where a proposed building, 
alteration or addition is not in accordance with such plan, with the written 
permission of the authority which sanctioned the application under Chapter 
XXI of the Cantonment Code, 1899. 

(2) Any such permission may be given subject to any conditions which may 
be agreed upon between such authority and the Lessee. 

Condition III. The land shall not be used for any purpose other than 
those specified in the Lessee’s application under section 256, clause (d), of the 
Cantonmen t Code, 1899 ; nor shall the buildings erected on the land be per¬ 
mitted to fall into such a state of ruin as absolutely to prevent their being used 
for the purposes so specified : 

Provided, always, that it shall be obligatory on the Lessee to commence 
rebuilding the same, if destroyed or injured by earthquake, fire, cyclone or other 
act of God within six months of such destruction or injury, and to reinstate the 
same fit for use for the purposes so specified or aforesaid within such period, 
not exceeding two years, after the same shall have been so destroyed or injur¬ 
ed as aforesaid as to the General Officer of the Command shall seem fit, pro¬ 
vided, nevertheless, that in no such case shall the Lessee be required to rein¬ 
state the same fit for use as aforesaid within a shorter period than twelve 
months from the date of such destruction or injury. 
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III-A.*—The Lessee shall pay the said yearly rent of rupees 
monthly instalments of rupees , and the said instal¬ 

ments shall be paid on the fifteenth day of every month during the continu¬ 
ance of this demise for the month immediately preceding. 

Condition IV.— (1) Whenever the Lessee intends to transfer, by sale, gift, 
mortgage or exchange, his interest in the land, or in the buildings erected on 
the land, or in any part of the land or buildings, he or the intended transferee 
shall give the Cantonment Magistrate one month’s notice in writing before the 
transfer is completed. 

(#) The General Officer of the Command shall have power, within the said 
period of one month and with the concurrence of the Local Government, to 
impose, by order in writing, his veto on any such transfer ; and, if in any case 
the cantonment authority considers it desirable that the said power of veto 
should be exercised, it shall report the case to such General Officer without 
delay. 

(3) If notice of any such transfer is not given as aforesaid, or if any such 
transfer is made after the same has been vetoed, the transfer shall be void. 

Condition V.-—Every person on whom the Lessee’s interest in the land, 
or in the buildings erected on the land, may devolve by transfer, by succession, 
or by operation of law, shall send to the cantonment authority, within one 
month from the date of such devolution, a report in writing of the fact, toge¬ 
ther with such particulars as may be required by the cantonment authority, for 
entry in the register maintained under section 266 or section 267, as the case 
may be, of the Cantonment Code, 1899. 

Condition VI.—The Government reserves a right, subject to the condi¬ 
tions hereinafter contained, to appropriate the house at any time for occupa¬ 
tion by any military officer or civil officer. 

Condition VII.—If the Lessee lets the house to any person other than a 
military officer or (if the house has been set apart in accordance with Condi¬ 
tion X for occupation by civil officers) a civil officer, possession of the hor«e 
shall not be given until— 

(<z) such person has executed a stamped agreement undertaking to vacate 
the house whenever required so to do in pursuance of a notice issued 
under Condition VIII or Condition X without claiming any compen¬ 
sation, and has registered such agreement under the law for the 
time being in force relating to the registration of documents, and 
(6) the Lessee has forwarded an attested copy of such agreement to the 
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cantonment authority. 

Condition VIII.—Whenever the cantonment authority considers that the 
right reserved by Condition VI should be exercised in behalf of any military 
officer, it may, if the house is not already occupied by a military officer, and 
if it has not been set apart in accordance with Condition X for occupation by 
civil officers, by notice in writing— 

(а) require the Lessee to let the house to the military officer named in 

the notice, and 

(б) require the existing tenant (if any) to vacate the same. 

Condition IX.—If the house is occupied by a departmental military officer 

and the cantonment authority considers that the right reserved by Condition 
VI should be exeroised in behalf of a regimental officer, or vice verafi , it may, 
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by notice in writing, require the officer in occupation to vacate the house ; 
and may, if necessary, by further notice in wilting, require the Lessee to 
accept the change of tenancy. 


Appropriation Condition X.— (I) The cantonment authority may, at any time, with the 

for civil officers. . ■ . ^ J J 

previous sanction of the General Officer of the Command given with the 

concurrence of the Local Government, set apart the house for occupation by 

civil officers. 

{2) If the house has been so set apart, the arrangement shall not be revoked 
without the concurrence of the Local Government. 

{8) If, while the house is so set apart, the cantonment authority at any 
time considers that the right reserved by Condition VI should be exercised in 
behalf of any civil officer, it may, if the house is not already occupied by a 
civil officer, by notice in writing,— 

(а) require the Lessee to let the house to the civil officer named in the 
notice, and 

( б ) require the existing tenant (if any) to vacate the same. 
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Condition XI.—( 1) Whenever a military officer ora oivil officer considers 
that a notice should be issued in his behalf under Condition VIII, Condition 
IX or Condition X, ho may request (in the case of a regimental officer) the 
Commanding Officer of his regiment, or (in the case of a departmental military 
officer) the local head of his department, or (in the case of a civil officer) the 
District Magistrate, to make an application to that effect to the cantonment 
authority. 

(2) On receipt of any such application the cantonment authority shall 
inquire into the case, and it shall not issue the notice unless it is satisfied— 

(a) that the officer ought to reside in the cantonment, and 

(b) that the ciroumstances are such as to require its intervention, and 

(c) that the rent offered by the officer for the house is reasonable, and, 

( d) if the house is vacant, that it is suitable for the residence of the 
officer, and, 

(e) if the house is occupied, that it is suitable for the residence of the 

officer and that there is no vacant house in the cantonment which is 
suitable for his residence. 

Explanation. —In considering whether a house is suitable for the residence 
of an officer, regard shall be had to (i) the locality in which his duties chiefly 
lie, and (ii) his rank. 

Condition XII.—(/) The house shall not be occupied for the purposes of a 
bank, hotel, shop or school, or by a railway company, without the previous sanc¬ 
tion in writing of the General Officer of the Command, given with the con¬ 
currence of the Local Government. 

{2) Before application is made for such sanction, the Commanding Officer 
of the cantonment shall certify whether or not in his opinion the number of 
houses in the cantonment, as oompared with the strength of the existing or 
or probable garrison, renders it likely that such occupation as aforesaid 
would— 

(a) cause any difficulty in obtaining accommodation in the cantonment, 
or in the part of the cantonment in whioh the house is situate, for 
military officers or civil officers, or 
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(6) necessitate the acquisition of land at some future time for the ex- 
tension of the cantonment. 

Condition XIII.— No notice shall be issued under Condition VlllorCon- 
dition X if the house— 

(а) is occupied, with the sanction required by Condition XII, as a 
bank, hotel, shop or school, and has been so occupied continuously 
during the three years immediately preceding the time when the 
occasion for issuing the notice arises, or 

(б) is occupied, with the sanction aforesaid, by a railway company, or 

(c) is appropriated by the Local Government, with the concurrence of the 

General Officer of the Command, or by the Governor General in 
Council, for use as a public office or for any other purpose. 

Condition XIV.—Every notice to the Lessee issued under Condition VIII, 
Condition IX or Condition X, shall state the amount of monthly rent which 
the proposed tenant offers to pay for the house. 

Condition XV.—(1) If the house is unoccupied, any notice issued under 
Condition VIII or Condition X may require the Lessee to give possession of 
the same to the proposed tenant within four days from the service of the 

notice^ ' , . 

(2) If the house is occupied, no such notice as aforesaid shall requite 

vacation in less than thirty days from the service of the notice. . 

Condition XVI.—(I) Subject to the terms of any agreement 111 writing 
between the Lessee and a military officer or a civil officer, and to the terms of 
this condition, every lease of the house to such an officer shall be deemed to 
be a lease from month to month, terminable- 

la) without notice, in the case of the departure of the officer from the 
cantonment on duty or under medical certificate, or in the case of a 
committee of arbitration deciding that the house has become unfit 
for' occupation, or 

(b) by one month’s notice in writing to the Lessfee in any other case. 

(;?) A notice under clause (I) of .this condition must be signed by or on 
behalf of the officer Concerned ; and the Cantonment Magistrate shall, if the 
officer so desires, cause it to be served on the Lessee free of charge. 

(3) When a military officer or a oivil officer has, in pursuance of clause (I) 
of this condition, given u R his occupation, of the house without notice, and has 
occupied the house during a portion only of the calendar nr onth in which Ins 
occupation ceased, ho shall be liable to pay as rent for that portion a sum bear¬ 
ing the same proportion to the monthly rent as the siid portion bears to the 

whole month: 

Provided that the sum shall not, in any case, be less than one-fourth of the 
monthly rent. 

Condition XVII.—If any tenant of the house, being a military officer, or 
a civil officer, sub-lets the same without the consent of the Lessee, the sub¬ 
lease shall be voidable at the option of the Lessee. 

Condition XVIII.—( 1 ) If the Lessee considers that any rent offered by a 
proposed tenant and stated in a notice in accordance with Condition XIV is 
insufficient, he may, within a period of fifteen days from the service of sue 
notice, require that the matter be referred by the Commanding Officer of the 
cantonment to a committee of arbitration. 
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(*) the Lessee does not make such a requisition within the said period, 
he shall be deemed to have accepted the rent so offered. 

0) After such acceptance or the decision of a committee of arbitration, 
the amount of such rent shall not be called in question by either party except 
in the circumstances mentioned in clause (a) of Condition XXI. 

Condition XIX, (1) If the Lessee fails to execute any repairs to the 
house which any tenant, being a military or civil officer, may consider neces¬ 
sary, the cantonment authority may, at the request of the tenant and if it is 
satisfied that such repairs or any of them are necessary, by notice in writing, 
require the Lessee to execute such repairs or such of them as it may consider 
necessary, within a period, not less than fifteen days, to be specified in the 
notice. 

(2) If the Lessee objects to comply with any notice issued under clause (!) 
of this condition, lie may, within fifteen days from the service of the notice, 
require that the matter be referred by the Commanding Officer of the canton¬ 
ment to a committee of arbitration. 

Condition XX. — If any tenant of the house, being a military or civil officer, 
considers that his lease should be terminable without notice in consequence of 
the house having become unfit for occupation, he may apply to the Command¬ 
ing Officer of the cantonment to refer the matter to a committee of arbitra¬ 
tion. 

Condition XXL — If the Lessee and any* tenant of the house, being a 
military or civil officer, disagree — 

(а) as to any change in the rent of the house which is proposed in conse¬ 
quence of dilapidations or additions to buildings or for. any other 
similar reason, or 

(б) on any matter relating to rent or repairs, other than a matter referred 
to in clause (a) of this condition, or in Condition XVIII, Condition 
XIX or Condition XX, 

either the Lessee or the tenant may apply to the Commanding Officer of the 
cantonment to refer the matter to a committee of arbitration. 

Condition XXII. — Whenever any matter is referred to a committee of 
arbitration in pursuance of Condition XVIII, Condition XIX, Condition XX or 
Condition XXI, the committee shall be constituted as provided in Chapter XX 
of the Cantonment Code, 1899, and the Lessee and his tenant shall be bound 
by the decision of the committee. 

Condition XXIII. — If the Lessee fails to comply with any notice issued 
under clause (I) of Condition XIX, and has not, within fifteen days from the 
service of such notice, required that the matter be referred to a committee 
of arbitration, or, 

if any committee of arbitration constituted under Chapter XX of the 
Cantonment Code, 1899, decides that repairs are necessary, and the extent to 
which they are necessary, and the Lessee fails to execute such repairs within a 
period to be specified in a notice issued by the cantonment authority in that 
behalf, 

the tenant of the house may himself cause the repairs specified in the 
notice to be executed at rates not exceeding those paid in the cantonment 
by the Military Works Department or the Public Works Department, and may 
deduct the cost thereof from the rent, or otherwise recover it from the Lessee. 
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“^Condition- XXIV.— (1) If the Leasee does not commence or complete, as 
required by Condition I, the buildings to be erected on the land, the canton¬ 
ment authority may, by notice in writing, require him to remove all or any 
buildings or materials which he may have erected or collected thereon ; and, 
if he fails to comply with such notice, the cantonment authority, may, after 
giving him six hours’ further notice in writing, cause such removal to be effect¬ 
ed and recover the cost from him, and may also oancel the lease. 

(#) If the Lessee erects any building or makes any alteration or addition 
otherwise than as allowed by or under Condition II, the cantonment authority 
may, by notice in writing, require him to remove the building or to alter the 
same to its satisfaction ; and, if he fails to comply with such notioe, the oanton- 
ment authority may, after giving him six hours’ further notico in writing, 
cause such removal or alteration to be effected and recover the cost from him. 

Condition XXV.— [1) So long as the Lessee, his heirs, executors, adminis¬ 
trators, representatives or assigns, shall [duly pay the said rent of rupees 
and]* observe the conditions hereinbefore specified and on his or their part to 
be observed, he or they may, subject to Condition XXVII, hold the land for 
ever without interruption by the Secretary of State, his successors and 
assigns. 

(#) If the Lessee, his heirs, executors, administrators, representatives or 
assigns, shall [fail to pay the said rent of rupees for twenty-one days 

after the same shall have become due, or sliall];f in the event of the said build¬ 
ings being destroyed or injured, by earthquake, fire, cyclone or other act of 
God, fail to commence rebuilding the same as provided in Condition III hereof 
within six months of sucfo destruction or injury and to reinstate the same fit 
for use as provided in the sW Condition III hereof and within such period as 
therein provided, or shall break any of the remaining conditions hereinbefore 
specified, other than Condition I or Condition II, and on his or their part to be 
observed, the Local Government may, after giving oue month’s notice in 
writing, resume the land or anV portion thereof, and may, on such resumption, 
declare all or any part of the n ght and interest of the Lessee, his heirs, exe¬ 
cutors, administrators, representatives or assigns, in the buildings erected on 
the land to be forfeited. 

Condition XXVI.—The Lessee, his heirs, executors, administrators, 
representatives and assigns shall \not be entitled to compensation for any 
loss incurred by reason of anything done in pursuance of Condition XXIV or 
Condition XXV, clause (#). 

Condition XXVII.— The Local Government may resume the land or any 
portion thereof at any time after giving nrtonth’s notice in writing, and on pay¬ 
ment of compensation for such building^ standing on the land or portion 
thereof as shall have been erected under proper authority. If there shall be 
any dispute as to the amount of such coirfpd’nsation, the same shall be referred 
to a committee of arbitration, which shall, *>o constituted as provided in 
Chapter XX of the Cantonment Code, 1899,. and the Lessee, his heirs, execu¬ 
tors, administrators, representatives and assigns, shall be bound by the 
decision of the committee of arbitration. 
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INDIAN OFFICIAL SECRETS ACT, 1889. 

THE ENDIAN OFFICIAL SECRETS ACT, 1889. 

(XV of 1889.) 

[17th October , 1889.] 

This enactment was, as originally passed, the same, mutatis mutandis , 
as the Act of Parliament entitled the Official Secrets Act, 1889 (52 & 53 
Viet., c. 52); but certain important amendments (which have here been 
incorporated in the text) have been made in it by the passing of the Indian 
Official Secrets (Amendment) Act, 1904 (V of 1904).- As to its provisions 
and the orders issued to the Army regarding it, see Pt. I, ch. 1, § 13 (38), ante. 
For the Statement of Objects and Reasons and the Proceedings in Council 
connected with this legislation, see the Gazette of India , 1889, Pt. V, p. 206, 
Pt. VI, pp, 167, 176 ; 1903, Pt. V, p. 463, Pt. VI, pp. 156, 188, 198; 1904, 
Pt. V, p. 13, Pt. VI, pp. 14, 27. 

The original Act Is in force throughout British India, except the Shan 
States and the Scheduled Districs of the Santhal Parganas, the Chittagong 
Hill Tracts, Angul, the Pargana of Spiti and Upper Tanawal; and it applies 
—see s. 1 (2)—as a personal law to British subjects outside British India. 
The operation of the amending Act is the same save as regards British 
Baluchistan, to which it has yet to be specially extended. 



Title, extent 
and application. 


Definitions. 


Whereas it is expedient to prevent the disclosure of official docu¬ 
ments and information ; It is hereby,enacted as follows :— 

1. (/) This Act may be called the Indian Official Secrets Act 

1889; and f' 

( 2 ) It extends to the whole of British Iri'dia, and applies— 

(a) to all subjects of His Majesty within the dominions of 

Princes and States in India in alliance with His Majesty, and 

(b) to all Native Indian subjects of/ His Majesty without and 

beyond British India. 

2. In this Act, unless there is something repugnant in the 

subject or context,— / 

(/) any reference to a place belonging to His Majesty includes 
a place belonging to any department of the Government, 
whether the place is c>r is not actually vested in His 
Majesty: / 

( 2 ) expressions referring tt> communications include any com¬ 
munication, whether j n whole or in part,-and whether the 
document, sketch, plan, model or information itself or 
the substance or effect thereof only be communicated: 

(j) “ document ” includ es part of a document: 

( 4 ) “ model ” includes design, pattern and specimen : 

( 5 ) “ sketch ” includes any photograph or other mode of re¬ 

presentation of ai^y place or thing : 

( 6 ) “ office under His /Majesty ' includes any office or employ¬ 

ment in or under any department of the Government: and 
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( 7 ) “ civil affairs ” means affairs— 

(а) affecting the relations of His Majesty’s Government or of 

the Governoi General in Council with any foreign State, or 

(б) affecting the relations of the Governor General in Council 

with any Native State in India, or relating to the public 
debt or the fiscal arrangements of the Government of 
India or any other important matters of State, where 
these affairs are of such a confidential nature that the 
public interest would suffer by their disclosure. 

The definition of “ civil affairs ’* was added by the amending Act of 1904. 
It had been doubted whether s. 3 of the Act, as passed in 1889, extended 
to the divulging of secret information connected with the civil administration, 
as well as to that connected with naval and military affairs, and it was 
decided to make it clear that it did. But, on the recommendation of the 
Select Committee to which the amending Bill was referred, it was agreed to 
add this definition so as to limit the application of the enactment to civil 
matters of State of an important and confidential character. See Gazette of 
India 1904, Pt. V, p. 13; Pt. VI, pp. 14, 27. 

It is important to note that, in so far as clause (6) of the definition of “civil 
affairs” is concerned, it will be necessary to prove, to the satisfaction of the court, 
that the affairs in question are. “of such a confidential nature that the public 
interest would suffer by their disclosure.” But as to what should be required 
to satisfy a court in this connection, see the ratio decidendi of the judgment 
of the Court of Exchequer in Beatson v. Skene (1860), 29 L. J. Rep. (N. S.) 
Exch., 430, where it is pointed out that, unless the opinion on suoh a point 
of a responsible official be accepted, an enquiry must be instituted by the 
court which cannot take place in private, and which, taking plaoe in public, 
may do all the mischief that the legislature desired to guard against. 


3. (/) (a) Where a person, for the purpose of wrongfully 

obtaining information,— 

(i) enters or is in any part of a place belonging to His Majesty, 

being a fortress, arsenal, factory, dockyard, camp, ship, 
or other like place, in which part he is not entitled 
to be, or, 

(ii) when lawfully or unlawfully in any such place as aforesaid, 

or in any office belonging to His Majesty, either obtains 
or attempts to obtain any document, sketch, plan,, model 
or knowledge of any naval, military or civil affair of 
His Majesty which he is not entitled to obtain, or any 
copy of any such document, sketch, plan or model, or 
takes or attempts to take without lawful authority any 
sketch or plan, or, 

(lii) when outside any fortress, arsenal, factory, dockyard or 
camp belonging to His Majesty, takes or attempts to tak$ 
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without authority given by or on behalf of His Majesty 
any sketch or plan of that fortress, arsenal, factory, 
dockyard or camp, or 

( 5 ) where a person, knowingly having possession of, or control 
over, any such document, sketch, plan, model or know¬ 
ledge as has been obtained or taken by means of any 
act which constitutes an offence against this Act, at any 
time wilfully and without lawful authority communicates 
or attempts to communicate the same to any person to 
whom the same ought not, in the public interest, to be 
communicated at that time, or 

(c) where a person after having been entrusted in confidence 
by some officer under His Majesty with any document 
sketch, plan, model or information relating to any such 
place as aforesaid, or to the naval, military or civil affairs 
of His Majesty, wilfully and in breach of such confidence 
communicates the same when, in the public interest, 
it ought not to be communicated, 

he shall be punished with imprisonment for a term which may ex¬ 
tend to one year, or with fine, or with both. 

(2) Where a person commits any act specified in clauses (i), 
(ii) and (iii) of sub-section (1), sub-head (<2), without lawful autho¬ 
rity or permission (the proof of which authority or permission shall 
be upon him), the Court may presume that he has committed such 
act for the purpose of wrongfully obtaining information. 

(3) Where a person, having possession of any document, sketch, 
plan, model or information relating to any fortress, arsenal, factory, 
dockyard, camp, ship, office or other like place belonging to His 
Majesty, or to the naval or military affairs of His Majesty, in whatever 
manner the same has been obtained or taken, at any time wilfully 
communicates the same to any person to whom he knows the same 
ought not in the public interest to be communicated at that time, 
he shall be liable to the same punishment as if he committed an 
offence under the foregoing provisions of this section. 

(4) Where a person commits any act declared by this section 
to be an offence, he shall, if he intended to communicate to a 
foreign State any information, document, sketch, plan model or 
knowledge obtained or taken by him, or entrusted to him as aforesaid, 
or if he communicates the same to any agent of a foreign State, 
be punished with transportation for life or for any term not less than 
five years, or with imprisonment for a term which may extend to 
two years. 
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In sub-section (1), sub-head (c), and also in sub-section (3), the words 
“naval, military or civil ” were substituted for the words “naval or military” 
by the amending Act of 1904—see the note to s. 2 above ; and the reference 
in sub-seotion (1), sub-head (a), clause (ii), to “any office belonging to His 
Majesty” was added at the .same time, while the clause was amplified so as 
to cover attempts, and further to extend to the obtaining of copies of 
original documents. Per contra , the word “ office”, which occurred originally 
after the word “ship” in clause (i) of sub-head (a), and the meaning of 
which might have been held to be restricted by the ejusdem generis rule— 
see Pt. I, ch. VI, § 3, ante —was omitted. 

As to the words “ without lawful authority or permission (the proof of 
which authority or permission shall be upon him)” in sub-section (2), whioh 
was also added by the amending Act, seo the note to art. 18 of the Indian 
Articles of War (Act V of 1869), ante, p. 146. Under the Act as it originally 
everything turned on the words “ for the purpose of wrongfully obtaining 
stood, information,” and, as the purpose with which an act is done, is hardly 
susceptible of proof, it was deemed necessary to add some qualification. The 
burden of proving the grant of the requisite authority or permission is placed 
on the person charged, as being a matter specially within his knowledge—see s. 
106 of the Indian Evidence Act, 1872 (I of 1872), ante , p. 372 ; but a discretion 
is given to the court, which may, but is not bound to, presume that an offence 
has been committed simply because the accused has failed to show that he had 
lawful authority or permission. 

4 . (/) Where a person, by means of his holding or having held 

an office under His Majesty, has lawfully or unlawfully either obtain¬ 
ed possession of or control over any document, sketch, plan or 
model, or acquired any information, and at any time corruptly or 
contrary to his official duty communicates or attempts to communi¬ 
cate that document, sketch, plan, model or information to any person 
to whom the same ought not, in the public interest, to be communi¬ 
cated at that time, he shall be guilty of a breach of official trust. 

(2) A person guilty of a breach of official trust shall,— 

(a) if the communication was made or attempted to be made to 

a foreign State, be punished with transportation for life 
or for any term not less than five years, or with imprison¬ 
ment for a term which may extend to two years, and, 

(b) in any other case, be punished with imprisonment for a term 

which may extend to one year, or with fine, or with both. 

(3) This section shall apply to a person holding a contract with 
any department of the Government, or with the holder of any office 
under His Majesty as such holder, where such contract involves an 
obligation of secrecy, and to any person employed by any person or 
body of persons holding such a contract, who is under a like obliga¬ 
tion of secrecy, as if the person holding the contract and the person so 
employed were respectively holders of an office under His Majesty. 

70 
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5- (/) Notwithstanding anything in the Code of Criminal Pro¬ 
cedure, 1898, every offence against this Act committed in relation 
to any fortress, arsenal, factory, dockyard, camp or ship belonging 
to His Majesty, or in relation to the naval or military affairs of His 
Majesty, shall, for the purposes of the said Code be deemed to be 
cognizable : 

Provided that a person accused of any such offence shall not be 
released on bail unless on the order of a magistrate of the first class. 

(2) Every other offence against this Act shall be non-cognizable. 

The whole of this section is new and was added by the amending Aot of 
1904. S. 4 of the Code of Criminal Procedure, 1898 (Aot V of 1898), defines 
a “ooguizable offence” as one for which a police-officer may, in accordance 
with the second schedule to that Code or under any law for the time being 
in force, arrest without warrant. Other offences are said to be “non- 
cognizable.” 

6 . (/) Any person, being a public servant as defined in the 
Indian Penal Code, may arrest any person who in his view commits 
any of the offences described in section 5, sub-section (/), and any 
such person, or any police-officer who has arrested any person on a 
charge of any such offence, and any police-officer to whom any 
person arrested on any such charge has been made over, shall take 
or send him before the officer for the time being in command or 
charge of the fortress, arsenal, factory, dockyard, camp or ship, or 
of the nearest military station, or before a magistrate of the first 
class. 

(2) Where any person has been taken or sent before the com¬ 
manding or other officer in accordance with sub-section (/), such 
officer may, if he thinks fit, discharge such person, but, if he does 
not discharge him, shall, without unnecessary delay, take or send 
him to the nearest police-station or to any magistrate of the first 
class. 

(j) Where any person has been taken or sent to a police-station 
or to a magistrate under sub-section (2), the provisions of the Code 
of Criminal Procedure, 1898, shall, save as otherwise provided by 
section 7, apply to him as though he had been taken to such police- 
station or magistrate without being taken or sent before the comman¬ 
ding or other officer. 

This section also is wholly new and was added by the amending Act of 
1904. For the definition referred to in sub-seotion (1), see s. 21 of the Indian 
Penal Code ( Act XLV of 1860), ante , p. 90. 

7 . (/) No magistrate of the second class shall have jurisdiction 

to try any person for an offence against this Act. 
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rt shall proceed to the trial of any person for an 
offence against this Act, except with the consent of the Local Gov¬ 
ernment or the Governor General in Council. 

This section was substituted, by the amending Act of 1904, for the original 
s. 5, which provided that prosecutions under the Act should “not be instituted 
except by, or with the consent of, the Local Government or Governor 
General in Council. ” 


Extract from 

THE INDIAN RAILWAYS ACT, 1890 . 

(IX of 1890.) 

• [ltt May, 1890.] 

The section here extracted imposes certain restrictions on the carriage by 
rail of dangerous or offensive goods, but at the same time makes an exemption 
in favour of officers, soldiers and volunteers. See, in this connection, Pt. I, 
,ch. I, § 13 (32), ante. 

59 . (i f No person shall he entitled to take with him, or to re¬ 
quire a railway administration to carry, any dangerous or offensive 
goods upon a railway. 

(2) No person shall take any such goods with him upon a rail¬ 
way without giving notice of their nature to the station-master or 
other railway servant in charge of the place where he brings the 
goods upon the railway, or shall tender or deliver any such goods for 
carriage upon a railway without distinctly marking their nature on 
the outside of the package containing them or otherwise giving 
notice in writing of their nature to the railway servant to whom he 
tenders or delivers them. 

(j) Any railway servant may refuse to receive such goods for 
carriage and, when such goods have been so received without such 
notice as is mentioned in sub-section (2) having to his knowledge 
been given, may refuse to carry them or may stop their transit. 

(4) If any railway servant has reason to believe any such goods 
to be contained in a package with respect to the contents whereof 
such notice as is mentioned in sub-section (2) has not to his know¬ 
ledge been given, he may cause the package to be opened for the 
purpose of ascertaining its contents. 

(5) Nothing in this section shall be construed to derogate from 
the Indian Explosives Act, 1884, or any rule under that Act, and 
nothing in sub-sections (/),(j) and ( 4 ) shall be construed to apply 
to any goods tendered or delivered for carriage by order or on 
behalf of the Government, or to any goods which an officer, soldier, 
sailor or police-officer, or a person enrolled as a volunteer under the 
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Indian Volunteers’ Act, 1869, may take with him upon a railway in 
the course of his employment or duty as such. 

A slip in sub-section (3) was corrected by s. 3 of the Indian Railways 
Act (1890) Amendment Act, 1896 (IX of 1896). 

Under s, 47 of this Act rules may be made for, inter alia , declaring what 
shall be deemed to be, for the purposes of the Act, dangerous or offensive 
goods and for regulating the carriage of the same. Rules so made would, it 
is thought, apply to goods even although they enjoy an exemption under sub¬ 
section (5) of this section. 



Extract from 

THE ANGUL DISTRICT REGULATION, 1894. 

(Reg. I of 1894.) 

[17th January , 1894 •] 

In connection with this enactment as to the supply of provisions and labour 
to troops on the march, see s. 5 (g) of the Upper Burma Village Regulation, 
1887 (XIV of 1887), and the headnote thereto, ante, p. 419. Angul includes 
the Khondmals in Orissa, and is one of the Scheduled Districts which is com¬ 
pletely deregulationised—see Pt. I, ch. VI, §11, ante . 

Assistance to 55. The Deputy Commissioner in the performance of his 

troops ou the v ' r 

inarch, etc. official duties is empowered to require, or to authorize any tahsildar 
to require, any proprietor, farmer, rent-collector "or occupier of land 
(a) to furnish such information, accounts and documents as he may 
be capable of furnishing, and ( b) to supply provisions and labour at 
market rates for the use of troops and officers of the Government 
marching in or through the district of Angul on the public service. 
Any such person failing to comply with such requisition shall be 
liable to a penalty not exceeding one hundred rupees, and such 
penalty may be levied in the manner provided by the Code of Cri¬ 
minal Procedure, 1882, for the levy of criminal fines. 

(2) Any person aggrieved by any order of the Deputy Commis¬ 
sioner under this section may appeal to the Superintendent, whose 
order shall be final. 

This enactment applies only in the District of Angul. As to the levy of 
fines, see Pt. I, ch. VI, § 5, ante. 

The Superintendent referred to is the Commissioner of the Orissa Division 
qud Superintendent of the Orissa Tributary Mahals. 
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Extract from 

THE EXCISE ACT, 1896. 

(XII of 1896) 

* [19th March , 1890,] 

For other enactments restricting the supply of intoxicants in or near 
cantonments, see the headnote to ch. Ill of the Cantonments Act, 1889 (XIII 
of 1889), ante , pp. 444—445. The Excise Act, 1896, extends to the United 
Provinces, tho Punjab, the Central Provinces, Burma, Ajmere and Merwara, 
and Coorg. 

62 . Within the limits of any military cantonment, and within an ^ an "{o Ctu 0 r f° 
such distance from those limits as the Local Government in any 
case prescribes, no licenses for the manufacture of spirit, or for inent8, 
the sale of spirit or fermented liquor, shall be granted, nor shall 
the fees leviable on licenses for the retail sale of such spirit or 
liquor, or the right to manufacture such spirit or liquor, be let in 
farm, unless with the knowledge and consent of the Commanding 
Officer; and upon his requisition any such license which has been 
granted, either by the Collector or by a farmer, within such distance 
or limits shall be immediately cancelled. 


Extract from 

THE CODE OF CRIMINAL PROCEDURE, 1898. 

(Act V of 1898.) 

[1st July , 1S9S. ] 

The provisions of this Code here extracted and reproduced relate to the 
arrest of deserters, the dispersion by force of unlawful assemblies, tho protection 
afforded to military men qua public servants in respect of criminal prosecu¬ 
tion for acts done by them in that capacity, the exemption of military men 
from service on juries or as assessors, and the delivery by the civil to the 
military authorities of persons liable to be tried by courts-martial. 

The Code is of universal application throughout British India, excepting 
only the Pargana of Spiti, Upper Tanawal and a few tracts in Assam, it having 
been expressly brought into force in the Shan States and in the Scheduled 
Districts of British Baluchistan, the Santhal Parganas, Angul, and the 
Chittagong Hill Tracts. 

54 (i) Any police-officer may, without an order from a magis- Arrest without 

\ t J r ✓ warrant of 

trate and without a warrant, arrest— deserters. 

* * * * * * 
sixthly , any person reasonably suspected of being a deserter 
from Her Majesty’s Army or Navy, or of belonging to Her Majesty’s 
Indian Marine Service and being illegally absent from that service. 

* * * * * 
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(2) This section applies also to the police in the town of Calcutta. 

The police in the towns of Calcutta and Bombay are, in the absence of 
an express provision to the contrary such as that contained in sub-section (2) 
above, removed from the operation of the Code,by s. 1 (2) (a); but not so the 
Madras town police. A reference to the town of Bombay was repeated by 
s. 2 of the City of Bombay Police Act, 1902 (Bom. Act IV of 1902), post , 
and has been omitted. There the place of this section is taken by the pre¬ 
cisely similar provisions of s. 33 of the local enactment. 

A military policeman or member of the garrison police is not a “ police- 
officer ” within the meaning of this and the following seotions—see the note to 
s. 15 of the Cantonments Act, 1889, ante , p. 446. 

The Army Act (44 & 45 Viet., c. 58) contains the following provisions 
on the subject of deserters :— 

“ 154. With respect to deserters the following provisions shall have 
effect: 

(1) Upon reasonable suspicion that a person is a deserter, it shall be 

lawful for any constable, or if no constable can be immediately 
met with, then for any officer or S 9 ldier or other person, to appre¬ 
hend such suspected person, and forthwith to bring him before a 
court of summary jurisdiction : 

(2) A justice of the peace, magistrate, or other person having authority 

to issue a warrant for the apprehension of a person charged with 
crime may, if satisfied by evidence on oath that a deserter is, or is 
reasonablyJ suspected to be, within his jurisdiction, issue a warrant 
authorising such deserter to be apprehended and brought forthwith 
before a court of summary jurisdiction : 

(3) Where a person is brought before a court of summary jurisdiction 

charged with being ajleserter under this Act, such court may deal 
with the case in like manner as if such person were brought before 
the court charged with an indictable offence, or in Scotland an 
offence : 

(4) The court, if satisfied either by evidence on oath or by the confession 

of such person that he is a deserter, shall forthwith, as it may 
seem to the court most expedient with regard to his safe custody, 
cause him either to be delivered into military custody in such 
manner as the court may deem most expedient, or, until he can bo 
so delivered, to be committed to some prison, police station, or 
other place legally provided for the confinement of persons in custody, 
lor such reasonable time as appears to the court reasonably necessary 
for the purpose of delivering him into military custody : , 

(5) Where the person confessed himself to be a deserter, and evidence of 

the truth or falsehood of such confession is not then forthcoming, 
the court shall remand such person for the purpose of obtaining 
information as to the truth or falsehood of the said confession, 
and for that purpose the court shall transmit, if sitting in the 
United Kingdom, to a Secretary of State, or as he may direct, and, 
if in India, to the general or other officer commanding the forces 
in the military district or station where the court sits, and, if in a 
colony, to the general or other officer commanding the forces in that 
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colony, a return (in this Act referred to as a descriptive return) 
containing such particulars and being in such form as is specified 
in the Fourth Schedule to this Act, or as may be from time to time 
directed by a Secretary of State : 

(6) The court may from time to time remand the said person for a period 

not exceeding eight days in each instance and not exceeding in 
the whole such period as appears to the court reasonably necessary 
for the purpose of obtaining the said information : 

(7) Whore the court causes a person either to be delivered into military 

custody or to be committed as a deserter, the court shall send, 
if in the United Kingdom, to a Secretary of State, or as he may 
direct, and, if in India or a colony, to the general or other officer 
commanding as aforesaid, a descriptive return in relation to such 
deserter, for which the clerk of the court shall be entitled to a fee 
of two shillings : 

(8) A Secretary of State shall direct payment of the said fee.” 

The words “ or as he may direct ” were inserted in clause (5), and also 
in clause (7), by the Army (Annual) Act, 1898, for the purpose of enabling 
the Secretary of State to delegate his duties under the section. The following 
is the form of descriptive return referred to in clause (5) as set forth in the 
Schedule to the Act:— 

Descriptive Return of who* at 

on the day of , and was committed to confinement 

at on the day of as a deserter [or 

absentee without leave] from the Bn. of the Regiment 

of 

* Aftor tlio word “who,” to bo insorted either the words “w.vs apprehended,” or “surren¬ 
dered himself,” as the case may bo. 


Age 


Height 

Feet. Inches. 

Complexion 


Hair • •• ••• ••• 


Eyes 


Marks 


In uniform or plain clothes ... 


Probable date and place of attestation ... 


Probable date of desertion or beginning of absence, 
and from what place. 


Name, occupation, and address of the person by 
whom or through whose means the deserter [or 
absentee without leave] was apprehended and 
secured, t 


Particulars in the evidence on which the prisoner is 
committed, and showing whether he surrendered 
or was apprehended, and in what manner and 
upon what grounds. The fullest possible details 
to be given. 



f It is important for the public service, and for the interest of the deserter 
or absentee without leave, that this part of the return should be accurately 
filled up, and the details should be inserted by the justice in his own hand¬ 
writing, or, under his direction, by his clerk. 






































Niwisr* 



Assembly to 
disperse on 
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police officer. 
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I do hereby certify, that the prisoner 
has been duly examined before me as 
to the circumstances herein stated, 
and has declared in my presence that 
he* 

the before-mentioned corps, 
and I recommend! for a 

reward of s. 


<SL 


_<Signature \ of com- 
Residence J- milting 
_ Post town Jmagistrate . 

...j Signature of prisoner. 


Signature of informant. 


Or where the prisoner confessed, and evidence of the truth or falsehood of 
such confession is not then forthcoming : 

I hereby certify that the above- 
named prisoner confessed to the cir¬ 
cumstances above stated, but that 
evidence of the truth or falsehood of 
such confession is not forthcoming, and 
that the case was adjourned until 
the day of for the purpose 

of obtaining such evidence from a Secre¬ 
tary of State, 


Signature. 


_ Residence* 

Post town. 


The expression “court of summary jurisdiction” is defined by s. 190(35) 
{d) of the Army Act as meaning, as regards India, “the court, justices, or 
magistrates, who exercise jurisdiction in the like cases to those in which the 
Summary Jurisdiction Acts are applicable” ; that is to say, as meaning magis¬ 
trates generally. As to the foe of two shillings, see the Currency Conversion 
(Army) Act, 1899 (XIX of 1899), post . 

The Government of Bengal has, by Circular Order No. 88, dated the 
the 10th August, 1874, directed that early intimation of the arrest by the 
police of any soldier, European or Native, should be given by the District 
Magistrate to the officer commanding the regiment concerned so as to admit of 
the necessary measures being taken for the defence ; and it is believed that a 
similar order is in force in other Provinces. , 

As to the apprehension of military offenders, see also arts. 185 and 18 6 of 
the Indian Articles of War (Act V of 1869), ante , p. 201. 

It appears from the War Office Manual of Military Law that there is 
no obligation on the military authorities to take over a man committed as a 
deserter, and that in certain circumstances it is, under the King’s Regula¬ 
tions, §§ 550—553, their duty not to do so. Desertion from the army or navy 
is not a civil offence, although the abetment thereof and the harbouring of 
deserters are punishable under ss. 135—137 of the Indian Penal Code (Act 
XLV of 1860), ante , p. 107. Consequently, should the military authorities 
refuse to receive a deserter, the only course open to the civil authorities is 
to set him at liberty. 


127 . Any magistrate or officer in charge of a police-station 
may command any unlawful assembly, or any assembly of five or 
more persons likely to cause a disturbance of the public peace, to 
disperse; and it shall thereupon be the duty of the members of 
such assembly to disperse accordingly. 


* Insert is or is not a deserter or absentee without leave , from , or belongs or 
does not belong to , as the case may bo. r 

t The justice will insert the name of the person to whom the reward is 
due, and the amount [5s., 10s., 15s., or ‘20s.,] which in hia opinion, should bo 
granted in this particular case* 
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This section applies also to the police in the town of Calcutta. 

See the first note s. 54 above. A reference to the town of Bombay in this 
section also was repealed by s. 2. of the City of Bombay Police Act, 1902 
(Bom. Act IV of 1902), post y and has been omitted. There the place of this 
and the following ss. 129—132 is taken by the provisions of ss. 40—44 of the 
local enactment. As to unlawful assemblies and the law of rioting generally, 
see Pt. I, ch. II, and also ss. 23 and 24 of the Indian Volunteers’ Act, 1869 
(XX of 1869), ante , pp. 327-328. 

128. If, upon being so commanded, any such assembly does 
not disperse, or if, without being so commanded, it conducts itself 
in such a manner as to show a determination not to disperse, any 
magistrate or officer in charge of a police-station, whether within 
or without the Presidency-towns, may proceed to disperse such as¬ 
sembly by force, and may require the assistance of any male person, 
not being an officer or soldier in Her Majesty’s Army or a volunteer 
enrolled under the Indian Volunteers' Act, 1869, and acting as such, 
for the purpose of dispersing such assembly, and, if necessary, 
arresting and confining the persons who form part of it, in order to 
disperse such assembly or that they may be punished according to 
law. 

The words “and acting as such” are important. A military man is bound, 
just as much as any other male citizen, to answer a call for assistance in 
restoring the public peace ; but in doing so he acts in a civilian capacity unless 
the case falls under the following sections. See Pt. I, ch. I, § 12, ante. 

129. If any such assembly cannot be otherwise dispersed, and 
if it is necessary for the public security that it should be dispersed, the 
magistrate of the highest rank who is present may cause it to be dis¬ 
persed by military force. 

130. (1) When a magistrate determines to disperse, any such Dutyofofficer 
assembly by military force, he may require any commissioned or troop»? nding 
non-commissioned officer in command of any soldiers in Her 

Majesty's Army or of any volunteers enrolled under the Indian 
Volunteers’ Act 1869, to disperse such assembly by military force, 
and to arrest and confine such persons forming part of it as the 
magistrate may direct, or as it ma> be necessary to arrest and confine 
in order to disperse the assembly or to have them punished accor¬ 
ding to law. 

(2) Every such officer shall obey such requisition in such 
manner as he thinks fit ; but in so doing he shall use as little force 
and do as little injury to person and property as may be consistent 
with dispersing the assembly and arresting and detaining such 
persons. 


Use of mili¬ 
tary force. 
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131. 


When the public security is manifestly endangered by 


an >' such assembly, and when no magistrate can be communicated 


Protection 
against prosecu¬ 
tion. 


with, any commissioned officer of Her Majesty’s Army may disperse 
such assembly by military force, and may arrest and confine any 
persons forming part of it, in order to disperse such assembly or 
that they may be punished according to law ; but, if, while he is 
acting under this section, it becomes practicable for him to com¬ 
municate with a magistrate, he shall do so, and shall thenceforward 
obey the instructions of the magistrate as to whether he shall or 
shall not continue such action. 

It is fairly clear from the context that the words “any commissioned 

officer of Her Majesty’s Army” should not be taken to cover an officer of 
volunteers. 

132. No prosecution against any person for any act purporting 
’to be done under this Chapter shall be instituted in any criminal 
court, except with the sanction of the Governor General in Counci) : 
and 

(a) no magistrate or police-officer acting under this Chapter in 
good faith, 

(3) no officer acting under section 131 in good faith, 

(c) no person doing any act in good faith in compliance with a 
requisition under section 128 or section 130 , and 
(<t) no inferior officer, or soldier, or volunteer doing any act 
in obedience to any order which he was bound to obey, 
shall be deemed to have thereby committed an offence. 

S. 4 imports the meaning attributed by the Indian Penal Code (Apt XLV 
of I 860 ) to words and phrases not otherwise expressly defined. For the 
significance of “acting in good faith ” see, therefore, s. 52 of that Code and 
the note thereto, ante , p. 93. 


Prosecution of 
public servants. 


197. (i) When any Judge, or any public servant not removeable 
from his office without the sanction of the Government of India 
or the Local Government, is accused as such Judge or public servant 
of any offence, no Court shall take cognizance of such offence, 
except with the previous sanction of the Government having power 
to order his removal, or of some officer empowered in this behalf 
by such Government, or by some court or other authority to which 
such Judge or public servant is subordinate, and whose power to 
give such sanction has not been limited by such Government. 

( 2 ) Such Government may determine the person by whom, 
and the manner in which, and the offence or offences for which, 
the prosecution of such Judge or public servant is to be conducted, 
and may specify the Court before which the trial is to be held. 
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S. 4 imports the definition of “ public servant “ contained in s. 21 of the 
Indian Penal Code (Act XLV of 1860), ante , p. 90 ; and that is wide enough 
to cover military men. 

It has been held that this section relates to the offences specified in Ch. IX 
of the Indian Penal Code, and to no others. But the later view—see Imperatrix 
v. LaJcshman Sakharam (1877), I. L. R. 2 Bom., at p. 485, Nando Lai Basak 
v. Mittcr (1899), I. L. R. 26 Cal. 852, The Municipal Corporation of Calcutta 
v. Administrator-General oj Bengal (1903), I. L. R. 30 Cal. 927, and The 
Municipal Commissioners for the City of Madras v. Major Bell (1901), 
I. L. R. 25 Mad. 15—is that it relates only to those acts and omissions 
which are declared to be offences when they are committed by a public 
servant, or, in other words, only to acts which would have no special signi¬ 
fication except as acts done by public servants. Ordinary offences committed 
by a person who happens to be a public servant, are not committed by him 
“ as such public servant.” 

The power of the Government to specify the cou rt by which a public 
servant is to be tried, is absolute, and is not subject to the exercise of any 
general power of the High Courts to transfer criminal cases. 

313. ( 4 ) The Governor General in Council in the case of the 
High Court at Fort William in Bengal, and, in the case of other High 
Courts, the Local Government, may exempt any salaried officer of 
Government from serving as a juror. 

The only High Courts which exercise ordinary original jurisdiction are 
the Charterd High Courts at Calcutta, Madras, and Bombay. In the case 
of the Calcutta High Court, the Jury Rules exempt “ officers of the Army,” 
amongst others, from liability to serve as jurors at any criminal sessions held 
in the Presidency-town or upon any inquests before the Coroner of Calcutta— 
see Belchambers’ Buies and Orders , § 657, at p. 257. The Madras Jury Rules 
similarly exempt “ all persons in His Majesty’s Military Service”-—see Fort 
St. George Gazette , 1890, Pt. II, p. 508; also ibid, dated the 28th April, 
1903, Pt. II, Supplement. And the Bombay Jury Rules confer the like 
privilege on “officers in His Majesty’s Army on full pay see Bombay 
Gazette , 1901, Pt. I, p. 1774. 

As to the summoning of jurors for Coroners’ inquests, see the Coroners 
Act, 1871 (IV of 1871), s. 15 of which leaves it to the Coroner to summon 
“respectable persons” to assist him and does not in any way limit his discretion 
in the matter. That Act, however, is in force only in the Presidency-towns 
of Calcutta and Bombay, and in the case of the former the High Court 
Jury Rules, as has been stated above, purport to secure for officers of the army 
exemption from liability to serve on a Coroner’s inquest. In Madras and 
elsewhere in British India the duty of inquiring into untimely deaths is 
undertaken, under ss. 174 to 176 of the Code of Criminal Procedure, 1898 
(Act V of 1898), by the ordinary staff of magistrates and police officers, 
unaided by jurors. 

316. Whenever a High Court has given notice of its intention 
to hold sittings at any place outside the Presidency-towns for the 
exercise of its original criminal jurisdiction, the Court of Session 


Jurors in High 
Courts. 


Jurors for High 
Courts outsido 
Presidency- 
towns. 


CRIMINAL PROCEDURE CODE, i 89S. 'S 

at such place shall, subject to any direction which may be given by 
the High Court, summon a sufficient number of jurors from its 
own list, in the manner hereinafter prescribed for summoning jurors 
to the Court of Session. 

317. ( 1 ) In addition to the persons so. summoned as jurors, 
the said Court of Session shall, if it thinks needful, after communi¬ 
cation with the commanding officer, cause to be summoned such 
number of commissioned and non-commissioned officers in Her 
Majesty’s Army resident within ten miles of its place of sitting as 
the court considers to be necessary to make up the juries required 
for the trial of persons charged with offences before the High 
Court as aforesaid. 

( 2 ) All officers so summoned shall be liable to serve on such 
juries notwithstanding anything contained in this Code ; but no such 
officer shall be summoned whom his commanding officer desires 
to have excused on the ground of urgent military duty or for any 
other special military reason. 

b. 3*20 ( g) below exempts all military men from service as jurors or 
assessors in trials before Courts of Session. A non-commissioned officer is a 
soldier,’ while the Indian forces are part of “His Majesty’s regular forces,” 
within the meaning of the Army Act (44 & 45 Viet., s. 58)—see s. 190 (6) 
(8) ; and s. 147 of that Statute enacts that “ every soldier in His Majesty’s 
regular forces shall be exempt from service on any jury.” No enactment of 
an Indian legislature can—see as. 22 and 43 of the Indian Councils Act, 1861 
(24 & 25 Viet., c. 67), ante —repeal or in any way affect the provisions of 
the Army Act, which are paramount and of universal application, and s. 

317 of the Criminal Procedure Code would, therefore, seem to be ultra oiren 
in so far as it refers to non-commissioned officers. 

Failure to attend as a juryman is, under s. 318 of the Code, punishable 
as a contempt of court with such fine as the Judge thinks lit to impose, and, 
in default of payment, to imprisonment for not more than six months in the 
civil jail. 

Exemption 320. The following persons are exempt from liability to serve 

from service 

outside presi- as jurors or assessors, namely :— 
deucy-towns. 

****** 

(g) persons in Her Majesty’s Army, except when, by any law in 
force for the time being, they are specially made liable to serve as 
jurors or assessors. 

S. 317, as has been seen, is a law imposing a special liability outside th© 
Presidency-towns. This section and the exemption it secures do not, as 
must have been apparent, apply to jurors summoned to attend at trials held 
by the High Courts in the Presidency-towns of Calcutta, Madras and 
Bombay. 



Military juryrs. 
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459. ( 1 ) The Governor General in Council may make rules, 

consistent with this Code and the Army Act or any similar law for 
the time being in force, as to the cases in which persons subject to 
military law shall be tried by a court to which this Code applies, or 
by court-martial; and, when any .person is brought before a magis¬ 
trate and charged with an offence for which he is liable under the 
Army Act, section 41 , to be tried by a court-martial, such magis¬ 
trate shall have regard to such rules, and shall in proper cases 
deliver him, together with a statement of the offence of which he is 
accused, to the commanding officer of the regiment, corps or 
detachment to which he belongs, or to the commanding officer of 
the nearest military station, for the purpose of being tried by court- 
martial. 




Delivery to 
military author¬ 
ities of persons 
liable to be tried 
by courts-mar¬ 
tial. 


( 2 ) Every magistrate shall, on receiving a written application 
for that purpose by the con\manding officer of any body of troops 
stationed or employed at any such place, use his utmost endeavours 
to apprehend and secure any person accused of such offence. 

S. 41 of the Army Act (44 & 45 Viet., c. 58) ia as follows : — 

“ Subject to such regulations for the purpose of preventing interference 
with the jurisdiction of the civil courts as are in this Act after mentioned, 
every person who, whilst he is subject to military law, shall commit any of 
the offences in this section mentioned shall be deemed to be guilty of an 
offence against military law, and if charged under this section with any such 
offence (in this Act referred to as a civil offence) shall be liable to be tried by 
court-martial, and on conviction to be punished as follows ; that is to say, 

(1) if he is convicted of treason, be liable to suffer death, or such less 

pnnishment as is in this Act mentioned ; and 

(2) if he is convicted of murder, be liable to suffer death ; and 

(3) if he is convicted of manslaughter or treason-felony, bo liable to 

suffer penal servitude, or such less punishment as is in this Act 
mentioned; and 

(4) if he is convioted of rape, bo liable to suffer penal servitude, or such 

less punishment as is in this Act mentioned ; and 

(5) if he is convicted of any offence not before in this section particularly 

specified which, when committed in England is punishable, by the 
law of England, be liable, whether the offence is committed in Eng¬ 
land or elsewhere, either to suffer such punishment as might be 
awarded to him in pursuance of this Act in respect of an act to the 
prejudice of good order and military discipline, or to suffer any 
punishment assigned for such offence by the law of Englan d : 

“ Provided as follows 

(a) A person subject to military law shall not be tried by court-martial 
for treason, murder, manslaughter, treason-felony, or rape commit* 
ted in the United Kingdom, and shall not be tried by court-martial 
for treason, murder, manslaughter, treason-felony, or rape commit¬ 
ted in any place within His Majesty’s dominions, other than the 
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United Kingdom and Gibraltar, unless such person at the time he 
committed the offence was on active service, or such place is more 
than one hundred miles as measured in a straight line from any 
city or town in which the offender can be tried for such offence by 
a competent civil court. 

(b) A person subject to military law when in His Majesty’s dominions 
may be tried by any competent civil court for any offence for which 
he would be triable if he were not subject to military law.” 

A court-martial held under English military law in India can, therefore, 
try the offence of treason, murder, manslaughter, treason-felony, or rape, 
only if the offender was on active service, or the scene of the offence is more 
than 100 miles from any city or town in which the offender can be tried by a 
competent civil court. But, subject to these exceptions, a court-martial 
has absolute jurisdiction to try any civil offence with which a person subject 
to the Army Act is charged. A military man is “ on active service ” within ' 
the meaning of that Statute —see s. 189 — whenever he is attached to, or 
forms part of, a force which is engaged in operations against an enemy 
(including armed mutineers, armed rebels, armed rioters, and pirates), or is 
engaged in military operations in a country or place wholly or partly occupied 
by an enemy, or is in military occupation of any foreign country. 

The following are the rules in force under this section— see the Noti¬ 
fication of the Government of India in the Home Department No. 817 
dated the 23rd May, 1902, as amended by the like Notification No. 1630, 
dated the lltli September, 1903,— Gazette of India , 1902, Pt. I, p. 383 ; 1903, 
Pt. I, p. 838 ; 

“(1) Where a person subject to military law is brought before a magis¬ 
trate and charged with an offence for which he is liable under the 
Army Act, section 41, to be tried by a court-martial, such magis¬ 
trate shall not proceed to try such person, or to issue orders for 
his trial by a jury, or to inquire with a view to his commitment 
for trial by the Court of Session or the High Court for any offence 
triable by such Court, unless— 

(a) ho is of opinion, for reasons to be recorded, that he should so 
proceed without being moved thereto by competent military 
authority, or 

(b) he is moved thereto by such authority. 

<4 (2) “Before proceeding under rule 1, clause (a), the magistrate shall give 
notice to the commanding officer of the accused, and, until the 
expiry of a period of five days from the date of the service of 
such notice, he shall not — 

(a) acquit or convict the accused under section 243, 245, 247 or 248 

of the Code of Criminal Procedure, .1898 (Act V of 1898), or 
hear him in his defence under section 244 ; or 

( b ) frame in writing a charge against the accused under section 254 ; or 

(c) make an order committing the accused for trial by the 

High Court or the Court of Session under section 213 or 
214 ; or 

(d) issue orders under section 451, sub-section (2), for the trial of 
the accused by jury. 
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Where within the period of five days mentioned in rule 2, or at any 
time thereafter before the magistrate has done any act or issued 
any order referred to in rule 2, clauses (a) to (d), the commanding 
officer of the accused gives notice to the Magistrate that, in the 
opinion of competent military authority, the accused should be 
tried by a court-martial, the magistrate shall stay proceedings, and, 
if the accused is in his power or under his control, shall deliver 
him, with the statement prescribed by section 549, to the authority 
specified in the said section. 

“(4) Where a magistrate has been moved by competent military authority 
under rule 1, clause ( b ), and the commanding officer of the accused 
subsequently gives notice to such magistrate that, in the opinion 
of such authority, the accused should be tried by a court-martial, 
such magistrate, if he has not before receiving such notice done 
any act or issued any order referred to in rule 2, clauses (a) to (d), 
shall stay proceedings, and, if the accused is in his power or under 
his control, shall in the like manner deliver him, with the statement 
prescribed in section 549, to the authority specified in the said 
section. 

<‘(5) Where an accused person, having been delivered by the magistrate 
under rule 3 or 4, is not tried by a court-martial for the offence of 
which he is accused, or other effectual proceedings are not taken, or 
ordered to be taken, against him, the magistrate shall report the 
circumstance— 

(a) in cases occurring in the Province of Madras or Bombay, to the 

Local Government, and, 

(b) in all other cases, through the Local Government to the Governor 

General in Council.” 

S. 549 of the Code and the rules thereunder relate only to persons subject 
to the Army Act and English military law. As to persona subject to Indian 
military law, see arts. 170 to 175, and also arts. 185 and 186, of the Indian 
Articles of War (Act V of 1869), ante. 

As to whether a person tried by a court-martial can be tried again for the 
same offence by an ordinary criminal court, and vice versd , see Pt. I, ch. I, 
§ 17, ante. 

There is nothing in the Army Act which would be inconsistent with a 
rule under this section requiring magistrates to take cognizance of all offences 
of a certain class charged against British soldiers ; for the investiture of courts- 
martial by that Statute with power to try military offenders merely creates a 
concurrent jurisdiction, and does not exclude the jurisdiction of the ordinary 
courts. 
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Extract from 
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THE INDIAN POST OFFICE ACT, 1898. 

(VI of 1898.) 

July, 1898.] 

n 1 ” . «xtend 8 to the whole of British India, inclusive of British 

Baluchistan, the Santhal Parganas, Upper Tanawal, and the Pargana of Spit 
and it applies also to all Native Indian subjects of the King, wherever they 

•J^rbe and to all other British subjects and all servants of the King withi, 
the feudatory States of India. b 

' ^ ta ' ies P ower *' or Gie Government, on the occurrence of any public 

erne gency or in the nterest of the public safety and tranquillity, to 'nt^ept 

sion by post "l A “ ° h * °’' descri P tion ° f articles in course of transmis- 
of 18SD / ,' T C ° nne0tl0n ’ Cf ~ s ‘ 5 the Mi*" Telegraph Act, 1885 (XIII 

a ZZtT may bereg4lCded - special importance 

26. </) On the occurrence of any public emergency, or in the 


Power to inter¬ 
cept postal arti- * any puunu emerffenev. Or in 

S* •“ rr »' "» «** « vanquillity, .he Co.eL G,„„ al 

(vOnnril r*r n T oonl r* -, - 


" 1 .vjuvemur general in 

Council or a Local Government, or any officer specially authorized 
>n this behalf by the Governor General in Council, may, by order 
m writing, direct that any postal article or class or description of 
postal articles in course of transmission by post shall be intercepted 
or detained, or shall be delivered to the Government or to an officer 
thereof mentioned in the order, to be disposed of in such manner 
as the Governor General in Council may direct. 

( 2 ) If any doubt arises as to the existence of a public emer¬ 
gency, or as to whether any act done under sub-section (,) was in 
the interest of the public safety or tranquillity, a certificate signed 
by a Secretary to the Government of India or to the Local Govern- 
ment shall be conclusive proof on the point. 

,2,> “ s ll " ,**- .« 


THE GOVERNMENT BUILDINGS ACT, 1899, 


(IV of 1899.) 

[3rd February , 1899.] 

As to the provisions of this Act and the necessity for it, see Pt. I ch V 
§ 19, ante. For the Statement of Objects and Reasons and the Proceedings 
m Council leading up to its enactment, see Gazette of India, 1895 Pt V 
p. 256 ; and ibid, 1899, Pt. V, p. 15, and Pt. VI, pp. 2,15,20. The Act’ is’ in 
force throughout British India, except the Shan States and the Scheduled 
Districts ot British Baluchistan, the Chittagong Hill Tracts, Angul, Upper 
Tanawal and the Pargana of Spiti. 
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hereas it is expedient to provide for the exemption from the 
operation of municipal building laws of certain buildings and lands 
which are the property, or in the occupation, of the Government and 
situate within the limits of a municipality ; It is hereby enacted as 
follows:— 

1 . (/) This Act may be called the Government Buildings Act, 
1899 . 

( 2 ) It extends to the whole of British India; and 

( 3 ) It shall come into force at once. 

2. In this Act the expression “ municipal authority” includes 
a municipal corporation or a body of municipal commissioners con¬ 
stituted by, or under the provisions of, any law or enactment for the 
time being in force. 

r 

3. Nothing contained in any law or enactment for the time 
being in force to regulate the erection, re-erection, construction, 
alteration or maintenance of buildings within the limits of any muni¬ 
cipality shall apply to any building used or required for the public 
service or for any public purpose, which is the property, or in the 
occupation, of the Government, or which is to be erected on land 
which is the property, or in the occupation, of the Government: 

Provided that, where the erection, re-erection, construction or 
material structural alteration of any such building as aforesaid (not 
being a building connected with Imperial defence, or a building the 
plan or construction of which ought, in the opinion of the Govern¬ 
ment, to be treated as confidential or secret) is contemplated, reason¬ 
able notice of the proposed work shall be given to the municipal 
authority before it is commenced. 

4. (/) In the case of any such building as is mentioned in the last 
preceeding section (not being a building connected with Imperial 
defence or a building the plan or construction of which ought, in the 
opinion of the Government, to be treated as confidential or secret), 
the municipal authority, or any person authorized by it in this behalf, 
may, with the permission of the Local Government previously obtain¬ 
ed, but not otherwise, and subject to any restrictions or conditions 
which may, by general or special order, be imposed by the Local 
Govertiment, inspect the land and building and all plans connected 
with its erection, re-erection, construction or material structural 
alteration, as the case may be, and may submit to the Local Govern¬ 
ment a statement in writing of any objections or suggestions which 
such municipal authority may deem fit to make with reference to such 
erection, re-erection, construction or material structural alteration. 
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( 2 ) Every objection or suggestion submitted as aforesaid shall 
be considered by the Local Government, which shall, after such in¬ 
vestigation (if any) as it shall think advisable, pass orders thereon, 
and the building referred to therein shall be erected, re-erected, 
constructed or altered, as the case may be, in accordance with such 
orders: 

Provided that, if the Local Government overrules or disregards 
any such objection or suggestion as aforesaid, it shall give its 
reasons for so doing in writing, 

(j) Every order passed by the Local Government under this 
section shall be subject to revision by the Governor General in 
Council, but not otherwise, and the decision of the Governor General 
in Council thereon shall be final. 

Sub-section (3) is intended to bar recourse to the courts of law. 



THE CURRENCY CONVERSION (ARMY) ACT, 1899. 

(XIX of 1899.) 

[88th June, 1899.] 

This Act fixes the rate of exchange for calculating the equivalent in British 
Indian currency of sums expressed in British currenoy in the Army Act 
(44 & 45 Viet., c. 58)* It was passed in exercise of the power conferred by e. 
169 of that Statute, and was in the first instance intended to he of temporary 
duration ; but s. 3, which declared that it should continue in force only until 
the 31st March, 1900, was repealod on the 22nd of that month by Act VII of 
1900. For the Statement oj Objects and Reasons and the Proceedings in Council , 
see Gazettes of India, 1899, Pt. V, p. 85, and Pt. VI, pp. 189, 191. 

Whereas it is provided by section 169 of the Army Act that the 
Governor General in Council may declare the amount of the local 
currency which is to be deemed, for the purposes of the said Act, to 
be equivalent to any sum of British currency mentioned therein; 

And whereas it is expedient, in exercise of the power so conferred, 
to provide for the conversion into British Indian currency of sums 
expressed in British currency in the said Act; 

It is hereby enacted as follows : — 


Short title 1 (/) This Act may be called the Currency Conversion (Army) 

extent and com* A . , q _ _ 

raencement. Act, 1099* 

( 2 ) It extends to the whole of British India ; and 
(j) It shall come into force at once. 

In sub-section (1) the word “Annual” originally occurred after the word 
“ Army, ” but it was repealed by Act VII of 1900. 
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2. For the purposes of the Army Act, or of any similar Act for 
the time being in force, fifteen rupees of British Indian currency 
shall be deemed to be the equivalent of one pound of British 
currency, and any sum of British currency mentioned in the said Act 
or in any similar Act as aforesaid shall be deemed to be the equiva¬ 
lent of a sum of British Indian currency calculated at that rate of 
exchange. 


THE INDIAN TOLLS (ARMY) ACT, 1901. 

(II of 1901.) 

[1st April , 1901.] 

As to the provisions of this Act, see Pt. I, ck. V, § 20, ante. For the 
Statement of Object s and Reasons and Proceedings in Council , see Gazette of 
India , 1899, Pt. V, p. 175 ; 1900, Pt. VI, p. 236; 1901, Pt. V, p. 7, and Pt. 
VI, pp. 11, 16. 

The Act is in force generally throughout British India, except the Shan 
States and the Scheduled Districts of Angul, the Chittagong Hill Tracts, and 
Upper Tanawal. 

The repealing clause—s. 8 —and the schedule have been omitted as being 
spent. 

Whereas certain officers, soldiers and other persons, and certain 
animals, baggage and carriages belonging or attached to the Army 
are exempted by section 143 of the Army Act from payment of 
certain duties or tolls ; 

And whereas similar exemptions are made by various enactments 
of the Indian legislatures, but these exemptions are not co-extensive 
with those made by the said Army Act; 

And whereas it is expedient to remove the inconsistency now ex¬ 
isting between the said Army Act and the said enactments, and to 
exempt certain other persons and property belonging to the Army 
from payment of certain tolls ; 

And whereas it is declared by section 169 of the said Army Act 
that “it shall be lawful for the Governor-General of India .... 
to provide by law for reducing any fine directed by this Act to be 
recovered on summary conviction to such amount as may appear to 

the Governor General.to be better adapted to the 

pecuniary means of the inhabitants; and also to declare the amount 
of the local currency which is to be deemed for the purposes of this 
Act to be equivalent to any sum of British currency mentioned in 
this Act,” and it is expedient to alter in the manner hereinafter 
appearing the fine imposed by section 143 of the said Army Act; 

It is hereby enacted as follows: 
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Definitions. 
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1 . (/) This Act may be called the Indian Tolls (Army) Act, 
1901. 

{2) It extends to the whole of British India, inclusive of British 
Baluchistan, the Santhal Parganas and the Pargana of Spiti; and 

(j) It shall come into force on the first day of April, 1901. 

2. In this Act, unless there is anything repugnant in the subject 
or context,— 

( a) “ ferry ” includes every bridge and other thing which is a 
ferry within the meaning of any enactment authorizing the 
levy of tolls on ferries, but does not include any ferry or 
other thing which is included in the definition of “rail¬ 
way” in section 3 of the Indian Railways Act, 1890 : 

( b ) the expression “His Majesty’s Regular Forces has the 
meaning assigned to it by section 190, clause (8), of the 
Army Act, and includes the Indian Reserve Forces when 
subject to military law : 

(r) “horse” includes a mule and any beast of whatever des¬ 
cription which is used for burden or draught or for carry¬ 
ing persons : 

(d) the expression “Indian Reserve Forces” means the forces 

constituted by the Indian Reserve Forces Act, 1888, and 
includes persons holding commissions in the Indian 
Army Reserve of officers when called out in any military 
capacity : 

(<?) “ landing-peace/ includes a pier, wharf, quay, jetty and 

a stage, whether fixed or floating : 

(/) the expression “ local corps” means the Hyderabad Con¬ 
tingent, the Central India Horse, the Malwa Bhil Corps, 
the Bhopal Battalion, the Deoli Irregular Force, the Erin- 
pura Irregular Force, the Meywar Bhil Corps, the Mer- 
wara Battalion and the Escort of the Resident in Nepal, 
and includes any other corps which may be notified by the 
Governor General in Council in this behalf by order pub¬ 
lished in the Gazette of India : 

(g) “pu bl *c authority” means the Government or a local 
authority; and, so far as regards tolls levied by a railway 
company under section 4 of the Indian Guaranteed Rail¬ 
ways Act, 1879, or section 51 of the Indian Railways Act, 
1890, includes such a railway company : and 

(h) “tolls” include duties, dues, rates, rents, fees and charges, 
but do not include customs-duties levied under the Indian 




Tariff Act, 1894, octroi-duties or town-duties on the im¬ 
port of goods, or fares paid for the conveyance of passen¬ 
gers on a tramway. 


As to the “local corps” mentioned in clause (/), see Pt. I, ch. I, p. ii, foot¬ 
note, ante. The Indian Guaranteed Railways Act, 1879, referred to in clause 
(g), is the Act, of Parliament 42 & 43 Viet., c. 4. The other is Act IX of 
1890 of the Indian Legislature. 

3. The following persons and property, namely— Exemptions 

from tolls* 

(a) all officers and soldiers of— 

(i) His Majesty’s Regular Forces, 

(ii) any local corps, or 

(iii) Imperial Service Troops, 

when on duty or on the march, 

(3) all members of a corps of Volunteers when on duty or 
when proceeding to or returning from duty, 

(c) all officers and soldiers of the Indian Reserve Forces when 
proceeding from their place of residence on being called 
out for training or service or when proceeding back to 
their place of residence after such training or service, 

(d) all grass-cutters when employed in the service of— 

(i) His Majesty’s Regular Forces, 

(ii) any local corps, 

(iii) Imperial Service Troops, or 

(iv) any corps of Volunteers, 

(e) all other authorized followers of — 

(i) His Majesty’s Regular Forces, 

(ii) any local corps, 

(iii) Imperial Service Troops, or 

(iv) any corps of Volunteers, 

when they accompany any body of such Forces, Troops or 
Volunteers or any members of such corps on the march, 
or when they are otherwise moving under the orders of 
military authority, 

(/) all members of the families of officers, soldiers or authorized 
followers of— 

(i) His Majesty’s Regular Forces, or 

(ii) any local corps, 

when accompanying any body of troops, or any officer, 
soldier or authorized follower thereof on duty or on the 
march, 

(g) all prisoners under military escort, 


p 

(h) the horses and baggage, and the persons (if any) employed 

in carrying the baggage, of any persons exempted under 
any of the foregoing clauses, when such horses, baggage 
or persons accompany the persons so exempted under 
the circumstances mentioned in those clauses respectively, 

(i) all carriages and horses belonging to His Majesty or employ¬ 

ed in His Majesty’s military service, and all persons in 
charge of or accompanying the same, when conveying- 
any such persons as hereinbefore in this section mention¬ 
ed, or when conveying baggage or stores, or when return¬ 
ing unladen from conveying such persons, baggage or 
stores, 

(/) all carriages and horses, when moving under the orders of 
military authority for the purpose of being employed in 
His Majesty’s military service, 

(£) all animals accompanying any body of troops which are 
. intended to be slaughtered for food or kept for any pur¬ 
pose connected with the provisioning of such troops, and 

(/; all persons in charge of any carriage, ho^e or animal exemp¬ 
ted under any of the foregoing clauses when accompany¬ 
ing the same under the circumstances mentioned in those 
clauses respectively, 

shall be exempted from payment of any tolls— 

(i) on embarking or disembarking, or on being shipped or land¬ 
ed, from or upon any landing-place, or 

(it) in passing along or over any turnpike or other road or 
bridge, or 

(ill) on being carried by means of any ferry, 
otherwise demandable by virtue of any Act, Ordinance, Regulation, 
order or direction of any legislature or other public authority in 
British India : 

Provided that nothing in this section shall exempt any boats, 
barges or other vessels employed in conveying the said persons or 
property along any canal from payment of tolls in like manner as 
other boats, barges and vessels. 

A bicycle or tricycle is a “carriage” — see Stroud’s Judicial Dictionary , 
tit. “ Carnage,” and Simpson v. Teignmouth and Shatdon Bridge Go. (1903), 

72 L. J., K. B., 204. 
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4. (/) No tolls shall be leviable by any local authority in res¬ 

pect of— 

(a) any vessel employed by the Government solely for the trans¬ 


port of troops, or 
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(b) the horses, baggage or other effects of any troops embarking 
or disembarking at any port, or 

(c) carriages belonging to His Majesty Or employed in His 
Majesty's military service embarking or disembarking at 
any port. 

( 2 ) In respect of all such vessels or troops, their families, their 
horses, baggage and their effects, or any such carriages as aforesaid, 
the local authority concerned shall, in addition to its duties in the 
embarking and disembarking of the same, perform and supply all 
such reasonable services and accomodation as may, from time to 
time, be required by the Government, and shall receive payment for 
all such services and accommodation on such terms and for such 
periods as may, from time to time, be determined by the Govern¬ 
ment in consultation with such local authority. 

As to whether a bicycle or tricycle is a “ carriage,” see tho note to s. & 
above. 

5. Any person who demands and receives any toll in contraven¬ 
tion of the provisions of section 3 or section 4 , shall be punishable 
with fine which may extend to fifty rupees. 

6 . (/) If any owner or lessee, or any company, railway ad¬ 
ministration or local authority, claims compensation for any loss 
alleged to have been incurred owing to the operation of this Act, 
the claim .shall be submitted to the Local Government. 

( 2 ) On receiving any such claim, the Local Government, subject 
to the control of the Governor General in Council, shall pass such 
order thereon as justice requires, and shall give all necessary direc¬ 
tions for the purpose of ascertaining the tacts of the case and of 
assessing the compensation, if any, to be paid. 

7. (/) The Governor General in Council, and the Local Gov¬ 
ernment with the previous sanction of the Governor General in 
Council, may make rules to carry out the purposes and objects of 
this Act. 

( 2 ) In particular and without prejudice to the generality of 
the foregoing power, the Governor General in Council, or the 
Local Government with the previous sanction of the Governor 
General in Council, may make rules providing for the form of 
passes to be given to persons or bodies of persons or in respect of 
property entitled to exemption from the payment of tolls under 

this Act. . 

(j) The power to make rules under this section is subject to 
the condition of the rules being made after previous publication. 
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(*) All rules made under this section shall be published in the 
Gazette of India or in the local official Gazette, and, on such 
publication, shall have effect as if enacted by this Act. 

As to what is meant by “ previous publication” in sub-section (3), see Pt. I, 
eh. YI, § 11 (15), ante , 

It is quite superfluous to enact—though it is not infrequently done—that 
statutory rules “have the force of law for they have that force without 
any such enactment so long as they are consistent with the law and intra 
vires. But it is useful to employ the language of sub-section (4), since 
the House of Lords has held— Institute of Patent Agents v. Lochvood (1894), 
L. R. App. Cas. 347 — that, where an Act expressly declares that rules made 
under it shall have the same effect as if enacted by it, the courts of law 
cannot call in question any such rules any more than they can call question the 
powers of the legislature itself. 

The following rules have been made under this section* : — 

“1. Save as hereinafter otherwise provided in rule 2, where exemption 
from the payment of tolls is claimed under the Indian Tolls (Army) Act, .1901 
(II of 1901), in respect of any person or body of persons or any property, a 
pass, in the form annexed, shall be presented on the demand of the person 
authorised to demand the tolls. 

“2. (I) No passes shall be required in the case of— 

(a) officers and soldiers of— 

(i) His Majesty’s Regular Forces, 

(ii) any local corps, or 

(iii) Imperial Service Troops, 

in uniform when on duty or on the march ; 

(b) members of a corps of Volunteers in uniform when on duty or when 

proceeding to or returning from duty ; 

(<) officers and soldiers of the Indian Reserve Forces in uniform when 
proceeding from their place of residence on being called out for 
training or service or when proceeding back to ther place of 
residence after such training or service ; 

(d) grass-cutters and other authorized followers of — 

(i) His Majesty’s Regular Forces, 

(ii) any local corps, 

(iii) Imperial Service Troops, or 

(iv) any corps of Volunteers, 

when they accompany any body of such Forces, Troops or Volunteers 
or any members of such corps on the march ; 

(e) members of the families of officers, soldiers, or authorized followers 

of— 

(i) His Majesty’s Regular Forces, or 

(ii) any local corps, 

when accompanying any body of troops, on duty or on the march ; 

f) prisoners under military escort in uniform ; 

(g) the horses and baggage, and the persons (if any) employed in 
carrying the baggage, of any persons specified in any of the 


* See Gazette of India, 1903, Pt. I, p. 908. 




INDIAN TOLLS (ARMY) ACT, 19OL 

foregoing clauses, when such horses, baggage or persons accom¬ 
pany the persons so specified under the circumstances mentioned 
in those clauses, respectively ; 

(h) carriages and horses belonging to His Majesty or employed in His 
Majesty’s military service, and all persons in charge of or accom¬ 
panying the same, when conveying any such persons as herein¬ 
before in this rule mentioned, or when conveying baggage or stores ; 
(t) animals accompanying any body of troops which are intended to be 
slaughtered for food or kept for any purpose connected with the 
provisioning of such troops ; or 

( j ) persons in charge of any carriage, horse or animal exempted under 
any of the foregoing clauses when accompanying the same under 
the circumstances mentioned in those clauses respectively. 

“(2) No passes shall be required in the case of officers of His Majesty’s 
Regular Forces or of any local corps or of any Imperial Service Troops, when 
travelling on duty though not in uniform : 

“Provided that the officer so travelling shall furnish in writing, to the 
person authorized to demand toll, his name, rank and the nature of the duty 
on which he is engaged. 

“3. ( 1 ) Save as hereinafter provided in sub-rule (£), every pass shall * be 
signed by the Commanding Officer of the regiment, corps, or detachment 
concerned, or by a station staff officer. 

“(2) In the case of members of a corps of volunteers, or of officers and 
soldiers of the Indian Reserve Forces, every pass shall be signed, in a 
Presidency-town, by the Commissioner of Police, and, elsewhere, by the 
District Magistrate, or by such officer as the District Magistrate may 
authorize in this behalf.” 

Form of Pass. 




[Issued under the Indian Tolls {Army) Act, 1901 {II of 1901).] 

This pass is issued subject to the rules on the reverse in respect of the 
persons and property specified in the annexed schedule, and exempt from the 
payment of tolls on the occasipn of— 

Embarking or being shipped at _____ 

Disembarking or being landed at __ 

Proceeding from _ ... _ to _ 

It will remain in force from __ _up to the _ 190 . 

Schedxde. 


Part I. 

Persons. 

Officers 

Soldiers 

Members of Volunteer Corps 
Grass-cutters employed in service of 
troops or volunteers... 

Authorized followers of troops or 
volunteers 


Number. 

Name of Corps. 




Remarks. 


Note.— Where 
passos for local 
use are Issued— 
as, for example, 
to grass-cutters 
proceeding 
daily to pastur¬ 
age—the use of 
bi-liugual pass¬ 
es may bo of 
advantage, and, 
if so, may be 
adopted, Se ^ 
Mily. Deptt. 
letter No. 3027. 
C, dated the 9th 
December, 1903. 
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Schedule — (contd.) 



Number. 

Name of Corps. 

Remarks. 

Members of families of officers, 
soldiers or authorized followers. 
Persons in charge of horses, carriages, 
slaughter animals and baggage. 
Prisoners 




Part II. 




Property. 

Horses as defined in the Act* 
Carriages 

Slaughter animal 

Baggage 

1 




* “ Horse ” includes a mule and any beast of whatever description which is used for 
burden or draught or for carrying persons. Section 2, clause (c). 


Place- 
Date - 


(Sd.) 

Commanding Officer of 

Station Staff Officer at 

District Magistrate at 

Officer authorized by District Magistrate at 

Commissioner of Police at 

Endorsement. 


[Here enter rules 1 to 3.] 


THE CANTONMENTS (HOUSE-ACCOMMODATION) 
ACT, 1902. 

(II of 1902.) 

[lftli February, 1902 ] 

As to this Act, see Pt. I, cli. V, § 9, ante . For the Statement of Objects and 
Reasons , Select Committee's Reporty and Proceedings in Council leading up to 
its enactment, see Gazette of India , 1898, Pt. V, p. 364, Pt. VI, p. 395 ; 
1901, Pt. VI, p. 228 ; 1902, Pt. V, p. 9, Pt. VI, pp. 2, 12. The measure, 
as at first drafted, proceeded on the assumption that all land in cantonments 
belonged to the State, and that the erection of buildings upon such land had 
been allowed only upon terms and conditions similar to those which the Bill 
proposed once for all and finally to lay down ; and consequently it purpor- 
ted to provide that, if any house-owner could discharge the onus of showing 
affirmatively that it was not so as regards the particular site occupied by his 
house, the application of the contemplated Act should, pro tantOy be barred. 
This shifting of the burden of proof not unnaturally excited considerable alarm 
and dissatisfaction, and it was eventually agreed, in the latest stage of the 
proceedings in the Legislative Council, to take the course preferred by the 
opposition and avoid all question of title to the soil by making the application 
of the Act altogether independent of that question. At the same time the Gov* 
ernment of India were careful—see the speech of the Military Member (the 
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Hon’ble General Sir E. Elies) on the passing of the Bill on the 4th February, 
1902—to guard against their appearing to have abandoned the position original¬ 
ly assumed or to have made any admission detrimental to the claim of the State 
to the ownership of land in cantonments. Sir E, Elies, while declaring that he 
withdrew nothing that he had said as to the equity of the presumption which 
it had at first been proposed to claim in favour of the Government, added :— 
“The presumption was raised and asserted by the original framers of the Bill 
simply because the principle underlying it was regarded as the strongest 
justification for a measure involving a certain amount of interference with the 
ordinary law of contract between landlord and tenant. We do not desire to 
have a statutory declaration regarding it for any other purpose ; and when 
the spokesmen of the house-owners themselves come forward, as they have 
done, and say that the operative provisions of the Bill, as it now stands, are 
perfectly reasonable, that they justify themselves, and that they may be 
applied quite irrespectively of any considerations based upon the ownership 
of the soil, I must confess that they are practically conceding to us what we 
want. We shall, in the first place, avoid the necessity for a succession of 
troublesome and not inexpensive local inquiries into intricate questions of title ; 
for all that we shall have to do, is to satisfy ourselves regarding the expediency 
of making the Act operative in any particular case. In other words, we shad 
have to take into consideration only such arguments as those put forward in 
the earlier part of the Barrackpore memorial, namely, that there is already 
plenty of accommodation available for military men on reasonable terms at 
Barrackpore, that the relations between landlords and tenants there are satis¬ 
factory, and that there is no call for interference in the matter. In the 
second place, we shall avoid the chance of subsequent litigation regarding 
the operation of the Act. And, finally, we shall have a simple and 
practical measure to administer.” The wisdom of the course thus taken 
becomes even more obvious when it is remembered that the Canton¬ 
ments Act, 1889 (III of 1889), ante, recognises —see s. 26 (27)—private 
property in land in cantonments, and undoubtedly enables the Gov¬ 
ernment to include land at any time within cantonment limits for purely ad¬ 
ministrative reasons and without regard to the question of ownership ; while, 
as a matter of fact, cantonment boundaries have been, and are still, fixed, 
under s. 4 of that Act, irrespectively of whether the area included is State 
land or not. Had this Act been passed in its original form, the inclusion 
of private land in cantonments would at once have become unjust and indefen¬ 
sible. 

Where this Act has not been declared to be operative, the power of 
the military authorities to appropriate a house must continue to depend upon 
the rights of the owner and the terms upon which the house was built by him 
or his predecessor in interest. If the building was granted after the date of 
the coming into force of the Cantonment Code of 1899 (i. e., ordinarily, on or 
after the 1st October of that year), the power must have been fully secured by 
the terms of the lease executed under ch. XXI of that Code, ante , p. 527 ; but, 
if it was granted before then, the respective rights of the Government and the 
house-owner depend on the conditions expressly or impliedly imposed by the 
former and accepted by the latter when he was admitted to the occupation 
of the site. Where there is an express agreement, that will, of course, con- 
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elude the question. Where, however, there is no express agreement, the case 
for the military authorities will usually rest upon the Army Regulations , 
India, in force at the particular time and in the particular place concerned ; 
but in that event it will be for the Government to prove that the existence, 
nature and application of the Regulations were—or may, in the circumstances, 
reasonably be presumed to have been—known to the occupier, and that accep¬ 
tance of the conditions laid down by them should, therefore, be held to have 
been the basis of the original agreement between the parties. If a power of 
appropriation cannot thus be shown to have been reserved to the Government, 
appropriation can be effected only under the law for the compulsory acquisi¬ 
tion of land for a public purpose. By s. 3 (a) of the Land Acquisition Act, 
1894 (I of 1894), “land” is defined so as to include “benefits to arise out of 
land and things attached to the earth or permanently fastened to anything 
attached to the earth and provision is made for the compensation of “all 
persons interested in the land” which is to be acquired. Apparently, then, a 
building erected on land belonging to the Government could be compulsorily 
acquired under the Act of 1894, the owner of the building having an interest 
in the soil entitling him to be compensated for his disturbance. In such a 
case, however, the declaration made under s. 6 of the Act of 1894 should, no 
doubt, be to the eftect that the land, and not the building alone, is 
required for a public purpose. 

The Cantonments (House-Accommodation) Act, 1902, is in force generally 
throughout British India, except the Shan States and the Scheduled Districts 
of the Santhal Parganap, the Chittagong Hill Tracts, Angul, the Pargana of 
Spiti, and Upper Tanawal : hut special provision as to its becoming actually 
operative in any cantonment area is made by s. 3. It is not required as 
regards houses built under building leases granted after the coming into 
force of the Contonment Code, 1899, inasmuch as s. 259 of that Code requires 
the execution of an agreement stipulating for the liability to appropriation, 
in favour, not only of military, but also of civil, officers, of any house erected 
by the lessee, and s. 4 of this Act (which—see s. 5 and the note thereto below — 
is confined to the provision of accommodation for military men) expressly 
saves such agreements. 

Whereas various conditions, rules, regulations and orders have 
from time time been laid down by, or by the authority of, the Gov¬ 
ernment, in regard to the grant of knd and the occupation of land 
and houses in cantonments, with the object of securing, amongst 
other things, that houses built on such land should be made available 
when required for the accommodation of military officers ; 

And whereas, notwithstanding the said conditions, rules, regula¬ 
tions and orders, difficulties have frequently been experienced in 
obtaining house-accommodation in cantonments for military officers, 
and it is expedient to make better provision for that purpose ; 

It is hereby enacted as follows 





:antonments (house-accommodation) act, 1902 . 


Chapter I. 
Preliminary. 



1. (/) This Act may be called the Cantonments (House-Accom- short, title, ex- 
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modation) Act, 1902 . 


( 2 ) It extends to the whole of British India (inclusive of British 
Baluchistan), except Aden ; and 

(j) It shall come into force at once, but it shall not become 
operative in any cantonment or part of a cantonment until the 
issue, or otherwise than in pursuance, of a notification as hereinafter 
provided by section. 3 . 

As to the actual operation of the Act, see the notes to s. 3 below. 

The Act has been applied, in the exercise of fpreign jurisdiction, to the 
cantonments of Mhow, Neemuch, and Nowgong, which are in Native State 
territory—see Gazette of India, 1902, Pt. I, p. 807 ; to the cantonment of 
Baroda— Bee ibid.,-p. 419 ; to the cantonment of Secunderabad—see ibid., 

1903, Pt. I, p- 879 ; to the cantonment of Aurangabad—see ibid., 1904, Pt. I, 
p. '205 ; and to the cantonment of Deesa—see Bombay Government Gazette, 

1904, Pt. I., p. 633. 

2. (/) In this Act, unless there is anything repugnant in the Definitions, 

subject or context,— 

(а) “ Cantonment Authority ’■ means a Cantonment Committee, 

or, in the case of a cantonment for which such a Commit¬ 
tee has not been constituted, or has ceased exist, or cannot 
be convened, the Commanding Officer of the cantonment: 

(б) “ Command ” means one of the principal portions into 

which the army of India is for the time being divided : 

(c) “ General Officer of the Command ” means the General 

Officer commanding the forces in a Command; 

(d) “ house ” means a house suitable for occupation by a military 

officer, and includes the land and buildings appurtenant 
to such house : 

(e) “ military officer ” means a commissioned or warrant officer 

of His Majesty’s regular forces on military duty in a can¬ 
tonment, and includes a Chaplain, a Cantonment Magis¬ 
trate and any person in Army departmental employment 
whom the General Officer of the Command may at any 
time, for the purposes of this Act, place on the same 
footing as a military officer : 

(/) “ owner ” includes the person who is receiving, or is entitled 
to receive, the rent of a house, whether on his own ac¬ 
count or on’behalf of himself and others or as an agent or 
trustee, or who would so receive the rent, or be entitled to 
receive it, if the house were let to a tenant: and 


mtSTffy, 
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(g) the expression “ repairs ” to a house includes such repairs 
as are usually made to houses in the neighbourhood, but 
does not include additions, improvements or alterations, 
except in so far as they are necessary to carry out such 
repairs as aforesaid or have been made with the owner's 
consent. 

( 2 ) If any question arises whether any land or building is 
appurtenant to a house, it shall be decided by the Cantonment 
Magistrate, whose decision thereon shall, subject to revision by the 
District Magistrate, be final. 

The definition of the expression “ house ” is important. It follows there¬ 
from that there is no objection to the application of the Act to the whole of 
an area in a cantonment which is largely or to any extent occupied by shops 
or buildings unfit for habitation by military officers. The plan of declaring 
the enactment to be operative in respect only of certain tenements, to the 
exclusion of others unsuitable for the accommodation of military officers, is, 
therefore, useless and consequently to he deprecated. 


Chapter II. 

Application of A ct. 

cantovmionta, 3. (/) The Local Government, with the previous sanction of 

tonmonta? Tn the Governor General in Council, may, by notification in the local 
operative. 4 4 ° official Gazette, declare this Act to be operative in any cantonment 
or part of a cantonment situate in the territories under its adminis¬ 
tration, other than a cantonment situate within the limits of a 
Presidency-town. 

( 2 ) Before issuing a notification under sub-section (/) in respect 
of any cantonment or part of a cantonment, the Local Government 
shall cause local inquiry to be made with a view to determining 
whether it is expedient to issue such notification and what portion 
(if any) of the area proposed to be included therein should be ex¬ 
cluded therefrom. 

Under this section the Act has been brought into operation throughout 
the whole or parts only of the following cantonments in British India :— 


Agra— 
Ahmedabad— 
Ahmednagar- 
Belgaum— 

Bellary— 
Cawnpore— 


United Provinces Gazette, 1903, Pt. I, p. 899 ; 
Bombay Government Gazette , j ” ” p' 245 • 


Fort St. George Gazette , 
United Provinces Gazette, 


\1904, 

a 

/1902, 
l1904, 

1903, 

1904, 


1267 ; 
2044; 


p. 245 ; 

p. 1186; 
p. 201 ; 
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^Chakrata — 

»» 

United Provinces Gazettey 

1903," Pt. I, p. 789; 

Dehra Dun— 

»> 

n ft ft 

1904, „ „ p. 247; 

Dibrugarh— 

>> 

Assam Gazette , 

1903, Pt. II, p. 611 ; 

Dinapore — 

»> 

Calcutta Gazettey 

1903, „ „ p. 1367; 

Fyzabad— 

>» 

United Provinces Gazette , 

1903, „ „ p. 899; 

Hyderabad (Sind) „ 

Bombay Government Gazettey 

1904, „ „ p. 307 ; 

Jacobabad —• 

a 

a a a 

it a ii a a 

Jhansi — 

>» 

United Provinces Gazettey 

1903, „ „ p. 789 ; 

Jubbulpore — 

a 

Central Provinces Gazettey 

Ii it it P* 251 | 

Kamptee — 

» 

a a a 

,, ,, ,, p. 166 ; 

Karachi — 

it 

Bombay Government Gazette f 

1904, ,, ,, p. 307 ; 

Kirkee — 

a 

a a a 

1903, „ „ p. 1467 ; 

Lansdowne — 

a 

United Provinces Gazettey 

a a a P* 789 ; 

Lucknow — 

i) 

a it it 

a a it ii >* 

Meerut — 

a 

if if it 

a a a P* 789 y 

Muttra — 

a 

ii it fi 

it ii it P- /89 ; 

Nasirabad — 

a 

Gazette of India , 

„ Pt. II, p. 587 ; 

Pachmarhi — 

a 

Central Provinces Gazettey 

„ Pt. I, p. 251 ; 

Pallavaram — 

j» 

Fort St. George Gazettey 

,, ,, ,, p. 1186 ; 

Poona — 

a 

Bombay Government Gazette , 

1904, „ „ p. 245 ; 

Poonamallee — 

a 

Fort St. George Gazettey 

1903, ,, „ p.918; 

Roorkee — 

»> 

United Provinces Gazette , 

a n a P* 789 ; 

St, Thomas’ Mount- 

-Fort St. George Gazettey 

1903, „ „ p. 918 ; 

Shillong — 

»> 

Assam Gazettey 

,, Pt. II, p. 611 5 

Silchar — 

a 

a 

a >> a n a > 

Sitapur— 

a 

United Provinces Gazettey 

yy Pt. I, p. 789 ; 

Trichinopoly — 

it 

Fort St. George Gazettey 

„ „ „ p. 1226. 


The application of the Act to Bukloh, Delhi, Dugshai, Jhelum, Jullundur, 

Jutogh, Mean Meer, Mooltan, Sabathu, Solon, and Umballa, and also to 
certain other cantonments in the Punjab, is, it is believed, now under 
consideration * 

4. Nothing in this Act shall affect the provisions of any written saving 
instrument executed by or on behalf of the East India Company or menta. 
the Government, unless the other party entitled and the Secretary 
of State for India in Council consent in writing to be bound by the 
terms of this Act. 


of writ* 
insfcru* 


Chapter III. 

Appropriation of houses for occupation by military officers . 

5. Every house situate in a cantonment or part of a cantonment Liability of 
in respect of which a notification under section 3 , sub-section (/), priation 0 fo? p ^ 
is for the time being in force, shall be liable, subject to the provi- li^officer™ 1- 
sions hereinafter contained, to appropriation at any time for 
occupation by a military officer. 
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In the Bill as introduced it was proposed to apply the measure to appro¬ 
priation for civil, as well as military, officers. But the main justification for 
the measure—vis:., the argument that cantonments are military stations in 
which military considerations are, and must always have been treated as, 
paramount, and can never have been intentionally put on one side—obviously 
could not be used to support the inclusion of civil officers within its scope. 
There are, moreover, but few civil officers whose accommodation in canton¬ 
ments is necessary, and for these the Government may be expected to make 
special provision, if required ; while the exclusion of such officials from the 
benefits of the measure provides at once a disinterested agency through which 
to hold the balance fairly between military tenants and non-official house¬ 
owners and so to administer the provisions regarding references to committees 
of arbitration—see ss. 18 to 21, and ch. IV, post % Accordingly the Government 
of India agreed to yield a point and confine the Act to the appropriation of 
houses for military officers alone; but the interests of civil officers are 
safeguarded by executive orders—see the Army Regulations, India—to 
the effect that, where the civil and military lines are distinct, military 
officers shall not be allowed to encroach on, or reside in, the former without 
the consent of the civil authorities previously obtained through the General 
Officer Commanding the District. 

6. Where the Cantonment Authority, on application made to 
it as hereinafter provided by section 8 and subject to the require¬ 
ments of that section, considers that the liability imposed by 
section 5 should be enforced on behalf of a military officer, it may, 
if the house is not already occupied by a military officer, by notice— 

(a) require the owner to let the house to the military officer 

named in the notice, and 

(b) require the existing occupier (if any) to vacate the same. 

7. If a house is already occupied by a departmental military 
officer, and the Cantonment Authority, on application made to it 
as hereinafter provided by section 8 and subject to the requirements 
of that section, considers that the liability imposed by section 5 
should be enforced on behalf of a regimental officer, or vice versd, 
it may, by notice, require the officer in occupation to vacate the 
house; and may, if necessary, by further notice require the owner 
to accept the change of tenancy. 

8 . (/) Where a military officer considers that a notice should be 
issued in his behalf under section 6 or section 7, as the case may 
be, he may request the Commanding Officer of his regiment, or 
(in the case of. a departmental military officer) the local head of 
his department, to make an application to that effect to the Canton¬ 
ment Authority. 

(2) On receipt of an application made under sub-section (/), 
the Cantonment Authority shall inquire into the case, and it shall 
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(a) that it is necessary or expedient for the military officer to 

reside in the cantonment, or, if this Act is in force in part 
of the cantonment only, then in that part; 

(b) that the circumstances are such as to require its intervention ; 
(r) that the monthly rent proposed for the house is reasonable ; 


and 


(d) that the house is suitable for the residence of the officer and, 
if it is occupied, that there is no vacant house in the 
cantonment or the said part of the cantonment, as the 
case may be, which is suitable for his residence. 
Explanation /.—Where the rent of a house is registered in the 
office of the Cantonment Authority, the rent so registered shall be 
presumed, until the contrary is shown, to be the reasonable rent for 
the house. 

Explanation II .—In considering whether a house is suitable 
for the residence of a military officer, regard shall be had to— 

(?) the locality in which his duties chiefly lie, 

(it) his rank, and 

(Hi) the number of persons dependent upon, and residing with, 


him. 


These provisions clearly contemplate appropriation for th e use of an indi¬ 
vidual officer ; and it would seem that they could not be applied for the 
purpose of securing an officers’ mess. In such a case it would be necessar y to 
fallback upon the ordinary law, and possibly to resort to the provisions of the 
Land Acquisition Act, 1894 (I of 1894), as to which see the notes on p 580 above. 

9. Every notice to an owner issued under section 6 or section 
7 shall state the amount of monthly rent proposed as reasonable 
for the house. 

10 (/'i No house in any cantonment or part of a cantonment sanction to oo* 

v ' . , cupation of 

in which this Act has been declared by a notification under section houHoas a boa- 

3, sub-section (/), to be operative, shall, unless it was so occupied 
at the date of such notification, be occupied for the purposes of a 
hospital, bank, hotel, shop or school, or by a railway administration, 
without the previous sanction of the General Officer of the Com¬ 
mand, given with the concurrence of the Local Government. 

(a) Before application is made for such sanction as aforesaid, 
the Commanding Officer of the cantonment shall certify whether 
or not in his opinion the number of houses in the cantonment, as 
compared with the strength of the existing or probable garrison, 
renders it likely that such occupation as aforesaid would — 
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(a) cause any difficulty in obtaining accommodation in the canton¬ 

ment, or in the part of the cantonment in which the 
house is situate, for military officers, or 

( b) necessitate the acquisition of land at some future time for 

the extension of the cantonment. 

11 . No notice shall be issued under section 6, if the house— 

(a) was occupied prior to the date of a notification undsr section 

3, sub-section (/), declaring the Act to be operative in 
the cantonment or part of the cantonment, or is occupied 
with the sanction required by section io, as a hospital, 
bank, hotel, shop or school and has been so occupied 
continuously during the three years immediately preceding 
the time when the occasion' for issuing the notice arises, or 

(b) was occupied prior to the date of such a notification as is 

referred to in clause (a), or is occupied, with the sanction 
aforesaid, by a railway administration, or 

(c) is occupied by the owner, or 

(d) is appropriated by the Local Government, with the con¬ 

currence of the General Officer of the Command, or by 
the Governor General in Council, for use as a public 
office or for any other purpose. 

12 . (/) If a house is unoccupied, a notice issued under section 
6 may require the owner to give possession of the same to the 
proposed tenant within four days from the service of the notice. 

(:?) If a house is occupied, a notice issued under section 6 or 
section 7 shall not require its vacation in less than thirty days from 
the service of the notice. 

As to the meaning of tbe word “ day, ” see Pb. I, ch. VI, § 6, ante. 

13 . If the owner fails to give possession of a house to the 

proposed tenant in pursuance of a notice issued under section 6 
or section 7, or if the existing occupier fails to vacate a house in 
pursuance of such a notice, the Cantonment Magistrate, by himself 
or by another person generally or specially authorized by him in 
this behalf, shall enter on the premises and enforce the surrender 
of the house. 

14 . (/) If a house in respect of which a notice is issued under 

section 6 or section 7 is shown to the satisfaction of the Local 

Government, or is proved by a decree or order of a court of com¬ 
petent jurisdiction, to have been erected— 

(a) under any conditions, rules, regulations or orders which 
were in force in Bengal prior to the eighth day of 


wuisr/f 
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December, 1864, and conferred on the owner the option 
of offering the house for sale to the military officer apply¬ 
ing for its appropriation for his occupation, or to the East 
India Company or the Government, or 
(b) under any conditions, rules, regulations or orders which were 
in force in Bombay prior to the first day of June, 1875, 
and conferred such an option as is described in clause 

(a), 

then the owner shall have the option of either complying with the 
notice or offering the house for sale to the military officer in whose 
behalf the notice was issued, or to the Government. 

(2) If the owner elects to sell the house, and such military officer 
or the Government is willing to purchase it, the amount of the 
purchase-money to be paid shall, in the event of disagreement, be 
determined by a Committee of Arbitration. 

15 . (/) If a house is occupied by a tenant holding in good 

faith and for valuable consideration under a registered lease for any 
term exceeding one year, or from year to year, no notice shall be 
issued under section 6 or section 7 without the previous sanction of 
the Officer Commanding the District. 

(2) If a house, in respect of which a notice is issued under 
section 6 or section 7, is occupied by a tenant holding in good faith 
and for valuable consideration under a registered lease for any term 
exceeding one year, the Secretary of State for India in Council shall, 
for the term of one year from the date on which the house is 
vacated in pursuance of the notice, or for the unexpired term of the 
lease, whichever is the shorter, be liable to the owner for the rent 
payable under this Act or, if no rent is so payable, for the rent fixed 
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by the registered lease. 

(j) If a house, in respect of which a notice is issued under 
section 6 or section 7, is occupied by a tenant holding in good faith 
and for valuable consideration under a registered lease from year to 
year, the Secretary of State for India in Council shall be liable as 
aforesaid for the term of six months from the date on which the 
house is vacated in pursuance of the notice. 

(4) Nothing in this section shall be deemed— 

(a) to render the said Secretary 6f State in Council so liable 

unless an application in writing in this behalf is made 
by the owner to the Cantonment Authority within 
fifteen days from the service of the notice; or 

( b ) to limit or otherwise affect any agreement between the 

said Secretary of State in Council and the owner. 
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As to what is implied by “ good faith ” see s. 3 (20' of the General Clauses 
Act, 1897 (X of 1897) and Pt. I, ch. VI, § 11 (17), ante . 

16 . (/) Subject to the terms of any agreement in writing bet¬ 
ween an owner and a military officer, and to the provisions of this 
section, every lease of a house to such an officer shall be deemed to 
be a lease from month to month, terminable,— 

(a) without notice, in the case of a Committee of Arbitration 

deciding, as hereinafter provided, that the house has 
become unfit for occupation, 

(b) by half a month’s notice to the owner, in the case of 

the departure of the officer from the cantonment on 
duty or under medical certificate, and 

(c) by one month’s notice to the owner, in any other case. 

(2) The Cantonment Magistrate shall, if the military officer so 

desires, cause the notice required by sub-section ( 7 ), clause (b) or 
clause (r), to be served on the owner. 

(j) Where a military officer has, in pursuance of sub-section 
(/), clause ( a ), given up his occupation of a house without notice and 
has occupied the house during a portion only of the calendar month 
in which his occupation ceased, he shall be liable to pay as rent for 
that portion a sum bearing the same proportion to the monthly rent 
as the said portion bears to the whole month. 

(4) Where a notice in respect of a house has been issued under 
section 6 or section 7 and the house has been vacated in pursuance 
thereof, the tenancy of the military officer in whose behalf the notice 
was issued, shall be deemed to have commenced on the date on which 
the house was vacate^. 

17 . If the tenant of a house, being a military officer, sublets the 
same without the consent of the owner, the sub-lease shall be voida¬ 
ble at the option of the owner. 


Power for owner 18 . (/) If the owner considers that the rent stated in a notice in 

o refer ques- ' 

ion of rent. accordance with section 9 is not reasonable, he may, within a period 
of fifteen days from the service of such notice, require that the 
matter be referred by the Commanding Officer of the cantonment to 
a Committee of Arbitration. 

(2) If the owner does not make such a requisition within the 
said period, he shall be deemed to have accepted the rent so offered. 

(3) The rent fixed by a Committee of Arbitration or accepted 
by the owner under this section shall be deemed to be the rent pay¬ 
able by the military*officer in whose behalf the notice was issued, as 
from the commencement of his tenancy, and the amount of such 
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rent shall not be called in question by either party, except in the cir¬ 
cumstances mentioned in section 21, clause ( a ). 


As to the meaning of the word “clay” and the computation of time, see 
Pt. I, eh. VI, § 6, ante. 


19 . (/) If the owner fails to execute any repairs to a house 
which the tenant, being a military officer, considers necessary, the 
Cantonment Authority may, at the request of the tenant and if it is 
satisfied that such repairs or any of them are necessary, by notice 
require the owner to execute such repairs, or such of them as it may 
consider necessary, within a period, not less than fifteen days, to be 
specified in the notice. 

(2) If the owner objects to comply with a notice issued under 
sub-section (/), he may, within fifteen days from the service of the 
notice, require that the matter be referred by the Commanding 
Officer of the cantonment to a Committee of Arbitration. 

See the note to s. 18 above. 

20 . If the tenant of a house, being a military officer, considers 
that his lease should be terminable without notice in consequence of 
the house having become unfit for occupation, he may require that 
the matter be referred by the Commanding Officer of the cantonment 
to a Committee of Arbitration. 


Power for owner 
to refer question 
of repairs. 


Power for mili¬ 
tary tenant to 
refer question of 
unfitness for oc¬ 
cupation. 


21. If the owner and the tenant of a house, being a military 
officer, disagree— 

(«) as to any change in the rent of the house which is proposed 
in consequence of dilapidations or additions to buildings 
or for any other similar reason, or 

on any matter relating to rent or repairs not otherwise pro¬ 
vided for by this Act. 

either the owner or the tenant may require that the matter be 
referred by the Commanding Officer of the cantonment to a Com- 
mittee ot Arbitration. 


Power to refer 
other questions. 


(*) 


22 . Where— 

Power for mill- 

(a) the owner fails to comply with a notice issued under section 

19, sub-section (/), and has not, within fifteen days from «>*ercost. d re ‘ 
the service of such notice, required that the matter be 
referred to a Committee of Arbitration, or 
(£) a Committee of Arbitration, decides that repairs are neces¬ 
sary and the extent to which they are necessary, and 
specifies the period within which they are to be executed, 
and the owner fails to execute them within such period, 
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the Military Works Services or the Public Works Department shall, 
on the application of the tenant of the house, being a military officer, 
cause the repairs specified in the notice or, if the matter has been 
referred to a Committee of Arbitration, in the decision of the Com¬ 
mittee, to be executed at the expense of the tenant, and the tenant 
may.deduct the cost thereof from the rent, or otherwise recover it 
from the owner. 

See, again, the note to s. 18 above, 

23 . Every person on whom devolves, by transfer, by succession 
or by operation of law, the interest of an owner in any house, or in 
any part of any house, situate in the cantonment or part of a canton¬ 
ment in respect of which a notification under section 3, sub-section (i>, 
is for the time being in force, shall be bound to give the Cantonment 
Magistrate notice of the fact within one month from the date of such 
devolution, and, if he, without reasonable cause, fails to do so, shall 
be punishable with fine which may extend to fifty rupees. 

It was at first proposed here to take power for the military authorities to 
veto transfers ; but the proposal was, on the recommendation of the Select 
Committee, discarded as involving an arbitrary, and in the circumstances an 
unnecessary, interference with the ordinary rights of the subject. As to what 
is “ reasonable”, see the note to e. 18, Act V of 1869, ante , p. 825. 

Chapter IV. 

Committees of Arbitration. 

24 . In the event of any disagreement as to the amount of the 
purchase-money of a house to be sold under section 14, sub-section 
( 2 ), the Cantonment Authority shall apply to the Commanding Officer 
of the cantonment to refer the matter to a Committee of Arbitra¬ 
tion, and the Commanding Officer of the cantonment shall forthwith 
proceed to convene a Committee of Arbitration to determine it. 

25 . Where a requisition is made to the Commanding Officer 
of the cantonment by an owner under section 18, section 19 or sec¬ 
tion 21, the Commanding Officer of the cantonment shall forthwith 
proceed to convene a Committee of Arbitration — 

(a) to determine the amount of monthly rent to be paid, or 

(1 b ) to determine whether any, and (if any) what, repairs are 
necessary, the extent to which they are necessary, and the 
period within which they are to be executed, or 

(c) otherwise to determine the question in dispute. 

26 . (/) Where a requisition is made to the Commanding Officer 
of the cantonment by a military officer under section 20 or sec¬ 
tion 21, the Commanding Officer of the cantonment may, after such 
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•y as he may think fit to make, proceed to convene a Com¬ 
mittee of Arbitration— 

(a) to determine whether the house has become unfit for occupa¬ 
tion, or 

(( b ) to determine the amount of monthly rent to be paid, or 

(c) to determine whether any, and (if any) what, repairs are 

necessary, the extent to which they are necessary, and the 
period within which they are to be executed, or 

(d) otherwise to determine the question in dispute. 

(2) In the exercise of the discretion vested in him by sub-section 
(/), the Commanding Officer of the cantonment may refuse to 
convene a Committee of Arbitration on the ground that the applica¬ 
tion therefor is groundless or frivolous. 

It should be borne in mind that the discretion here given must not be 
exercised arbitrarily ; for, if it is so exercised, the courts of law may interfere. 
In such a case the power is coupled with a duty, and the right to have a 
matter referred to arbitration ought not to be dependent upon mere capric&. 

27 . (/) Where a Committee of Arbitration is to be convened, 
the Commanding Officer of the cantonment shall forthwith cause an 
order to be published in Station Orders, stating the matter to be 
determined. 

(2) The Cantonment Magistrate shall forthwith send a copy of 
such order to the District Magistrate and to the parties concerned, 
and shall forthwith by notice require the parties to nominate mem¬ 
bers of the Committee in accordance with the provisions of sections 
28 and 29. 

28 . Every Committee of Arbitration shall consist of— 

(a) a chairman, who shall be the District Magistrate, or, if the 

District Magistrate is unable to act on the Committee, 
some Magistrate, being a Justice of the Peace or Magis¬ 
trate of the first class, and not being the^antonment 
Magistrate, appointed by the District Magistrate to act 
in his stead ; 

(b) a member to be nominated by the military officer con¬ 

cerned ; and 

(<■) a member to be nominated by the owner concerned : 

Provided that, if the military officer and the owner, at any time 
before the meeting of the Committee, join in nominating, by notice 
to the Cantonment Magistrate, any other person as chairman, such 
person shall be the chairman instead of the District Magistrate or the 
Magistrate (if any) appointed by the District Magistrate under clause 
(a) ; and 



tnqun 


<§L 


Procedure for 
convening Com¬ 
mittees of Arbi¬ 
tration gener¬ 
ally. 


* 


Constitution of 
Committees of 
Arbitration. 



Members of 
Committees of 
Arbitration to be 
disinterested 
and immediate¬ 
ly available. 


Meeting and 
powers of Com¬ 
mittees of Arbi¬ 
tration. 


Powers of chair¬ 
man as to mee¬ 
tings. 


Calculation of 
amount of pur- 
chaso-money. 


Si, 


CANTONMENTS (HOUSE-ACCOMMODATION) ACT, 190: 

Provided, also, that,— 

(1) if the officer or the owner fails, without reasonable cause, to 

nominate a member within seven days from the date on 
which he may be called upon to do so, or, 

(ii) if any member, who has been nominated, neglects or refuses 
to act, and the officer or the owner, as the case may be, 
fails to nominate another member in his place within seven 
days from the date on which he is called upon to do so, 
the District Magistrate shall forthwith appoint a member in the place 
of the nominee of the officer or owner, as the case may be. 

See the note to s. 18 above : also the last sentence of the note to s. 23. 

29 . (/) No person who has a direct interest in the matter under 
reference or whose services are not immediately available for the pur¬ 
poses of the Committee, shall be nominated or appointed a member 
of a Committee of Arbitration. 

(2) If any person who has been nominated has, in the opinion 
of the District Magistrate, a direct interest in the matter under refer¬ 
ence, or if his services are not immediately available as aforesaid, 
and if the officer or the owner, as the case may be, fails to nominate 
another member in his place within seven days from the date on which 
he is called on so to do, such failure shall be deemed to constitute a 
failure to make a nomination within the meaning of section 28. 

See, again, the note to s. 18 above. 

30 . (/) When a Committee of Arbitration has been duly consti¬ 
tuted, the Cantonment Magistrate shall by notice inform each of the 
members of the fact, and the Committee shall meet as soon as may 
be thereafter. 

(2) The Committee shall have power to receive evidence and to 
administer oaths to witnesses, and the Cantonment Magistrate shall 
issue the necessary processes for the attendance of witnesses and 
the production of documents required by the Committee, and may 
enforce the said processes as if they were processes for attendance 
» or production before himself. 

31 . The chairman of the Committee of Arbitration shall fix the 
time and place of meeting, and shall have power to adjourn the 
meeting from time to time, as may be necessary. 

32 . In determining the amount of the purchase-money to be 
paid for a house to be sold under section 14, sub-section (2), the 
Committee of Arbitration convened under section 24 shall estimate 
the market-value of the house at the date on which the notice was 
served on the owner under section 6 or section 7, as the case may be. 
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33 . Subject to the presumption mentioned in the first explana¬ 
tion to section 8. in determining the amount of monthly rent to be 
paid for a house, the Committee of Arbitration shall estimate the 
letting-value of the house, and shall have regard to, amongst other 
things, the circumstances of the neighbourhood and the period of 
of time and season for which the house is likely to be occupied 
during the year. 

34 . (/) The decision of every Committee of Arbitration shall be 
in accordance with the majority of votes taken at a meeting at which 
the chairman and at least one of the other members are present. 

( 2 ) If there is not a majority of votes in favour of any proposed 
decision, the opinion of the chairman shall prevail. 

(j) The decision of a Committee of Arbitration shall be final. 

Sub-section (3) is intended to bar recourse to the courts of law in matters 
decided by Committees of Arbitration. 


Chapter V. 

Appeals. 

35 . (/) If any owner or any tenant of a house is aggrieved by a 
notice issued under section 6 or section 7, he may appeal to the 
General Officer of the Command. 

O) No such appeal shall be admitted unless made within a 
period of twenty-one days from the service of the notice aforesaid, 
and such period shall be computed in accordance with the provisions 
of the Indian Limitation Act, 1877, with respect to the computation 
of periods of limitation thereunder. 

Ss. 12 to 25 of the Act referred to (Act XV of 1877) contain the necessary 
provisions. For present purposes it will suffice to say that the day on which 
the notice was served, the time required for obtaining a copy of it, auy period 
during which the appellant is absent from British India, any time during 
which he is, by means of fraud, kept from the knowledge of his right to 
appeal, and the interval between his death and the appointment of his 
legal representative, should be excluded. As to the meaning of the word 
“ day,” see the note to s. 18 above. 

36 . (/) Every petition of appeal shall be in writing and accom- 
pained by a copy of the notice appealed against. 

(2) Any such petition may be presented to the Cantonment 
Authority; and that Authority shall be bound to forward it to the 
General Officer of the Command, and may attach thereto any report 
which it may desire to make in explanation of the notice appealed 
against. 
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(3) If any such petition is presented direct to the General Officer 
of the Command and an immediate order on the petition is not 
necessary, the General Officer of the Command may refer the peti¬ 
tion to the Cantonment Authority for report. 

37 - The decision of the General Officer of the Command on 
any such appeal shall be final: 

Provided that no appeal shall be decided until the appellant has 
been heard or has had a reasonable opportunity of being heard. 


As in the case of s. 34 (3), this is intended to prevent the intervention of 
the courts in this connection. 


38 . Where an appeal from a notice has been presented within 
the period prescribed by section 35, sub-section (2 ), all action on 
such notice shall, on the application of the appellant, be held in 
abeyance pending the decision of the appeal. 


Chapter VI. 

Supplemental Provisions. 

Recovery of 39 . (/) If a military officer is given possession of a house in pur- 

rents from mili- /or ^ 

tary tenants in suance of a notice issued under section 6 or section 7. the rent 
cantonments. • f 

payable by such officer under this Act shall be registered by the 
Cantonment Authority in a register to be maintained in such form as 
the Local Government may, by rule, prescribe. 

( 2} If such officer fails, before the fifteenth day of any month, 
to pay the rent so registered and due from him in respect of the 
month immediately preceding, the CantQnment Authority, if so satis¬ 
fied, shall, on the application of the owner made before the end 
of the later month, report the matter, through the proper channel, to 
the Officer Commanding the District. 

(j) The Officer Commanding the District may, if he is satisfied 
that the amount claimed is still due, order that it be withheld from 
the salary and allowances of the defaulting officer, and, upon notice 
of the order to the officer whose duty it is to disburse such salary 
and allowances, such disbursing officer shall, unless such salary and 
allowances are under attachment by order of a Civil Court, withhold 
and remit to the Cantonment Authority, for payment to the owner, 
the amount specified in the order. 

(4) If, within two months from the date of an application 
made by the owner under sub-section (2) on which the Officer 
Commanding the District has made an order under sub-section 
(3), the amount of the rent in respect of which such application 
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is not paid to the owner, the Cantonment 
on the application of the owner, require 


Magistrate shall, 
the defaulting officer to vacate the house within four days, and, 
if such officer fails to do so, the Cantonment Magistrate shall, 
by himself or by another person generally or specially authorized 
by him in this behalf, enter on the premises and enforce the surren¬ 
der of the house. 



This provision is—see sub-section (1)—limited to cases in which occupa¬ 
tion has been obtained under this Act. It cannot, therefore, be appealed to in 
the case of a house built at any time after the coming into operation of the 
Cantonment Code, 1899, if the right to occupation is enforced under the more 
stringent terms of a lease executed in pursuance of s. 259 of that Code, ante y 
p. 528. 

40 . Every notice or requisition prescribed by this Act shall be Service of noth 

' ees and requisi- 

in writing, signed by the person by whom it is given or made, or by tions - 
his duly appointed agent, and may be served by post on the person 
to whom it is addressed, or, in the case of an owner who is absent 
from the cantonment, on his agent appointed under section 226 of 
the Cantonment Code, 1899. 

As to “writing” and “service by post,” see Pt. I, ch. VI, § 11 (10) 

(14), ante. For s. 226 of the Cantonment Code, 1899, see p. 519, ante . 


41 . (/) The Governor General in Council may make rules to Power for Gover- 

J nor General in 

carry out the purposes and objects of this Act. Council to make 

rules. 

(2) In particular and without prejudice to the generality of the 
foregoing power, such rules may- 

fa) regulate the procedure of Committees of Arbitration, and 
(b) define the powers of inspection and entry which may be 
exercised in carrying out the purposes and objects of this 
Act or of any rule thereunder. 


No rules appear to have as yet been made under this section. 


42 . (/■) The power to make rules under section 41 shall be Further pro¬ 

subject to the condition of the rules being made after previous Ung°rutes rei,p00 
publication and of their not taking effect until they have been publish¬ 
ed in the Gazette of India and in such other manner (if any) as 
the Governor General in Council may direct. 

(2) Any rule under section 41 may be general for all canton¬ 
ments or parts of cantonments in British India in which this Act is 
for the time being operative, or may be special for any of such can¬ 
tonments or parts, as the Governor General in Council may direct. 

( 3 ) A copy of the rules under section 41 for the time being in 
force in a cantonment shall be kept open to inspection free of 
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charge at all reasonable times in the office of the Cantonment 
Authority. 

(^) In making any rule under section 41, sub-section (2), clause 
( b)t the Governor General in Council may direct that whoever 
obstructs any person, not being a public servant within the meaning 
of section 21 of the Indian Penal Code, in making any inspection 
or entry, shall be punishable with fine which may extend to fifty 
rupees, and, in the case of a continuing offence, with fine which, in 
addition to such fine as aforesaid, may extend to five rupees for 
every day after the first during which such offence continues. 

As to what is meant by “previous publication,” see Pt. I, ch. VI, § 11 
(15), ante; and for the definition of “public servant” alluded to in sub¬ 
section (4), see p. 90, above. As to the imposition of a continuing fine, see 
the second note to section 27 of the Cantonments Act, 1889 (XIII of 1889), 
ante, p. 459. 

43 . No Judge or Magistrate, shall be deemed, within the mean¬ 
ing of section 556 of the Code of Criminal Procedure, 1898, to be 
a party to, or personally interested in, any prosecution for an offence 
against any rule under this Act merely because he is a member of 
the Cantonment Committee or has ordered or approved the prose¬ 



cution. 


For the provisions of s. 556 of the Code of Criminal Procedure, 1898 
(Act V of 1898), see the note to section 29 of the Cantonments Act, 1889 
(XIII of 1889), ante, p. 460. 

Protection to 44. N 0 suit or other legal proceeding shall lie against any 

persona acting 

under Act. person for anything done, or in good faith intended to be done, 
under this Act or in pursuance of any lawful notice or order issued 
under this Act. 


As to “ good faith,” see Pt. I, ch. VI, § 11 (17), ajite. 


Extract from 

THE CITY OF BOMBAY POLICE ACT, 1902 . 

(Bom. Act IV of 1902). 

[9th July , 1902.] 

The sections here reproduced provide for the suppression of unlawful 
assemblies, the carrying of arms, and the introduction of intoxicants into 
barracks, etc., in the city of Bombay. As to unlawful assemblies, see Pt. I, 
ch. II, and ss. 127—132 of the Code of Criminal Procedure, 1898 (Act V of 
1898), ante , pp. 560—562. For the rest, see Pt. I, eh. I, § 13. 

Military policemon are not* it should be remembered, “police officers” 
within the meaning of the law. 



misr^y 
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(a) no Magistrate or Police officer acting thereunder in good 
faith, 

(£) no officer acting under section 43 in good faith, 

(c) no person doing any act in good faith, in compliance with a 
requisition under section 40 or 42 of this Act, or under 
section 42 of the Code of Criminal Procedure, and 
(, d) no inferior officer, or soldier, or sailor, or volunteer, doing any 
act in obedience to any order which he was bound to obey, 
shall be deemed to have thereby committed an offence. 


Cf. the general provisions of s. 132 of the Code of Criminal Procedure, 1898 
(Act V of 1893), ante , which are, however, superseded by this section in the 
city of Bombay. S. 42 of the Code imposes upon every person the duty of 
assisting, if called upon by a magistrate or police officer, in arresting offenders, 
suppressing breaches of the peace, and preventing injury to railways, canals, 
telegraphs, or public property. 


113 . Whoever, not being a soldier or sailor in His Majesty’s 
Army or Navy or Royal Indian Marine Service, or a volunteer 
enrolled under the Indian Volunteers’ Act, 1869, and acting as such, 
or a police officer, goes armed with any sword, spear, bludgeon, gun, 
or other offensive weapon, in any street or public place, unless by 
lawful authority, shall be liable to be disarmed by any police-officer, 
and the weapon or weapons so seized shall be forfeited to Govern¬ 
ment, unless redeemed by payment of such fine, not exceeding ten 
rupees, as the Commissioner of Police imposes. 

This section applies only in the city of Bombay. Of. s. 69 of the Madras 
City Police Act, 1888 (Mid. Act III of 1888); and see, too, s. 23 of the 
Indian Volunteers’ Act, 1869 (XX of 1869), and the Indian Arms Act, 1878 
(Xf of 1878), ante. 


145 . Whoever — 


(а) takes or introduces, or attempts to take or introduce, any 
spirits or spirituous or fermented liquors or intoxicating drugs or 
preparations into any public hospital without the permission of a 
medical officer of such hospital, or, 

(б) not being amenable to the Articles of War, takes or intro¬ 
duces, or attempts to take or introduce, any such spirits, liquors, drugs 
or preparations, not belonging to any person above the rank of a 
non-commissioned officer, 

(i) into the barracks or buildings occupied by the troops com¬ 

posing the Garrison of Bombay or into any military 
barracks, guard-rooms or encampments, or 

(ii) on board or alongside of any vessel of war belonging 

His Majesty in the port, 
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Any Police officer may, without an order from a Magistrate 
and without a warrant, arrest— 

* * # * # * 

(/) any person reasonably suspected of being a deserter from 
His Majesty’s Army or Navy, or of belonging to His Majesty’s 
Royal Indian Marine Service and being illegally absent from that 
service. 

Cf, the general provisions of s. 54 (6) of the Code of Criminal Procedure, 
1898 (Act V of 1898), ante, which are, however, superseded by this section in 
the city of Bombay. 

40 . ( 7 ) Any officer in charge of a section may command any 
unlawful assembly or any assembly of five or more persons likely to 
cause a disturbance of the public peace to disperse; and it shall 
thereupon be the duty of the members of such assembly to disperse 
accordingly. 

(2) If, upon being so commanded, any such assembly does not 
disperse, or if, without being so commanded, it ccjpducts itself in 
such a manner as to show a determination not to disperse, any 
Magistrate or officer in charge of a section may proceed to disperse 
such assembly by force, and may require the assistance of any 
male person, not being an officer or soldier or sailor in His Majesty’s 
Army or Navy or Royal Indian Marine Service, or a Volunteer 
enrolled under the Indian Volunteers’ Act, 1869, and acting as such, 
for the purpose of dispersing such assembly, and, if necessary, 
arresting and confining the persons who form it, in order to disperse 
such assembly or that they may be punished according to law. 

Cf. the‘general provisions of ss. 127 and 128 of thfc Code of Criminal Pro¬ 
cedure, 1898 (Act V of 1898) ante, which are, however, in so far as the city of 
Bombay is concerned, superseded by this section. 

The expression “ officer in eherge of a section ” is defined by s. 3 (c) of 
the Act so as to include, when the Inspector in charge of the section is 
absent or unable from illness or other cause to perform his duties, the next 
senior police officer in the section, or such other officer as the Superintendent 
of the Division may, subject to the sanction of the Commissioner of Police, 
appoint in that behalf. 

41 . If on any emergency the available police force is not suffi¬ 

cient to disperse an unlawful assembly or to quell a riot or other 
serious disturbance of the public peace, the Commissioner of 
Police, or Magistrate of the highest rank who is present, may apply 
to the officer of highest rank on the spot for military or naval aid 
for such purpose. < 
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Cf. the general provisions of s. 129 of the Code of Criminal Procedure, 
1898 (Act V of 1898), ante , which are, however, superseded by this section in 
the city of Bombay. 

42 . (1) When the Commissioner of Police or a Magistrate 
determines to disperse any unlawful assembly by military or naval 
force, he may require any commissioned or non-commissioned 
officer in command of any soldiers or sailors in His Majesty’s Army 
or Navy or Royal Indian Marine Service, or of any Volunteers 
enrolled under the Indian Volunteers’ Act, 1869, to disperse such 
assembly by military or naval force, as the case may be, and to 
arrest and confine such persons farming part of it as the Com¬ 
missioner of Police^or Magistrate may direct, or as it may be 
necessary to arrest and confine in order to disperse the assembly 
or to have them punished according to law. 

(2) Every such officer shall obey such requisition in such 
manner as he thinks fit, but in so doing shall use as little force, and 
do as little injury to person and property, as may be consistent with 
dispersing the assembly and arresting and detaining such persons. 

Cf. the general provisions of s. 130 of the Code of Criminal Procedure, 
1898 (Act V of 1898), ante , which are, however, superseded by this section in 
the city of Bombay. 

43 . When the public security is manifestly endangered by any 
such assembly, and when neither the Commissioner of Police nor 
a Magistrate can be communicated with, any commissioned officer 
of His Majesty’s Army or Navy or Royal Indian Marine Service 
may disperse such assembly by military or naval force, as the case 
may be, and may arrest and confine any persons forming part of it, 
in order to disperse such assembly or that they may be punished 
according to law; but if, while he is ^acting funder this section, it 
becomes practicable for him to communicate]with the Commissioner 
of Police or a Magistrate, he shall do so, and shall thenceforward 
obey the instructions of the Commissioner of Police or Magistrate 
as to whether he shall or shall not continue such action. 

Cf. the general provisions of s. 131 of the Code of Criminal Procedure, 
1898 (Act V of 1898), ante f which are, however, superseded by this section in 
the city of Bombay. It should be observed that an officer of volunteers 
apparently cannot act under it. 

44 . No prosecution against any persons for any act purporting 
to be done under section 40, 41, 42 or 43 of this Act, or under 
section 42 of the Code of Criminal Procedure, shall be instituted 
in any Criminal Court, except with the sanction of the Governor 
General in Council; and 




a) no 
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Magistrate or Police officer acting thereunder in good 



faith, 


(£) no officer acting under section 43 in good faith, 

(r) no person doing any act in good faith, in compliance with a 
requisition under section 40 or 42 of this Act, or under 
section 42 of the Code of Criminal Procedure, and 
(d) no inferior officer, or soldier, or sailor, or volunteer, doing any 
act in obedience to any order which he was bound to obey, 
shall be deemed to have thereby committed an offence. 

Of. the general provisions of s. 132 of the Code of Criminal Procedure, 1898 
(Act V of 1893), ante, which are, however, superseded by this section m the 
city of B jmbay. S. 42 of the Code imposes upon every person the duty of 
assisting, if called upon by a magistrate or police officer, in arresting offenders, 
suppressing breaches of the peace, and preventing injury to railways, canals, 
telegraphs, or public property. 

113 . Whoever, not being a soldier or sailor in His Majesty’s OHiryiugaims. 
Army or Navy or Royal Indian Marine Service, or a volunteer 
enrolled under the Indian Volunteer Act, 1869, and acting as such, 
or a police officer, goes armed with any sword, spear, bludgeon, gun, 
or other offensive weapon, in any street or public place, unless by 
lawful authority, shall be liable to be disarmed by any police-officer, 
and the weapon or weapons so seized shall be forfeited to Govern¬ 
ment, unless redeemed by payment of such fine, not exceeding ten 
rupees, as the Commissioner of Police imposes. 

This section applies only in the city of Bombay. Cf. s. 69 of the Madras 
City Police Act, 1888 (M id. Act III of 1888); and see, too, s. 23 of the 
Indian Volunteers’ Act, 1869 (XX of 1869), and the Indian Arms Act, 1878 
(Xr of 1878), ante. 

145 . Whoever c Kt 

(a) takes or introduces, or attempts to take or introduce, any rocks, &c. 
spirits or spirituous or fermented liquors or intoxicating drugs or 
preparations into any public hospital without the permission of a 

medical officer of such hospital, or, 

(b) not being amenable to the Articles of War, takes or intro¬ 
duces, or attempts to take or introduce, any such spirits, liquors, drugs 
or preparations, not belonging to any person above the rank of a 
non-commissioned officer, 

(i) into the barracks or buildings occupied by the troops com¬ 

posing the Garrison of Bombay or into any military 
barracks, guard-rooms or encampments, or 

(ii) on board or alongside of any vessel of war belonging 

His Majesty in the port,. 
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shall be punished with imprisonment for a term which may extenc 
to two months, or with fine which may extend to one hundred 
rupees, and such spirits, liquors, drugs or preparations, and the 
vessels containing the same, shall be forfeited. 

This section applies only in the city of Bombay. Cf. s. 67 of the City of 
Madras Police Act, 1888 (Mad. Act III of 1888), and see, too, ch. Ill of the 
Cantonments Act, 1889 (XIII of 1889), ante. 


THE PUNJAB MILITARY TRANSPORT ANIMALS 
ACT, 1903 . 

( Punjab Act I of 1903 .) 

[12th Feburary, 1908.] 

As to this Act, see Pt. I, ch. Y, § 21, and the other enactments there 
referred to. For the Statement of Objects and Reasons and the Proceedings 
in the Punjab Council , see Punjab Gazette , 1902, Pt. V, pp. 19, 34, 77, 117, 
126, 178. 

The Act extends only to the territories for the time being under the 
administration of the Lieutenant-Governor of the Punjab, and it should be 
remembered that the operation of an Act of a local legislature like that 
of the Punjab is strictly territorial. The enactment, however, has been ex¬ 
tended, by notification under the Scheduled Districts Act, 1874 (XIV of 1874), 
to the North-West Frontier Province. 

Whereas it is expedient to provide for the periodical enumeration 
and registration of animals in the Punjab fit, or ordinarily used, for 
the purposes of military transport, and for the compulsory acquisi¬ 
tion of such animals in time of war, and for impressment of the 
same for hire for such purposes at any time ; It is hereby enacted 
as follows :— 

Preliminary . 

1. (/) This Act may be called the Punjab Military Transport 
Animals Act, 1903. 

(2) It extends to the territories for the time being under the 
administration of the Lieutenant-Governor of the Punjab ; and 

(j) It shall come into force at once. 

See, as to the further operation of the Act, the head-note above. 

2 . In this Act, unless there is something repugnant in the 
subject or context,— 

“ animal ” means any animal that is fit, or ordinarily used, for 
the purposes of transport, but does not include any bullock that is 
not trained to carry loads or draw carts ; 

“ Court 0 means a principal Civil Court of original jurisdiction, 
unless the Local Government has appointed (as it is hereby empow- 




ed to do) a special Judicial-officer within any specified local limits 
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to perform the functions of the Court under this Act. 

Appointvient of officers. 

3 . (/) The Local Government may appoint any person to be 

a Transport Registration Officer for the purposes of this Act within '**° sport offi ' 
any specified local area. 

(2) All the powers conferred on a Transport Registration Officer 
by this Act shall, unless the Local Government by special order 
otherwise directs, be exercised by him subject to the Collector. 

4. (/) A declaration in writing signed by any person authorised ^roof^of ag 
by the Local Government in this behalf that any person has been 8b ‘ tu8 - 

duly appointed a Transport Registration Officer for any local area 
shall be conclusive proof of such appointment. 

{2) All Transport Registration Officers, shall be deemed to be 
public servants within the meaning of the Indian Penal Code. 

As to “ conclusive proof,” see p. 335 above. 

The effect of sub-section (2) is to render applicable those provisions of the 
Indian Penal Code (Act XLV of I860) which relate to public servants, an 
expression which is defined by s. 21 of that Code, ante, p. 90 ; such as, for 
example, s. 161, ante , p. 110, which punishes a public servant for obtaining an 
illegal gratification ; s. 176, as to the omission to give information to a public 
servant by a person legally bound to give it ; ss. 177 and 182, as to the giving 
of false information to a public servant; s. 179, as to the refusal to answer a 
question which a public servant is authorised to ask ; s. 180, as to the refusal to 
sign a statement which a public! servant is competent to require another to 
attest with his signature ; s. 186, as to the obstruction of a public servant in 
the discharge of his public functions ; s. 187, as to the omission to assist a 
public servant by a person bound by law to give assistance ; s. 188, as to 
disobedience to an order duly promulgated by a public servant ; and s. 189, 
as to threatening a public servant with injury. 

5 M The Collector, or such officer as the Local Government Power of Coiiec- 

V/ ’ tor to call upon 

may appoint in this behalf for any local area, may, by written order cortah^pereons 
which shall have effect throughout the limits of his district or of tancc - 
such local area, as the case may be, call upon— 

(a) all owners and occupiers of land and assignees of land- 


revenue and their agents; 


(5) all local and village officers, including zailddrs, indmdars, head¬ 
men, watchmen, k&ndngos and patwaris ; 

(c) members of Districts Board and Municipal Committees, 
to give such assistance as the Transport Registration Officer needs 
towards the making of an enumeration of animals which are, at the 
time of the making of such enumeration, on the lands of such 
owners, occupiers, and assignees, or within the limits of such 
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villages, districts, municipalities or other areas for or in which such 
local or village officers or such members are appointed or hold 
office, as the case may be. 

(2) Such order shall specify the nature of the assistance required, 
and such owners, occupiers, assignees and their agents, and such 
local and village officers and such members shall be bound to obey it. 

8 ee, in connection with the operations of Transport Registration Officers 
under this provision, s. 4 and the note thereto above. 

6. Every Transport Registration Officer may ask all such 
questions of all persons within the limits of the local area for which 
he is appointed as, by instructions issued in this behalf by the 
Local Government and published in the official Gazette, he may be 
directed to ask. 


See, again, s. 4 and the note thereto above. The “ official Gazette ” for the 
Punjab is called the Punjab Gazette —see s. 2 (21) of the Punjab General Clauses 
Act, 1898 (Punjab Act I of 1898). The ‘‘instructions” here contemplated are, 
no doubt, “rules” to be made in exercise of the rule-making power conferred 
by s. 31, post. But it should be observed that, in this particular connection, 
publication in the Gazette is expressly provided for. This, it is presumed, was 
done advisedly in view of the penal obligation to answer questions put under 
this Act which is imposed by the next following section. 

7 . Every person of whom any question is asked under the 
last preceding section shall be legally bound to answer such question 
to the best of his knowledge or belief. 

See, again, s. 4 and the note thereto, with special reference to s. 179 of the 
Indian Penal Code (Act XLV of 1860). The maximum penalty for refusing 
to answer any question which a public servant, as such, is authorised to ask on 
a subject regarding which the person questioned is legally bound to state the 
truth, is six months’ simple imprisonment, or Rs. 1,000 fine, or both. 

8. Every person occupying any enclosure, or other place in 
which animals are kept, shall allow Transport Registration Officers 
such access thereto as they may require for the purposes of the enu¬ 
meration of animals and as, having regard to the customs of the 
country, may be reasonable. 

See, again, s. 4 and the note thereto above. S. 186 of the Indian Penal 
Code (Act XLV of 1860) provides that “ whoever voluntarily obstruots any 
public servant in the discharge of his public functions, shall be punished with 
imprisonment of either description for a term which may extend to three 
months, or with fine which may extend to five hundred rupees, or with both.” 

Preparation of registers of animals . 


9 . (/) Every Transport Registration Officer may prepare or 

cause to be prepared— 
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(a) a register of any animals, within the limits of the local 
area for which he is appointed, which he is prepared to 

accept for branding for military transport purposes, and ^ 

( b ) a register of all other animals within the said limits. 

(2) Such registers shall be in the form, and shall contain the 
particulars, which the Local Government may, by rules to be pub¬ 
lished in the official Gazette, prescribe, and shall be revised at such 
times and after the expiration of such period or periods as the 
Local Government may, by general or special rule or order, direct. 

As to the “ official Gazette,” see the note to s. 6 above. As to the rules 
made with reference to this provision, see s. 31, post. It should be observed 
that, as regards the revision of registers, the issue of "‘orders”, without the 
deliberation and formalities usually required in the case of statutory “rules”, 
will suffice. 




10. 


(/) Every Transport Registration Officer shall, at the time vaiuoofa— 
of preparing or causing to be prepared or revising, as the case may registers. 


be, the register as in clause ( a) of sub-section (/) of the last preced¬ 
ing section provided, enter or cause to be entered therein the price 
at, which every animal registered by him should, in his opinion, 
regard being had to the market value of such animal, be valued, 
and shall at the same time inform the proprietor thereof of the 
price at which it has been so valued, and that, if the proprietor agrees, 
in the event of the Local Government at any time desiring to 
acquire such animal, to sell it at that price and to permit it mean¬ 
while to be branded in such manner as the Local Government may, 
by rule framed in this behalf, prescribe, the said animal, after being so 
branded, shall be at all times exempt from liability to seizure for hire. 

( 2 ) If the proprietor agrees as aforesaid, the Transport Registra¬ 
tion Officer shall make or cause to be made in the said register an 
entry signed by himself of the fact of such agreement, and shall 
cause the said proprietor to attest such entry in such manner as the 
Local Government may by rule prescribe, and such entry shall there¬ 
after be final and conclusive evidence of the fact of such agreement 
and of the value, for the purposes of this Act, of the animal to 
which it relates. 

(j) Such agreement shall be binding on every person to whom 
the animal may be transferred or in whose possession it may be 
found as if he himself had entered into the said agreement. 

The stamp-duty chargeable under the Indian Stamp Act, 1899 (II of 1899), 
on any such agreement entered into by the owner of an animal and the 
Government in pursuan.e of any rules for the time being in force under s. 31 
below has been remitted. See Gazette of India , 1904, Pt. I, p. 1/3. As to 
“ conclusive evidence,” see p. 335 above. 
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Declaration of intended acquisition . 

11 . (/) The Local Government may, on any occasion of mobi¬ 

lization of troops, declare, by a notification to be published in the 
official Gazette, that all, or any number of, or any particular class or 
classes of, animals, whether registered under the provisions of this 
Act or not so registered, are needed for public purposes. 

(2) The said declaration shall be conclusive evidence that 
such animals or class or classes of animals as are therein specified 
are needed for public purposes, and after making such declaration 
the Local Government may acquire the said animals or any of them 
in manner hereinafter appearing. 

As to what is meant by “conclusive evidence ” (or “ conclusive proof ”), 
see s. 4 of the Indian Evidence Act, 1872 (I of 1872), ante, p. 335. As 
to the ** official Gazette,” see the note to s. 6 above. 

12 . Whenever any animals shall have been so declared to be 
needed for public purposes, the Local Government, or any person 
authorised by the Local Government in this behalf, may take steps 
for the acquisition of such animals. 

13 . (/) Every person authorised as in the last preceding section 
provided shall thereupon determine the number and class or classes 
of animals, whether branded or not branded under the provisions of 
section 10, to be acquired from each village or town within his 
jurisdiction, and select the animals to be produced before the 
Committee to be appointed as hereinafter described, and shall cause 
notice of such intended acquisition, and of the time and place at 
which claims to compensation for all interests in any such animal 
may be made, to be given to every person who is or claims to be 
the proprietor, or is at the time in possession, of any animal so 
selected. 

(2) Every person to whom notice is given as in the preceding 
sub-section provided, shall be bound to produce, at the time and 
place so specified, any animals in respect of which such notice is 
given as aforesaid. 

(j) Should all or any of the animals requisitioned under sub¬ 
section (/) not be produced as in sub-sectiun (?) provided, the 
person authorised as aforesaid may seize such animals as he may 
consider necessary wheresoever they may be found, and produce 
them or compel their production before the said Committee. 

(4) The person authorised as aforesaid or the said Committee 
may also require any person claiming compensation in respect of 
any such animal or animals to make or deliver to him or them, at a 
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and place mentioned, a statement containing, so far as may be 
practicable, the name of every other person possessing any interest 
in such animal or animals and of the nature of such interest. 

(5) Every person required to make or deliver a statement under 
this section shall be deemed to be legally bound to do so within the 
meaning of sections 175 and 176 of the Indian Penal Code. 

See the note to s. 4 above. Ss. 175 and 176 of the Indian Penal Code 
(Act XLV of 1860) render punishable with one month’s simple imprisonment, 
or five hundred rupees’ fine, or both, the omission to produce a document, or 
to give notice or information, to a public servant on the part of any person 
“ legally bound ” to do so. 

14 . (/) At the time and place appointed in the notice given 
under sub-section (/) of the last preceding section for the considera¬ 
tion of claims for compensation, or on any other day to which the 
enquiry has been adjourned, a Committee, constituted as may be 
directed by the Local Government by general or special rule made 
in this behalf, shall proceed to inspect every such animal and to 
enquire into the claims (if any) which any person interested has 
preferred pursuant to the notice under section 13, and into the value 
of every such animal, and, if necessary, into the respective interests 
of the persons claiming the compensation in respect of any such 
animal, and shall make an award under their hand of— 

(a) the true value of every such animal; and 
{b) the compensation in respect thereof which in their opinion 
should be allowed ; and, if necessary, 

{c) the apportionment of the said compensation among all the 
persons of whose claims in respect of such animals they 
have information, whether or not such persons have res¬ 
pectively appeared before them : 

Provided that, in the case of an animal which has been the 
subject of agreement under the provisions of section 10, the price 
entered in the said register shall be deemed to be the true value of 
such animal: 

Provided, also, that, notwithstanding anything in this Act con¬ 
tained, the Committee shall not be bound to purchase an animal 
unless they so think fit. 

(2) Save as is hereinafter provided, the award of the Committee 
shall be final and conclusive evidence of the matters therein set forth, 
aud shall not be subject to appeal. 

The object of sub-section (2) is to bar recourse to the civil courts in this 
connection. See s, 17 below. 
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15 . For the purpose of enquiries under this Act, the Committee 
shall have power to summon and enforce the attendance of wit¬ 
nesses, including the parties interested or any of them, and to 
compel the production of documents, by the same means and (so far 
as may be) in the same manner as is provided in the case of a Civil 
Court under the Code of Civil Procedure. 

Under s. 174 of the Code of Civil Procedure (Act XIV of 1882), if a person 
summoned to give evidence or produce a document fails to comply with the 
summons, the court may have him arrested and brought before it, and, if he 
is unable to satisfy it that he had a lawful excuse for non-compliance, may 
sentence him to a fine not exceeding five hundred rupees. Non-payment or 
non-tender of the expenses of attendance is a lawful excuse ; and no person 
residing beyond the original jurisdiction 4 of a Court can be compelled to 
attend as a witness if he so resides at a place more than fifty, or (where 
there is railway communication) two hundred, miles from the court-house, 
—see s. 176 of the same Code. Absconding to avoid service of a summons 
and disobedience to a summons are punishable under ss. 172 and 174 of the 
Indian Penal Code in the same way as the omissions dealt with in ss. 175 
and 176—see the note to s. 1.3 above. 

16 . (/) In determining the amount of compensation to be award¬ 
ed for any animal, other than an animal that has been branded 
under the provisions of section io, acquired under this Act, the 
Committee shall take into consideration the following and no other 
matters :— 

first , but without regard to abnormal inflation of price, the 
market value of the animal at the time of the declaration 
relating thereto under section 11 ; 

secondly , the damage (if any) sustained by the proprietor of the 
animal by reason of the acquisition injuriously affecting 
his other property, moveable or immoveable, or his 
earnings; 

thirdly , the damage (if any) bond fide resulting from diminution 
of the profits of the animal between the time of the de¬ 
claration under section 11 and the time of the taking 
possession thereof. 

(2) In addition to the amount awarded under sub-section (/), 
the Committee shall award a sum of fifteen per centum on the 
market value of the animal, in consideration of the compulsory 
nature of the acquisition. 

17 . Any person who is interested in an animal in respect of 
which an award has been made under section 14, and is dissatisfied 
with the apportionment of the compensation made by the Com¬ 
mittee under clause (c) of sub-section (/) of that section, may appeal 
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'espect of such apportionment within fifteen days of the date of the 
award to the Collector of the district, who shall thereupon enquire 
into the objections to such apportionment, and shall, after hearing 
the appellant and taking such further or other evidence as he may 
think necessary, pass such order thereon as to him may seem proper. 

Taking possession. 

When the Committee has made an award under section 14 
(/), any person duly authorised under section 12 may take posses¬ 
sion of any animal to which such award relates, and every such 
animal shall thereupon become the property of Government 
absolutely. 

19 . (/) In case of urgency, whenever the Local Government so 
directs, any person duly authorised under section 12, though no 
such award has been made, may, on the expiration of twenty-four 
hours from the time of issue of the notification under section n, 
take possession of all or any of the animals to which such notification 
relates, and every such animal shall thereupon become the property 
of Government absolutely. 

(2) In every case under sub-section (/), the person so autho¬ 
rised shall, at the time of taking possession, record his opinion as 
to the value of such animal, and a Committee constituted as 
aforesaid shall, as soon after the taking of possession of the said 
animal as conveniently can be, proceed to make an award as far 
as may be in accordance with the provisions of section 14. 

Apportionment of compensation. 

20 . Where there are several persons interested in an animal 
in respect of which an award has been made, if such persons agree 
in the apportionment of the compensation, the particulars of such 
apportionment shall be specified in the award, and as between such 
persons the award shall be conclusive evidence* of the correctness 
of the apportionment. 

21 . (/) Any person who is dissatisfied with an order made 
by the Collector under section 17 or section 23 may require the 
Collector to refer the matter in dispute to the decision of the Court. 

{2) The decision of the Court upon such reference shall be 
final and not subject to appeal. 

Payment. 

22 . (/) On making an award under section 14, the Committee 
shall tender payment of the compensation awarded by them to the 
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As to these words, see p, 335 above. 
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person or persons interested entitled thereto according to the award, 
and shall pay it to such person or persons unless prevented by 
some one or more of the contingencies mentioned in the next 
sub-section. 

(2) If he or they shall not consent to receive it, or if there be 
no person present competent to alienate the animal, or if there be 
any dispute as to the title to receive the compensation or as to the 
persons to whom the same is payable or as to the apportionment 
of the same, the Committee shall deposit the amount of the com¬ 
pensation with the Collector : 

Provided that nothing herein contained shall affect the liability 
of any person who may receive the whole or any part of any 
compensation awarded under this Act, to pay the same to the person 
lawfully entitled thereto. 

23 . If any money shall be deposited with the Collector under 
sub-section ( 2 ) of the last preceding section, the Collector shall 
pass such orders as to the payment, investment or disposal of such 
money as to the Collector shall seem fit. 

24 . When the amount of such compensation is not paid or 
deposited with the Collector on or before taking possession of the 
animal in respect of which it has been awarded, or within fifteen days 
of so taking possession, the Committee shall pay the amount awarded, 
with interest thereon at the rate of six per centum per annum from 
the time of so taking possession until the money shall have been 
so paid or deposited 

As to the computati on of time, see Pt. I, oh. YI, § 6, ante. 

Impressment for hire . 

25 . (/) At any time and for such period and upon such terms 
and conditions as may be considered reasonable or necessary, the 
Local Government, or any officer generally or specially authorised 
by the Local Government in this behalf, may, for purposes of mili¬ 
tary transport within India, impress for hire any animal other than 
an animal branded in accordance with the provisions of sub-section 
(/) of section 10. 

(2) Every animal impressed for hire under the provisions of 
sub-section ( 1 ) for mobilization of troops proceeding on active 
service shall, at the time of impressment, be valued by a Committee 
appointed as in sub-section (/) of section 14 provided, and such 
value shall form the basis of any claim for compensation under 
sub-section (3). 
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(2) Unless and until a notification is published under sub-sec¬ 
tion (/) of this section, all prosecutions under this Act shall be 

instituted before the District Magistrate. 

( 3 ) No prosecution under this Act shall be instituted except 
with the previous sanction of the Local Government or with the pre¬ 
vious sanction of some officer authorised by the Local Government 
in this behalf. 

As to the “official Gazette,” see the note to s. 6 above, 80 far no notifica¬ 
tion appears to have been issued under sub-section (1), and sub-section (2) 
therefore applies. 

Power to make rules. 

31 . (/) The Local Government may make rules for carrying out 
the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the 
foregoing, the Local Government may make rules 

(а) defining the duties of Transport Registration Officers; 

( б ) providing for the appointment and duties of persons 

detailed to perform any of the duties of the Transport 
Registration Officer or to give assistance towards the 
making of enumeration of animals ; 

(c) providing for the constitution, and defining the powers 

and duties, of Committees appointed under section 14 ; 

(d) providing for the enumeration of animals in cases where 

it may be necessary or expedient to make special 
provision; 

(e) specifying the terms and conditions upon which animals 

shall be impressed tor hire under section 25 ; 

(/) prescribing forms for such registers, books, statistics or 
accounts as the Local Government may think necessary 
to be kept, made or compiled, and specifying the par¬ 
ticulars to be entered therein; 

(g) specifying the manner in which^ and the officers by whom 
or by whose authority, an animal shall, if its proprietor 
consents, be branded. 

It will be observed that no particular form of publication, nor indeed publi¬ 
cation of any kind, is prescribed. Moreover the section does not expressly take 
power to impose a penalty for the breach of any rule made under it, and a penal 
clause in such a rule will have to be defended on the general (and, no doubt, 
reasonable) principle that every power distinctly conferred by law implies the 
existence of the powers necessary to its effective exercise. For the rules which 
have already been made under this section, see Punjab Gazette , 1903, Pt. I, p. 
1310. They are detailed and lengthy, as well as liable to change, and in 
consequence they have not been reproduced here. 
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(III of 1903 .) 

[1st January , 1904J 

This Act—which was brought into force by notification in the Gazette of 
India , 1903, Pt. I, p. 1103, and is now in force everywhere in British India 
except in the Shan States and the Scheduled Districts of Angul, the Chitta¬ 
gong Hill Tracts, the Pargnna of Spiti and Upper Tanawal—regulates the 
supply and use of electrical energy for lighting and other purposes, and 
important functions in this connection are made to devolve on Local 
Governments. As, however, cantonments are in the main administered by 
the Government of India, while such places as dockyards and arsenals are of 
imperial interest, it is essential that the Governor General in Council should 
oust any lesser authority where these are concerned. The enactment, therefore, 
contains the following provision on the subject. 

40 « The powers and duties of the Local Government under 
Part II shall, when the energy is to be supplied within the limits 
of any cantonment, or of any fortress, arsenal, factory, dockyard or 
camp, or of any building or place in the occupation of Government 
for naval or military purposes, be exercised and performed by the 
Governor General in Council. 

Part II of the Act relates to the supply of energy (*.«., electrical energy) 
to the public. The phrase “ in the occupation of Government for naval or 
military purposes ” must clearly have been intended to govern the preceding 
words so as to limit the generality of the expression “factory’’ — see the rule 
of construction and interpretation explained in Pt. I, ch. VI, § 3, ante. 


THE INDIAN WORKS OF DEFENCE ACT, 1903 . 

(VII of 1903 .) 

[ 20th March, 1903. ] 

As to this Act, see Pt. 1, ch. V, § 18, ante. For the Statement of Objects 
and Reasons and the Proceedings in Council , see Gazette oj India , 1902, Pt. V, 
p. 84, and Pt. VI, p. 175 ; 1903, Pt. V, p. 105, and Pt. VI, pp. 14, 50. In 
many respects the enactment follows the provisions of the Land Accjuisition 
Act, 1894 (I of 1894), which, together with the case-law regarding it, will 
certainly have to be borne in mind in construing and applying its provisions. 

The Act extends throughout British India, except the Shan States and the 
Scheduled Districts of Angul, the Chittagong Hill Tracts and Upper Tanawal. 

Whereas it is expedient to provide for imposing restrictions 
upon the use and enjoyment of land in the vicinity of works of 
defence in order that such land may be kept free from buildings 
and other obstructions, and for determining the amount of compen¬ 
sation to be made on account of such imposition ; It is hereby en¬ 
acted as follows;— 
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<>13) In the event an y animal impressed for hire as aforesaid 
being taken, without the consent of the owner thereof, beyond the 
limits of India, the Local Government shall be deemed to have 
compulsorily acquired such animal, and shall pay to such owner as 
compensation in respect thereof a sum representing the value of 
such animal as fixed by the Committee under sub-section ( 2 ), 
together with a sum of fifteen per centum on the said value of the 
animal in consideration of the compulsory acquisition thereof. 

All the provisions of this Act relating to the production and 
seizure of animals to be compulsorily acquired shall, so far as may 
be, apply to the production and seizure of animals to be impressed 
for hire. 


Under sub-section (1) the Lieutenant-Governor of the Punjab lias—see 
Punjab Gazette, 1903, Pt. I, p. 1321— authorised all Collectors to impress 
animals for hire, in accordance with certain orders issued by the Financial 
Commissioner, for military purposes other than the nobilization of troops 
for active service: provided that the following animals are to be exempt 
from such impressment, namely 

(i) animals branded under this provision of the Act; and 

(ii) “ token animals ” proved to be such by the production of the counter¬ 

parts of agreements made in pursuance of the rules in force under 
s. 31 below, unless their impressment is authorised by such agree¬ 
ments themselves. 

“India” in defined by s. 2(25) of the Punjab General Clauses Act, 1898 
(Punjab Act I of 1898)—following s. 18 (5) of the Interpretation Act, 1889 
(52 & 53 Viet., c. 63), and s. 3 (27) of the General Clauses Act, 1897 (X of 
1897)—as meaning “ British India, together with any territories of any 
Native Prince or Chief under the suzerainty of His Majesty, exercised 
through the Governor General of India or through any Governor or other 
officer subordinate to the Governor General of India.' 5 This probably covers 
tribal territory within the British protectorate or sphere of influence; but 
the point cannot be said to be free from doubt—see Pt. I, ch. VI, § 11 (2), ante. 



26. All the provisions of this Act relating to the registration, 
acquisition or impressment for hire for purposes of military transport aD( j ^ CiU - of 
of animals shall, so far as they may, apply to the acquisition 01 im¬ 
pressment for hire for the said purposes of vehicles and gear and 
equipment of animals, and to the registration of vehicles. 


Miscellaneous. 


27 Service of any notice under this Act may be made by deli- Service of 
vering or tendering a copy thereof signed by the officer therein 
named, or by beat of drum and by the posting of a copy thereof 
in some conspicuous place in the village or town. 

28. In any of the following cases, namely,— 
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( 1 ) if any person refuses to answer to the best of bis know¬ 
ledge or belief any question asked of him by a Trans¬ 
port Registration Officer which he is legally bound 
finder section 7 to answer; 

if any person occupying any enclosure, or other place in 
which animals are kept, refuses to allow a Transport 
Registration Officer such reasonable access thereto as 
he is required by section 8 to allow; 
if any person wilfully obstructs a Transport Registration 
Officer, or any other person acting under lawful autho¬ 
rity, in doing any of the acts authorised by this Act; 
he shall be punishable with fine which may extend to fifty rupees. 

See the note to s. 4 above. Refusal to answer a question which a public 
servant is authorised to ask, is punishable, under s. 179 of the Indian Penal 
Code (Act XLV of I860), with six months’ simple imprisonment and one 
thousand rupees’ fine, but only so if the person refusing was legally bound to 
state the truth on the subject; and the obstruction of a public servant in the per¬ 
formance of his public functions is, under s. 186 of that Code, punishable with 
three months’ imprisonment of either description and five hundred rupees’ fine. 
Where an offence is constituted by two or more different enactments, the 
offender may be prosecuted under either or any of them, but cannot, ot course, 
be punished twice over for the same offence—see Pt. I, ch. VI, § 5, ante , 

Any person who— 

without lawful authority brands or causes to be branded 
any animal with the intention of causing it to be believ¬ 
ed that such animal has been branded by or by order 
of an officer duly authorised in that behalf; or 
without reasonable excuse refuses, omits or neglects to 
comply with a notice requiring him to produce an animal 
at a time Und place to be specified in such notice; or 
with intent to avoid the production, seizure or impress¬ 
ment of any animal or vehicle or gear or equipment 
of any animal, removes or conceals such animal, 
vehicle, gear or equipment, or obstructs such produc¬ 
tion, seizure or impressment thereof ; 
shall be punishable with fine which may extend to fifty rupees. 

As to the phrases ‘‘without lawful, authority” and “without reasonable 
excuse,” see the notes to art. 18 of the Indian Articles of War and s. 18 of 
the Indian Volunteers’ Act 1869, respectively, pp. 146 and 325,.a,7ite. 

Jurisdiction in prosecutions . 

30. (/) The Local Government may, by notification in the official 
Gazette, declare before what classes of Magistrates prosecutions 
under this Act may be instituted. 
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PART I. 



L 


Preliminary. 


1. (1) This Act may be called the Indian Works of Defence ^Sbort tiUe and 
Act, 1903 ; and 

(2) It extends to the whole of British India, including Biitish 
Baluchistan, the Sonthal Parganas and the Pargana of Spitt. 

As to the extent of the Act, see § 2 of the head-note above. 

2 . In this Act, unless there is something repugnant in the 
subject or context,— 

(a) the expression “ land ” includes benefits to arise out of land, 
and things attached to the earth or premanently fastened 
to anything attached to the earth : 

(/>) the expression “person interested” includes all persons claim¬ 
ing an interest in compensation to be made on account of 
the imposition of restrictions upon the use and enjoyment 
of land under this Act ; and a person shall be deemed to 
be interested in land if he is interested in an easement 
affecting the land : 

(0 the expression “Command” means one of the principal por¬ 
tions into which the Army of India is, for the time being, 


divided : 


(</) the expression “General Officer of the Command” means the 
General Officer Commanding the Forces in a Command : 
(, e ) the expression “Commanding Officer” means the officer for 
the time being in command of a work of defence : 

(/) the expression “Collector” includes any officer specially- 
appointed by the Local Government to perform the func¬ 
tions of a Collector under this Act: 

(g) the expression “Court” means a principal Civil Court of ori¬ 
ginal jurisdiction, unless the Local Government has 
appointed (as it is hereby empowered to do) a special judi¬ 
cial officer within any specified local limits to perform the 
functions of the Court under this Act: 

(/;) “maintain”, with its grammatical variations and cognate ex¬ 
pressions, does not, when used in relation to a house or 
other construction, include the doing of any act necessary' 
for keeping such house or construction, until the making 
of the award referred to in section 12 or until the exercise, 
prior to the making of the award, of the powers of demo¬ 
lition conferred, in case of emergency, by section 6, sub¬ 
sections (/) and (j), in the state in which it was at the time 
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of the publication of the notice referred to in section 3, 
sub-section (2 ): 

(*) the following persons shall be deemed ‘'entitled to act'' as 
and to the extent hereinafter provided, that is to say,— 
trustees for other persons beneficially interested shall be 
deemed the persons entitled to act with reference to any 
case, and that to the same extent as the persons benefi¬ 
cially interested could have acted if free from disability : 
a married woman, in cases to which the English law is 
applicable, shall be deemed the person so entitled to 
act, and, whether of full age or not, to the same extent 
as if she were unmarried and of full age : and 
the guardians of minors and the committees or managers 
of lunatics or idiots shall be deemed respectively the 
persons so entitled to act, to the same extent as the mi¬ 
nors, lunatics or idiots themselves, if free from disabi¬ 
lity, could have acted : 

Provided that— 

(i) no person shall be deemed “entitled to act” whose interest in 
the subject-matter is shown to the satisfaction of the 
Collector or Court to be adverse to the interest of the per¬ 
son interested for whom he would otherwise be entitled 
to act ; 

(it) in every case the person interested may appear by a next 
friend or, in default of his appearance by a next friend, 
the Collector or Court, as the case may be, shall appoint 
a guardian for the case to act on his behalf in the conduct 
thereof ; 

(iii) the provisions of Chapter XXXI of the Code of Civil Pro¬ 
cedure shall, mutatis muta?idi $, apply in the case of per¬ 
sons interested appearing before a Collector or Court by 
a next friend, or by a guardian for the case, in proceedings 
under this Act; and 

(tv) no person “ entitled to act” shall be competent to receive 
the compensation-money payable to the person for whom 
he is entitled to act, unless he would have been compe¬ 
tent to alienate the land upon the use and enjoyment of 
which restrictions are to be imposed, and receive and give 
a good discharge for the purchase-money on a voluntary 
sale. 
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PART II. 

Imposition of restrictions. 

3 . (/) Whenever it appears to the Local Government that it is Declaration and 

. . 1 j • i nM j notice that the 

necessary to impose restrictions upon the use and enjoyment ot lanci restrictions will 

J „ r ••ajjxubo imposed. 

in the vicinity of any work of defence or of any site intended to be 
used or to be acquired for any such work, in order that such land 
may be kept free from buildings and other obstructions, a declara¬ 
tion shall be made to that effect under the signature of a Secretary 
to such Government or of some officer duly authorized to certify 
its orders. 

( 2 ) The said declaration shall be published in the local official 
Gazette and shall state the district or other territorial division in 
which the land is situate and the place where a sketch plan of the 
land, which shall be prepared on a scale not smaller than six inches 
to the mile and shall distinguish the boundaries referred to in 
section 7, may be inspected ; and the Collector shall cause public 
notice of the substance of the said declaration to be given at con¬ 
venient places, in the locality. 

(j) The said declaration shall be conclusive proof that it is 
necessary to keep the land free from buildings and other obstructions. 

As to “conclusive proof,” see s. 4 of the Indian Evidence Act, 1872, ante , 
p. 335. 

4. It shall be lawful for such officer as the Local Government pwer to do 
may, by general or special order, authorize in this behalf, and for after pubiica- 

J b r . tion of notice 

his servants and workmen, at any time after publication of the uuder section s, 

y sub-scotion ( 2). 

notice mentioned in section 3, sub-section (2), to enter upon and 
survey and take levels of any land in such locality, to dig or bore 
into the sub-soil, to do all other acts necessary to ascertain whether 
any and, if so, what restrictions should be imposed on the use and 
enjoyment of the land, to set out the boundaries of the land upon 
the use and enjoyment of which restrictions are to be imposed, 
or of any part of such land, to mark such levels, boundaries and 
line by placing marks and cutting trenches, and, where otherwise 
the survey cannot be completed and the levels taken and the boun¬ 
daries and line marked, to cut down and clear away any part of any 
standing crop, fence or jungle : 

Provided that no person shall enter into any building or upon 
any enclosed court or garden attached to a dwelling-house (unless 
with the consent of the occupier thereof) without previously giving 
such occupier at least seven days’ notice in writing of his intention 
to do so. 
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As to the computation of “days” and time generally, see Pt. I, ch. VI, § 6, 
ante. 

5. The officer so authorized shall at the time of such entry 
pay or tender payment for all necessary damage to be done as 
aforesaid, and, in case of dispute as to the sufficiency of the amount 
so paid or tendered, he shall at once refer the dispute to the deci¬ 
sion of the Collector or other chief revenue-officer of the district, 
and such decision shall be final. 

The concluding words are intended to bar recourse, to the Civil Courts. 

6 . (/) Whenever a declaration has been made and public 
notice thereof has been given under section 3, it shall, subject to 
the provisions of sub-sections ( 2/ to (4), be lawful for such officer 
as the Local Government may, by general or special order, authorize 
in this behalf, and for his servants and workmen, to enter and 
demolish any buildings or other constructions on the surface, to cut 
down or grub up all or any of the trees, to remove or alter all or 
any of the banks, fences, hedges and ditches, to make underground 
and other drains, to fill up all excavations, and demolish all build¬ 
ings and other constructions below the surface, and generally to level 
and clear the said land and do all such acts for levelling and clear¬ 
ing the same as he may deem necessary or proper, but in such 
manner nevertheless that evidence of the boundaries of the lands 
held by different owners may be preserved. 

(2) The powers conferred by sub-section '(/) shall not be exer¬ 
cised,— 

(a) save as otherwise provided by sub-section (y), before the 

making of the award hereinafter referred to in section 12, 
nor, 

(b) save as otherwise provided by sub-section (4), after the expi¬ 

ration of six months from the making of the said award, 
or any shorter period on the expiration of which the 
officer exercising such powers gives notice to the Collector 
that there will be no further exercise of them. 

(y) In case of emergency, the Local Government, with the 
previous sanction of the Governor General in Council, may, by 
notification in the local official Gazette, declare that all or any powers 
conferred by sub-section (/) may be exercised at any time within 
six months after the publication of the notice referred to sub-section 
(2), and such powers may be exercised accordingly, and the said 
notification shall be conclusive proof of emergency, 

(4) Nothing in sub-section (2) shall be deemed to preclude any 
such officer, or his servants or workmen, from exercising at any time 
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^said powers for the purpose of removing, wholly or in part, 
any building or other obstruction maintained, created, added to, 
altered, planted, stacked, stored or otherwise accumulated in con¬ 
travention of this Act, or of any rule or order made thereunder, or 
of any condition prescribed in accordance therewith. 

As to * ‘conclusive proof,” see the note to s. 3 above. 

7. From and after the publication of the notice mentioned in Restrictions 
section 3, sub-section (2), such of the following restrictions as the 
Local Government may in its discretion declare therein shall attach 
with reference to such land, namely 

(a) Within an outer boundary, which, except so far as is other¬ 
wise provided in section 39, sub section (4), may extend to a distance 
of two thousand yards from the crest of the outer parapet of the 
work,— 

(*) no variation shall be made in the ground-level, and no buil¬ 
ding, wall, bank or other construction above the ground 
shall be maintained, erected, added to or altered other¬ 
wise than with the written approval of the General 
Officer of the Command, and on such conditions as he 
may prescribe; 

(it) no wood, earth, stone, brick, gravel, sand or other material 
shall be stacked, stored or otherwise accumulated : 

Provided that, with the written approval of the General Officer 
Commanding the District and on such conditions as he 
may prescribe, road-ballast, manure and agricultural 
produce may be exempted from the prohibition : 

Provided, also, that any person having control of the land as' 
owner, lessee or occupier shall be bound forthwith to 
remove such road-ballast, manure or agricultural produce, 
without compensation, on the requisition of the Com¬ 
manding Officer; 

liii) no surveying operation shall be conducted otherwise than 
by or under the personal supervision of a public servant 
duly authorized in this behalf, in the case of land 
under the control of military authority, by the Command¬ 
ing Officer, and, in other cases, by the Collector with the 
concurrence of the Commanding Officer; and 

(iv) where any building, wall, bank or other construction above 
the ground has been permitted, under clause (i) of this 
sub-section, to be maintained, erected, added to or 
altered, repairs shall not, without the written approval of 
the General Officer of the Command, be made with 
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materials different in kind from those employed in the 
original building, wall, bank or other construction. 

(( b) Within a second boundary, which may extend to a distance 
of one thousand yards from the crest of the outer parapet of the 
work, the restrictions enumerated in clause (a) shall apply, with the 
following additional limitations, namely :— 

( i ) no building, wall, bank or other construction of permanent 

materials above the ground shall be maintained or 
erected: 

Provided that, with the written approval of the General Officer 
of the Command and on such conditions as he may pres¬ 
cribe, huts, fences and other constructions of wood or 
other materials, easily destroyed or removed, may be 
maintained, erected, added to or altered : 

Provided, also, that any person having control of the land as 
owner, lessee or occupier shall be bound forthwith to 
destroy or remove such huts, fences or other construc¬ 
tions, without compensation, upon an order in writing 
signed by the General Officer Commanding the District; 
and 

(ii) live hedges, rows or clumps of trees or orchards shall not 

be maintained, planted, added to or altered otherwise than 
with the written approval of the General Officer of the 
Command and on such conditions as he may prescribe 

(r) Within a third boundary, which may extend to a distance of 
five hundred yards from the crest of the outer parapet of the work, 
the restrictions enumerated in clauses (a) and ( 3 ) shall apply, with 
the following additional limitation, namely 

no building or other construction on the surface, and no excava¬ 
tion, building or other construction below the surface, 
shall be maintained or erected : 

Provided that, with the written approval of the Commanding 
Officer and on such conditions as he may prescribe, open 
railings and dry brushwood fences may be exempted from 
this prohibition. 

8 . As soon as may be after the publication of the declaration 
aforesaid, the Collector shall cause the land to be marked out and 
measured, and shall also prepare a register and a detailed plan, 
which shall be on a scale not smaller than six inches to the mile, 
showing accurately every building, tree and other obstruction. 



9. (/) At any time before the expiration of— 
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the period of eighteen months from the publication of the 
declaration referred to in section 3, or 
(b) such other period not exceeding three years from the said 
publication as the Local Government, with the previous 
sanction of the Governor General in Council, may, by 
notification in the local official Gazette, direct in this 
behalf, 

the Collector shall cause public notice to be given at convenient 
places on or near the land, stating the effect of the said declaration 
and that claims to compensation for all interests in such land 
affected by anything done or ordered in pursuance of such declara- 
tion may be made to him ; 

Provided that, where anything has been done in exercise of the 
powers conferred, in case of emergency, by section 6, sub-section 
(j), the notice prescribed by this section shall be given as soon as 
may be thereafter. 

(2) Such notice shall state the particulars of any damage ordered 
to be done or, in the case referred to in section 6, sub-section (3), 
done in exercise of any of the powers conferred by the said section, 
and the particulars of any restrictions attaching to the land under 
section 7, and shall require all persons interested in the land to 
appear personally or by agent before the Collector at a time and 
place therein mentioned (such time not being earlier than fifteen 
days after the date of publication of the notice) and to state the 
nature of their respective' interests in the land and the amount and 
particulars of their claims to compensation for damage to such 
interests and their objections (if any) to the measurements made 
under section 8. The Collector may in any case require such state¬ 
ment to be made in writing and signed by the party or his agent, 

(3) The Collector shall also serve notice to the same effect on 
the occupier (if any) of such land, and on all such persons known 
or believed to be interested therein, or to be entitled to act for 
persons so interested, as reside, or have agents authorized to receive 
service on their behalf, within the revenue-district in which the land 
is situate. 

(4) In case any person so interested resides elsewhere and has 
no such agent, the notice shall be sent to him by post in a letter 
addressed to him at his last known residence, address or place of 
business. 

As to the computation of time, see the note to s. 4 above, and as to 
service by post, see Pt. I, ch. VI, § 11 (14), Ante , 
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10. The Collector may also require any such person to make 
or deliver to him, at a time and place mentioned (such time not being 
earlier than fifteen days after the date of the requisition), a statement 
containing, so far as may be practicable, the name of every other 
person possessing any interest in the land or any part thereof as co¬ 
proprietor, sub-proprietor, mortagagee, tenant or otherwise, and of 
the nature of such interest, and of the rents and profits (if any) re¬ 
ceived or receivable on account thereof for three years next preceding 
the date of the statement. 

11 . Every person required to make or deliver a statement un¬ 
der section 9 or section 10 shall be deemed to be legally bound to 
do so within the meaning of sections 175 and 176 of the Indian 
Penal Code. 

As to the effect of this provision, see the note to s. 13 of the Punjab 
Military Transport Animals Act, 1903, ante, p. 605. 

12. On the day fixed under section 9, or on any other day to 
which the inquiry has been adjourned, the Collector shall proceed to 
inquire into the objections (if any) which any person interested has 
stated, pursuant to a notice given under the said section, to the 
measurements made under section 8, and into the decrease in the 
value of the land, and into the respective interests of the persons 
claiming the compensation, and shall make an award under his hand 
of— 

(а) the true area of the land and the nature of the obstructions 

from which the land is to be kept free ; 

(б) the compensation which in his opinion should be allowed 

for any damage caused or to be caused under section 6 
and for any restrictions imposed under section 7 ; and 

(0) the apportionment of the said compensation among all the 
persons known or believed to be interested in the land, 
of whom or of whose claims he has information, whether 
they have respectively appeared before him or not. 

13 . (/) Such award shall be filed in the Collector’s office and 
shall, except as hereinafter provided, be final and conclusive evidence, 
as between the Collector and the persons interested, whether they 
have respectively appeared before the Collector or not, of the true 
area of the land, the nature of the said obstructions from which the 
land is to be kept free, the damage caused or to be caused under 
section 6, the value of the rights restricted under section 7, and the 
apportionment of the compensation among the persons interested. 

(2) The Collector shall give immediate notice of his award to 
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iuch of the persons interested as are not present personally or by 
their representatives when the award is made. 

As to “conclusive evidence” or “conclusive proof,” see the note to s. 
3 above, 

14 . The Collector may, for any cause he thinks fit, from time to 
time adjourn the enquiry to a day to be fixed by him. 

15 . For the purpose of inquiries under this Act the Collector 
shall have power to summon and enforce the attendance of witnesses, 
including the parties interested or any of them, and to compel the 
production of documents, by the same means, (and so far as may be) 
in the same manner, as is provided in the case of a Civil Court under 
the Cod/" of Civil Procedure. 

See th * note to s. 15 of the Punjab Military Transport Animals Act, 1903, 
ante , p. 606. 

16 . In determining the amount of compensation, the Collector 
shall be guided by the provisions contained in sections 23 and 24. 

17 . Whenever the officer exercising powers conferred by section 
6 considers it necessary that anything in respect of which any person 
is or may be entitled to compensation, but of which no notice has 
been given or compenstion awarded, under sections 9 and 12, res¬ 
pectively, should be done in pursuance of the said powers, the Col¬ 
lector shall cause supplementary notice to be given, as nearly as may 
be, in the manner prescribed by section 9 and subject to the limit of 
time imposed by sub-section (/) of that section, and the provisions of 
sections 10 to 16 shall, so far as they are applicable, be deemed to 
apply to any further inquiry and award which may be held or made 
in consequence of such supplementary notice. 
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PART III. 

Reference to Court and procedure thereon. 

18 . (/) Any person interested, who has not accepted the award, 
may, by written application to the Collector, require that the matter 
be referred by the Collector for the determination of the Court, whe¬ 
ther his objection be to the measurement of the land, the amount of 

the compensation, the persons to whom it is payable, or the appor¬ 
tionment of the compensation among the persons interested 1 
Provided that every such application shall be made,— 

(a) if the person making it was present or represented before the 
Collector at the time when he made his award, within six 
weeks from the date of the Collector’s award ; 
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(b) in other cases, within six weeks of the receipt of the notice 
from the Collector under section 13, sub-section (2), or 
within six months from the date of the Collector’s award, 
whichever period shall first expire. 

(2) The application shall state the grounds on which objection to 
the award is taken. 

As to the computation of time, see the note to s. 4 above ; and see too, in 
this connection, the note to s. 35 of the Cantonments (House-Aecommadation) 
Act, 1902, ante , p. 593. 

19 . (/) In making the reference the Collector shall state, for 
for the information of the Court, in writing under his hand,— 

(a) the situation and extent of the land, with particulars of any 

damage caused under section 6 or of restrictions imposed 
under section 7 ; 

(b) the names of the persons whom he has reason to think inte¬ 

rested in such land ; 

(^) the amount of compensation awarded under section 12 ; and, 

(i d) if the objection be to the amount of the compensation, the 
grounds on which the amount of compensation was deter¬ 
mined. 

(2) To the said statement shall be attached a schedule giving 
the particulars of the notices served upon, and of the statements in 
writing made or delivered by, the parties interested respectively. 

20 . The Court shall thereupon cause a notice specifying the day 
on which the Court will proceed to determine the objection, and di¬ 
recting their appearance before the Court on that day, to be served 
on the following persons, namely:— 

(a) the applicant ; 

( b) all persons interested in the objection, except such (if any) of 

them as have consented without protest to receive pay¬ 
ment of the compensation awarded ; and, 

( c ) if the objection is in regard to the area of the land, the nature 

of the obstructions or the amount of the compensation, 
the Collector. 

21 . The scope of the inquiry in every such proceeding shall be 
restricted to a consideration of the interests of the persons affected 
by the objection. 

22 . Every such proceeding shall take place in open Cou rt, and 
all persons entitled to practise in any Civil Court in the Province 
shall be entitled to appear, plead and act, as the case may be, in 
such proceeding. 
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23 . (/) In determining the amount of compensation to be awar¬ 

ded for damage caused, or to be caused, or for restrictions imposed, 
under this Act, the Court shall take into consideration- 

fa) the actual decrease in market-value of the land owing to the 
publication of the declaration relating thereto under section 
3, and any damage caused or to be caused under section 6 ; 

(b) the damage sustained by the person interested by reason of 
the removal of any standing crops in the exercise of any 
power conferred by section 6 ; 

(?) the damage (if any) sustained by the person interested by 
reason of ceasing to be able to use such land conjointly 
with his other land ; 

(d) the damage (if any) sustained by the person interested by 
anything done or ordered under sections 6 and 7 injuri¬ 
ously affecting his other property, moveable or immove¬ 
able, in any other manner, or his earnings; and, 

(?) if. in consequence of the imposition of restrictions, the 
person interested is compelled to change his residence or 
place of business, the reasonable expenses (if any) inci¬ 
dental to such change. 

(2) In addition to the amount representing the actual decrease 
in the market-value of the land as above provided, the Court shall in 
every case award a further sum of fifteen per centum on such amount. 

24 . In determining the amount of compensation to be awarded 
for damage caused, or to be caused, or for restrictions imposed, 
under this Act, the Court shall not take into consideration- 

fa) the degree of urgency which has led to the damage or the 
imposition of restrictions; 

(b) any disinclination of the person interested to submit to 
damage or restrictions ; 

(?) any damage sustained by him, which, if caused by a private 
person, would not render such person liable to a suit; 

(d) any increase to the value of the other land of the person inte¬ 
rested, accruing or likely to accrue from anything done 
under this Act; or 

(<?) any outlay or improvements on, or disposal of, the land com¬ 
menced, made or effected without the sanction of the Col¬ 
lector after the date of the publication of the declaration 
under section 3. 

25 , (/) When the applicant has made a claim to compensation, 
pursuant to any notice given under section 9, the amount awarded to 
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him by the Court shall not exceed the amount so claimed or be less 
than the amount awarded by the Collector under section 1 2. 

(2) . When the applicant has refused to make such claim or has 
omitted without sufficient reason (to be allowed by the Judge) to 
make such claim, the amount awarded by the Court shall in no case 
exceed the amount awarded by the Collector. 

( 3 ) When the applicant has omitted for a sufficient reason (to be 
allowed by the Judge) to make such claim, the amount awarded to 
him by the Court shall not be less than, and may exceed, the amount 
awarded by the Collector. 

The bnrden of proving a “sufficient reason ” -for the omission to make a 
claim will rest on the applicant under ss. 103 and 106 of the Indian Evidence 
Act, 1872, ante, pp. 371, 372. The sufficiency of any reason given will depend 
entirely on the circumstances of the particular case. 

26 . Every award under this Part shall be in writing signed by 
the Judge, and shall specify the amount awarded under section 23, 
sub-section (/), clause (a), and also the amounts (if any) respectively 
awarded under each of the other clauses of the same sub-section, to¬ 
gether with the grounds of awarding each of the said amounts. 

27 . (/) Every such award shall also state the amount of costs 
incurred in the proceedings under this Part, and by what persons 
and in what proportion they are to be paid. 

(2) When the award of the Collector is not upheld, the costs 
shall ordinarily be paid by the Collector, unless the Court is of opi¬ 
nion that the claim of the applicant was so extravagant, or that he was 
so negligent in putting his case before the Collector, that some de¬ 
duction from his costs should be made, or that he should pay a part 
of the Collector’s costs. 

As to negligence, see the note to art. 18 of the Indian Articles of War, 
ante, p. 146. 

28 . If the sum which, in the opinion of the Court, the Collector 
ought to have awarded as compensation, is in excess of the sum 
which the Collector did award as compensation, the Court may di¬ 
rect that the Collector shall pay interest on such excess at the rate of 
six per centum per annum from the date of his award to the date of 
payment of such excess into Court. 
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29 . Where there are several persons interested, if such persons Particulars of 


apportionment 


agree in the apportionment of the compensation, the particulars of to be specified 
such apportionment shall be specified in the award, and as between 
such persons the award shall be conclusive evidence of the correct¬ 
ness of the apportionment. 

As to “conclusive evidence”, see the note to s. 3 above. 

30 . When the amount of compensation has been settled under ,)i8 P u h> us 

r apportionment. 

section 12, if any dispute arises as to the apportionment of the same 
or any part thereof, or as to the persons to whom the same or any 
part thereof is payable, the Collector may refer such dispute to the 
decision of the Court. 


PART V. 


Payment . 


31 . (/) On making an award under section 12, the Collector Payment of 

, r , . . , , . . , compensation or 

shall tender payment of the compensation awarded by him to the deposit of same 
persons interested entitled thereto according to the award, and shall 
pay it to them unless prevented by so:ii2 one or more of the con¬ 
tingencies mentioned in sub-section (2). 

( 2 ) If they do not consent to receive it, or if there is no person 
competent to alienate the land, or if there is any dispute as to the 
title to receive the compensation or as to the apportionment of it, 
the Collector shall deposit the amount of the compensation in the 
Court to which a reference under section 18 would be submitted : 

Provided, first, that any person admitted to be interested may 
receive such payment under protest as to the sufficiency of the amount: 

Provided, secondly, that no person who has received the amount 
otherwise than under protest shall be entitled to make any applica¬ 
tion under section 18 : 

Provided, thirdly, that nothing herein contained shall affect the 
liability of any person, who may receive the whole or any part of any 
compensation awarded under this Act, to pay the same to the person 
lawfully entitled thereto. 

(jO Notwithstanding anything in this section the Collector may, 
with the sanction of the Local Government, instead of awarding a 
money-compensation in respect of any land, make any arrangement 
with a person having a limited interest in such land, either by the 
grant of other lands in exchange, or by the remission of land-revenue 
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on the same or on other lands held under the same title, or in such 
other way as may be equitable having regard to the interests of the 
parties concerned. 

{4) Nothing in sub-section (3) shall be construed to interfere 
with or limit the power of the Collector to enter into any arrange¬ 
ment with any person interested in the land and competent to con¬ 
tract in respect thereof. 

32 . (/) If any money is deposited in Court under section 31, 
sub-section (. 2 ), and it appears that the land in respect of which the 
same was awarded belonged to any person who had no power to 
alienate the same, the Court shall order the money to be invested— 

(a) in the purchase of other lands to be held under the like title 

and conditions of ownership as the land in respect of 
which such money was deposited is held, or, 

(b) if such purchase cannot be effected forthwith, then in such 

Government or other approved securities as it thinks fit ; 

and shall direct the payment of the interest or other proceeds 
arising from such investment to the person or persons who would for 
the time being have been entitled to the possession, of the said ' land, 
and such moneys shall remain so deposited and invested until the 
same are applied— 

(/) in the purchase of such other lands as aforesaid ; or 

(ii) in payment to any person or persons becoming absolutely 
entitled thereto. 

(2) In all cases of moneys deposited to which this section ap¬ 
plies, the Court shall order the cost of the following matters, inclu¬ 
ding therein all reasonable charges and expenses incident thereto, to 
be paid by the Collector, namely :— 

(a) the costs of such investments as aforesaid ; 

(b) the costs of the orders for the payment of the interest or other 

proceeds of the securities in which such moneys are for 
the time being invested, and for the payment out of Court 
of the principal of such moneys, and the costs of all pro¬ 
ceedings relating thereto, except such as may be occa¬ 
sioned by litigation between adverse claimants. 

33 . If any money is deposited in Court under this Act for any 
cause other than that mentioned in section 32, the Court may, on the 
application of any party interested or claiming an interest in such 
money, order the same to be invested in such Government or other 
approved securities as it thinks fit, and may direct the interest or 
other proceeds of any such investment to be accumulated and paid 
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in such manner as will, in its opinion, give the parties interested 
therein the same benefit therefrom as they might have had from the 
land in respect of which such money was deposited, or as near there¬ 
to as may be. 

34 . When the amount of any compensation awarded under this ^“ ent of 
Act is not paid or deposited within fifteen days of.making the award, 
the Collector shall pay the amount awarded with interest thereon at 
the rate of six per centum per annum from the date of the award 
until it is so paid or deposited. 


PART VI. 

Miscellaneous . 

35 . (/) Service of any notice under this Act shall be made by 
delivering or tendering a copy thereof signed, in the case of a notice 
under section 3, sub-section (2), by the officer therein mentioned, 
and, in the case of any other notice, by or by order of the Collector 
or the Judge, 

(2) Whenever it may be practicable, the service of the notice 
shall be made on the person therein named. 

( 3 ) When such person cannot be found, the service may be 
made on any adult male member of his family residing with him ; 
and, if no such adult male member can be found, the notice may be 
served by fixing the copy on the outer door of the house in which 
the person therein named ordinarily dwells or carries on business, 
or by fixing a copy thereof in some conspicuous place in the 
office of the officer aforesaid or of the Collector or in the court¬ 
house and also in some conspicuous p&rt of the land upon which 
restrictions are to be imposed : 

Provided that, if the Collector or Judge so directs, a notice may 
be sent by post in a letter addressed to the person named therein at 
his last known residence, address or place of business, and service 
of it may be proved by the production of the addressee's receipt. 

As to service by post, see the note to e. 9 above. 

36 . Whoever wilfully— 

(a) obstructs any person in doing any of the acts authorized by 

section 4, section 6 or section 8, or 

( b ) destroys, damages, alters or otherwise interferes with the 

ground-level or any work done under section 6, or 

( c ) contravenes any of the provisions of section 7 or any condi¬ 

tion prescribed thereunder, 


Service 

notices. 


Penalties. 




INDIAN WORKS 01' DEFENCE ACT, 1903 . 


<SL 


Magistrate to 
enforce the 
terms of the Act. 


shall be punishable with imprisonment for a term which may 
extend to one month, or with fine which may extend to fifty rupees, 
or with both, and, in the case of a continuing offence, with an addi¬ 
tional fine which may extend to five rupees for every day after the 
first in regard to which he is convicted of having persisted in the 
offence; and any expenses incurred in removing the effects of his 
offence may be recovered from him in the manner provided by the 
law for the time being in force for the recovery of fines. 

As to the additional daily fine for a continuing offence under this section, 
and also as to the recovery of fines, see Pt. I, ch. VI, § 5 ante. 

37 - If the Collector or officer authorized under section 6 is oppo¬ 
sed or impeded in doing anything directed or permitted by this Act, 
he shall, if a Magistrate, enforce compliance, and, if not a Magis¬ 
trate, he shall apply to a Magistrate or (within the towns of Calcutta, 
Madras, Bombay and Rangoon) to the Commissioner of Police, and 
such Magistrate or Commissioner (as the case may be) shall enforce 
compliance. 


Completion of 
imposition of 
restrictions not 
compulsory, but 
compensation to 
be awarded 
when not com¬ 
pleted 


38 . (/) The Local Government shall be at liberty to withdraw 

from the imposition of any declared restrictions before any of the 
measures authorized by section 6 have been taken. 

(2) Whenever the Local Government withdraws the imposition 
of any declared restrictions, the Collector shall determine the amount 
of compensation due for the damage suffered by the owner in conse¬ 
quence of the notice or of any proceedings thereunder, and shall 
pay such amount to the person interested, together with all costs 
reasonably incurred by him in the prosecution of the proceedings 
under this Act relating to the said restrictions. 

(j) The provisions of Part HI shall apply, so far as may be, to 
the determination of the compensation payable under this section. 


Demolition of 
part of house or 
building and 
imposition of 
restrictions on 
part of land. 


39 . (/) The provisions of this Act shall not be put in force for 

the purpose of demolishing or acquiring the right to demolish a part 
only of any house, manufactory or other building, if the owner desires 
that the whole of such house, manufactory or building shall be demo¬ 
lished, or that the right to demolish the whole of it shall be acquired : 

Provided that the owner may, at any time before the Collector has 
made his award under section 12, by notice in writing, withdraw or 
modify his expressed desire that the whole of such house, manufac¬ 
tory or building shall be demolished, or that the right to demolish 
the whole of it shall be acquired : 

Provided, also, that, if any question shall arise as to whether any 


building or other construction proposed to be demolished under this 
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AcLdoes or does not form part of a house, manufactory or buildiug 
within the meaning of this section, the Collector shall refer the deter¬ 
mination of such question to the Court, and such building or other 
.construction shall not be demolished until after the question has 
been determined. 

In deciding on such a reference the Court shall have regard to 
the question whether the building or other construction proposed 
to be demolished is reasonably required for the full and unimpaired 
use of the house, manufactory or building. 

(2) If, in the case of any claim of the kind referred to in 
section 23, sub-section (/), clause (c\ by a person interested, on 
account of ceasing to be able to use the land, upon the use and 
enjoyment of which resrtictions are to be imposed, conjointly with 
his other land, the Local Government is of opinion that the claim 
is unreasonable or excessive, it may, at any time before the Collector 
has made his award, order the imposition of restrictions upon the 
whole of the land of which the land upon the use and enjoyment 
of which it was first sought to impose restrictions forms a part. 

(j) In the case provided for by sub-section (2) no fresh declara¬ 
tion or other proceeding under sections 3 to 10 shall be necessary ; 
but the Collector shall without delay furnish a copy of the order of 
the Local Government to the person interested, and shall thereafter 
proceed to make his award under section 12. 

(4) Notwithstanding anything contained in section 7, clause («), 
any land, upon the use and enjoyment of which restrictions are 
imposed under this section, may be included in the outer boundary, 
even though its distance from the crest of the outer parapet of the 
work exceeds two thousand yards. 

40 . No award or agreement made under this Act shall be char¬ 
geable with stamp-duty, and no person claiming under any such 
award or agreement shall be liable to pay any fee for a copy of the 
same. 

41 . No suit or other proceeding shall be commenced or pro¬ 
secuted against any person for anything done in pursuance of this 
Act, without giving to such person a month’s previous notice in 
writing of the intended proceeding, and of the cause thereof, nor 
after tender of sufficient amends. 

As to the computation of time, see the note to s. 4 above. 

42 . Save in so far as they may be inconsistent with anything 
contained in this Act, the provisions of the Code of Civil Proce¬ 
dure shall apply to all proceedings before the Court under this Act. 



Exemption from 
stamp-duty and 
fees. 


Notice in case 
of suits for any¬ 
thing done in 
pursuance of 
Act. 


Code of Civil 
Procedure to 
apply. 


misrffy 



Power to mako 
rules. 


Short title. 


Addition to 
article 89A, Act 
V, 1809. 
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43 . Subject to the provisions of the Code of Civil Procedure 
applicable to appeals from original decrees, an appeal shall lie to 
the High Court from the award or from any part of the award of 
the Court in any proceeding under this Act. 

44 . (/) The Governor General in Council and the Local Gov¬ 
ernment, with the previous sanction of the Governor General in 
Council, may make rules for the guidance of officers in all matters 
connected with the enforcement of this Act. 

(2) The power to make rules under sub-section (/) shall be 
subject to the condition of the rules being made after previous 
publication. 

(j) All rules made under sub-section (/) shall be published in 
the local official Gazette, and shall thereupon have efiect as if 
enacted in this Act. 

As to what is meant by “ previous publication” in sub-section (2), see 
Pt. I, ch. VI, § II (15), ante. 

As to the effect of sub-section (3), see the second note to s. 7 of the Indian 
Tolls (Army) Act, 1901 (II of 1901), ante, p. 576. 


THE INDIAN ARTICLES OF WAR (AMENDMENT) 
ACT, 1904 . 

(XIII of 1904.) 

[9th September , 1904'] 

This textually amending Act is separately set forth here only because it was 
introduced in Council and passed while the volume was in Press and after 
pp. 126 to 207, ante , containing the original Indian Articles of War, had been 
printed off. In the circumstances it was not possible to incorporate the 
amendments in the text of the principal Act. 

For the Statement of Objects and Reasons and Proceedings in Council con¬ 
nected with this legislation, see Gazette of India , 1904, Pt. V, p. 93 ; Pt. 
VI, pp. 368 and 370. 

Whereas it is expedient further to amend the Indian Articles 
War; It is hereby enacted as follows : 

1. This Act may be called the Indian Articles of War (Amend¬ 
ment) Act, 1904. 

2 .. To article 89 A, sub-article (1), of the Indian Articles of War 

the following clause shall be added, namely. 

11 (J) in the case of any person subject to these Ai tides, who 
is serving out of India, not under the order of the Com- 
mander-in-Chief in India, in any station beyond the seas as 
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defined in section 190, clause (25), of the Army Act, the 
officer who convenes the court-martial or who has authority 
to convene such court-martial. 

S. 190 (25) of the Army Act (44 & 45 Viet., c. 58,) defines the expression 
«« beyond the seas” as meaning “out of the United Kingdom, the Channel 
Islands, and “ Isle of Man” ; and the expression “ station beyond the seas” 
as including “ any place where any of His Majesty’s forces are serving out of 
the United Kingdom, the Channel Islauds and Isle of Man.” S. 180 ( 2 ) (a) of 
the same Statute provides that— 

“ Nothing in this Act shall prejudice or affect the Indian military law 
respecting officers or soldiers or followers in His Majesty’s Indian forces, 
being natives of India ; and oil the trial of all offences committed by any such 
native officer, soldier, or follower, reference shall be had to the Indian military 
law for such native officers, soldiers, or followers, and to the established usages 
of the service, but courts-martial for such trials may be convened in pursuance 
of this Act.” 

But the power here given to convene courts-martial does not include the 
power to confirm their findings and sentences : hence the necessity for this 
addition to art. 89 A. (1) of the Indian Articles of War, ante, p. 164. 

In the said Articles— 

the brackets and figure “(/) ” in article 91 and sub-article 
(2) of the same article and 
the Second Appendix 
shall be repealed. 

See pp. 165 and 204, ante. The Second Appendix referred to was not 
strictly in accordance with the Articles, and it was thought that, instead of 
making the requisite amendments in it by legislation, it would be more con¬ 
venient to repeal it altogether and to follow the practice in vogue in this 
connection under the Army Act (44 & 45 Viet., c. 58): that is to say, from 
time to time to prescribe, in the exercise of the rule-making power conferred 
by art. 190 of the Articles, appropriate forms for the proceedings of summary 
general courts-martial. Accordingly and simultaneously with the passing of 
this Act the following notification, dated the 9th September, 1904, was—see 
Gazette of India , 1904, Pt. I, p, 658—issued 

Na 867.—In exercise of the powers conferred by Article 190 of the 
Indian Articles of War (Act V of 1869, as amended by Act XII of 1894), the 
Governor General in Council is pleased to direct that the following amend¬ 
ments shall be made in the Rules of Procedure (Native Army) issued with 
the notification of the Government of India in the Military Department, 
No. 710 (Judicial), dated the 30th June 1899, namely : 

I. In rule 97, after the figures “ 137 ” insert “ clause ( 6 ).” 

II. In rule 141 (6) for the words “ second Appendix to the Indian Articles 
of War ” substitute “ seventh Appendix to these Rules.” 

III. At the end of the Appendices, add the following as a seventh 
Appendix, namely : 

“Form for Assembly and Proceedings of a Summary 
General Court-martial* 


3. 

(а) 

(б) 


<§l 


Repeal of part 
of art. 91 and 
Soeond Appen¬ 
dix, Act V, 1809. 


INDIAN ARTICLE^ OF WAR (AMENDMENT) ACT, 1904 : 
Proceedings. 

A.--- Order convening tee Court. 


§L 


At {place), this 


day of ___ 


19 


Whereas it appears to me, 

[in cases under Article 90, clause (a)] an officer empowered in this behalf by an 
Governor-General in Council, 
order of the Commander-in-Cbief in India. 


General officer of the Command. 

[in cases under Article 90, clause (6)] the officer now in command of {descrip¬ 
tion of detatched troops) upon active service, 

that the named in the annexed schedule, and being subject to military 

law, committed the in the said schedule mentioned : 

’ have offences 

[in cases under Article 90, clause [6] and whereas I am of opinion that it is not 
practicable, with due regard to discipline and the exigencies of the service, 

that the said ~ should be tried by an ordinary general court-martial, 


I hereby convene, to try the said 


person 


persons 


, a summary general court-martial 


consisting of {name, rank and corps of each member), of whom the senior 
officer shall sit as president; and 1 appoint {name, rank, and corps) to be the 
interpreter to the said court martial. 

[Here enter the special order {if any) wider the proviso to Rule of Procedure 
141 {b), and any instructions under Article 92), 

Signature of Convening Officer. 

B.—Certificate of President as to Proceedings. 


I certify that the above Court assembled on the 


day of _ 


19 , and duly tried the named in the said schedule, and that the plea, 

finding and sentence in the case of person were as stated in the third 

and fourth columns of that schedule. 

Signed at {place) this 


„ day of _ 


.19 


Signature of President . 

C.—Confirmation. 

fin cases in which confirmation is required by Article 92.) 


I have dealt with the 


finding 

findings 


and 


sent ence 

sentences 


in the manner stated in the last 


column of the said schedule, and, subject to what I have there stated, I hereby 

„ . finding A sentence 

confarm the above . 

Signed at {place) this . .■ __ day of _ _ ___ J9 . 


Signature of Confirming Officer. 
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APPENDIX. 

The Government Stores Bill* 

Tho following Bill was introduced in the Council of the Governor General 
of India for the purpose of making Laws and Regulations on the 4 th March, 
1904. As to it, see Pt. I, ch. I, § 13 (43), ante. 

Bill No. 2 of 1904. 

Note.— The figures “ 1875 ” within square brackets on the margin mean 
the Public Stores Act, 1875 (38 & 39 Viet., c. 25). 

A Bill to provide for the better protection of Government 

stores. 

Whereas it is expedient to provide for the better protection of 
Government stores ; It is hereby enacted as follows : — 

1. (r) This Act may be called the Govern¬ 
ment Stores Act, 1904; and 

(2) It extends to the whole of British India. 

2 . For the purposes of this Act, unless 
there is anything repugnant in the subject or 

context,— 

(a) the expression “ stores ” includes trioveable property of 

every kind: 

(b) the expression “ Government stores ” means stores under the 

care, superintendence or control of any department of 
the Government: 

(e) the expression “ department of the Government ” includes 
any person in the service of the Government having in 
his official capacity the care, superintendence or control 
of Government stores : and 

(d) stores shall be deemed to be in the possession or keeping 
of any person, if he knowingly has them— 

(i) in the actual possession or keeping of any other 

person, or 

(ii) in any house, building, lodging, apartment, field or 

place, whether open or enclosed, and whether 
occupied by himself or not, 

and whether they are so had for his own use or benefit 
or for the use or benefit of another. 


Short title and extent. 


Definitions. 
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[1873, 81 l.j 


[1875, s. 2.] 
[1875, 8 . 3,] 

[1875, s. 3. J 

]1875, s. 10. | 


*See Gazette of India , 1904, Pt. V, p. 75v 
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3 . (/) The marks described in the second column of the 
Distinctive marking schedule may be applied, by any department 
of Government stores 0 f Government, or by any officer, con¬ 
tractor or workman thereof, in or on any Government stores of 
the kinds respectively mentioned in the first column of the 
schedule, in order to denote that such stores are the property of 
His Majesty. 

(2) If any person, without lawful authority (the burden of 
proving which authority shall lie upon him), applies any of the 
said marks in or on any stores, he shall be punishable with impri¬ 
sonment for a term which may extend to two years. 

4. If any person, with intent to destroy evidence that any 

Penalty for destroy- stores are His Majesty’s property, takes out, 

rying or obliterating destroys or obliterates, wholly or in part, 

mark denoting that y . 

stores are His Majes- any mark applied under section 3, sub- 

ty’s property. section (/), or any mark whatsoever denoting 

that any stores are His Majesty’s property, he shall be punishable 

with imprisonment for a term which may extend to seven years. 

Powers of search and 5 . Any police-officer superior in rank to 
detention, a constable, who may in right of his office be 

authorized by the Local Government in this behalf, or, 

within the limits of any cantonment, or of any fortress, arsenal 
dockyard or camp, or of any building or place in the occupation 
of the Government for naval, military or civil purposes, an} public 
servant authorized in writing in this behalf by the commanding 
officer or by the officer in charge of any such building or place, 
may stop, search and detain — 

(a) any vessel or vehicle in or on which there is reason to 
suspect that any Government stores stolen or unlaw¬ 
fully obtained may be found, or 
(i) any person who is reasonably suspected of having in his 
possession, or of conveying in any manner, any 
Government stores reasonably suspected to have been 
stolen or unlawfully obtained. 

6 . If any person is charged with having in his possession or 

Penalty where aeons- kee P in S or conveying any Government stores 

ed person does not aa- reasonably suspected of having been stolen 

po88ession' / of°°Govern- or unlawfully obtained, and does not give an 
ment stores. account, to the satisfaction of the Court, of 

how he came by such stores, he shall be punishable,— 

(a) if such stores are arms or component parts of arms, with 
imprisonment for a term which may extend to twelve 
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months, or with fine which may extend to one thousand 
rupees, and, 

(b) in any other case, with impiisonment for a term which may 
extend to two months, or with fine which may extend to 
fifty rupees 


Penalty where cer¬ 
tain persons do not 
satisfactorily account 
for possession of stores 
reasonably believed to 
be His Majesty’s pro¬ 
perty. 


7. If there is reason to believe that any 
stores found in the possession or keeping 
of— 


<SL 


[ 1875 , s. 9 .J 


(a) any person in the service of the Government, 

(b) any dealer in marine stores or old metal or old stores of any 
kind, or 

(c) any pawn-broker, 

have been unlawfully obtained by him, such person may be taken 
before a Magistrate; and, if the Magistrate sees reasonable grounds 
for believing that such Stores are or were His Majesty's property, 
then, if such person does not satisfy the Court that he came lawfully 
by such stores, he shall be punishable,— 

(a) if the stores are arms or component parts of arms, with 

imprisonment for a term which may extend to twelve 
months, or with fine which may extend to one thousand 
rupees, and, 

(b) in any other case, with imprisonment for a term which may 

extend to two months, or with fine which may extend to 
<|fty rupees. 

8 . Sections 4 and 6 shall not apply to stores, of the kinds 

described in section 156, sub-section (A of 156 
Exemption of cer- , * * , . , . , . , 

tain military stores the Army Act, which have been issued as re- 

tions 4 and^ 0 ^ ° f S<3 °" 8i menta l necessaries or otherwise for any 

soldier or volunteer; but nothing in this 

section shall relieve any person from any obligation or liability to 

which he may be subject under any other enactment in respect of 

any such stores. 

S. 156 (1) of the Army Act (44 & 45 Viet., c. 58) refers to “ any arms, 
ammunition, equipments, instruments, regimental necessaries, or clothing, or 
any military decorations of an officer or soldier or any furniture, bedding, 
blaukets, sheets, utensils, and stores in regimental charge, or any provisions or 
forage issued for the use of an officer or soldier or his horse, or of any horse 
employed in His Majesty’s service,” and provides sufficiently for their 
wrongful disposal, 


[ 1875 , s. 13 ; 
Army Act, s, 

■“ V] 
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9 . If any person, without written permission from the Local 

t> t Government or from some person authorized 

Penalty for unlaw- r 

ful gathering of stores hy the Local Government in that behalf (proof 

v^ereta iSMaie8ty ’ 3 ° f which permission shall lie on the person 
accused), gathers or searches for stores, or 
creeps, sweeps or dredges in the sea or any tidal water.— 

(a) within one hundred yards from any vessel belonging to His 
Majesty or in His Majesty’s service, or from any rnoor- 
ing place or anchoring place appropriated to such vessels, 
or from any moorings belonging to His Majesty, or from 
any of His Majesty’s wharves or dock, victualling or 
steam factory yards, or 

(£) within one thousand yards from any battery or fort used 
for the practice of artillery, either by the royal artillery 
or by volunteer artillery, or 

(r) in or on any part of the spaces or distances, whether covered 
with water or not, from time to time marked out as 
ranges for artillery practice for the use of His Majesty's 
ships, or marked out and appropriated for permanent or 
temporary artillery or rifle ranges, 
he shall be punishable with imprisonment for a term which may 
extend to two months, or with fine which may extend to fifty rupees. 

THE SCHEDULE. 

Marks Appropriated for use in or on 
Government Stores. 


(See section j.) 


1 

2 

Stores. 

Marks. 

Hempen cordage and wire rope. 

White, black, or coloured worsted 
thread laid up with the yarns and the 
wire respectively. 

Canvas, fearnought, hammocks and 
seamen’s bags. 

A blue line in a serpentine form. 

Bunting 

A double tape in the warp. 

Candles 

Blue or red cotton threads in each 
wick or wicks of red cotton. 
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ARTILLERY AND RIFLE RANGES BILL. 
Schedule — continued, 




1 

2 

Stores. 

Marks. 

Woolen and cotton goods not herein¬ 
before enumerated. 

A red stripe lengthways with the broad 
arrow, either alone or in combina¬ 
tion with letters denoting the name 
of the Government or of any depart¬ 
ment of the Government or branch 
thereof. 

Timber or metal, or any stores not 
hereinbefore described, whether 
similar to the above or not. 

The name of His Majesty or of His 
predecessors, heirs or successors, or 
of the Government, or of any depart¬ 
ment of the Government or branch 
thereof ; or the broad arrow; or a 
crown ; or His Majesty’s arms; or 


the sign j with the broad arrow ; 


whether such broad arrow, crown, 
arms, or sign, be alone or be in com¬ 
bination with any such name as 
aforesaid, or with any letters denot¬ 
ing any such name. 


THE ARTILLERY AND RIFLE RANGES BILL.* 

The following Bill was introduced in the Council of the Governor General 
of India for the purpose of making Laws and Regulations on the 23rd March, 
1904. As to it see Pt. I, ch. I. s 13 (42), ante. 

Bill No. 5 of 1904 . 

[Explanation of marginal references :— 

“ 1892” means the Military Lands Act, 1392 (55 & 56 Viet., c. 43) ; 

“ 1900” means the Military Lands Act, 1900 (63 & 64 Viet., c. 56).] 

A Bill to provide means far facilitating and regulating artillery 
and rifle practice , and for preventing danger to the public therefrom . 

Whereas it is expedient to provide means for facilitating and 
regulating artillery and rifle practice and for preventing danger to the 
public therefrom ; It is hereby enacted as follows :— 

1 . This Act may be called the Artillery 
and Rifle Ranges Act, 1904. 

2 . (/) The Governor General in Council may, after previous pub- 

T . . lication, make rules to facilitate and regulate 

Power to make rules. 0 

artillery and rifle practice and to prevent dan¬ 
ger to the public therefrom on— 

* See Gazette of India, 1904, Pt. V, p. 89. 


Short title. 
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ARTILLERY AND RIFLE RANGES BILL. 



[1892, s. 15.] 
[1900, a. 2 (2).] 


1892, s. 17 (2).] 


[1900, a. 2 (5,.l 


[1892, a, 17(2).] 
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(a) any land vested in His Majesty or belonging to a Volunteer 

Corps, which is for the time being appropriated for such 
practice, 

(b) any land which the Government or a Volunteer Corps has 

for the time being a right to use for such practice, or 
(r) any sea or tidal water or shore thereof on which any land re- 
feVred to in clause (a) or clause ( b) abuts, or on or over 
which artillery or rifle practice can be carried on from any 
such land. 

(2) In particular, and without prejudice to the generality of the 
foregoing power, such rules may— 

(1) provide for fixing the boundaries of the area of land, sea, 
tidal water or shore on or over which artillery or rifle 
practice may be carried on ; 

(it) declare the times within which such practice may be carried 
on; 

(Hi) prescribe the measures to be adopted to prevent persons 
from entering or remaining, or carriages, animals or vessels 
being brought or taken, or, by the owner or any other 
person in charge thereof, permitted to remain, within such 
boundaries at such times; 

(iv) prescribe the notices to be given to the public before firing 

is commenced; 

(v) where it is intended to carry on artillery or rifle practice 

within or near the limits of any port, prescribe the notice 
to be given to the authorities of the port before firing is 
commenced; 

(z;/) authorize the arrest without warrant, and the removal, of 
persons, and the removal of carriages, animals or vessels, 
entering or being found within the said boundaries at the 
said times; and 

(z iff) prescribe the signals to be shown during such times and 
while firing is in progress. 

(j) When an area to which rules made under this section apply 
consists of any sea or tidal water, or the shore thereof, and the boun¬ 
daries of the area cannot, in the opinion of the Governor General 
in Council, be conveniently marked by permanent marks, those 
boundaries shall be described in the rules. 

(^) Rules made under this section may declare— 

(a) that any person contravening any such rule or any 
order issued thereunder shall be punishable with fine which 
may extend to fifty rupees, and 
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(b) that any carriage, animal or vessel found within the boun¬ 
daries of any area in contravention of any such rule shall, 
on proof of such contravention, be liable, on the order of 
a Magistrate, to be forfeited to His Majesty. 

(j) All rules made under this section shall be published in the 
Gazette of India and in such other manner as the Governor General 
in Council may direct. 

3 . If any rule made under section 2 obstructs or injuriously 
affects the exercise of any private right of 
any person in or over any land, sea, tidal water 
or shore, such person shall be entitled to com¬ 
pensation, the amouut of which shall, in case of difference, be 
ascertained in the manner provided by the Land Acquisition Act, 1894, 
with respect to compensation for land acquired under that Act. 


Compensation for in¬ 
terference with private 
rights, 


<8L 


[1892, s. 7(1).] 


[1900, s. 2 prov. 

(a)] 


The End. 
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Abandoning garrison, 145. 

Abetment, 102, 158. 

Absence without leave, 30, 144, 149, 153, 173, 188, 198. 

Absentee house-owners in cantonments, 519, 524. 

Accounts, 478. See , too , Military Accounts. 

Acquisition of land and rights for protection of defences, 612. 

„ „ „ for public purposes, 580, 585. 

Act of Settlement referred to, xxxi. 

Active Reserve, 431. 

“Active service/* 122, 13d. 

Acts of State, cix, 20. 

“Actual military service/* 122, 322, 328. 

Addenda and corrigenda , 669. 

Addiscombe College referred to, viii. 

Adjutant General in India, xiv, xx, xxv. 

Administration— 

of Army generally, xi (n), xcii. 

,, ,, in India, xix. 

,, estates of deceased military men, lv, cxxv, 45, 196. 

,, „ „ military lunatics, 196. 

„ India, xvii. 

Admissions —see Evidence. 

Affidavits, lxii, cxcvii. 

Agents of absentee house-owners in cantonments, 519, 524. 

Aliens— 

Employment of, in Army, xxxi. 

Exclusion of, from publio service, xxxi. 

„ „ „ volunteer corps in India, xxxii, olxix. 

Allegiance, xxxii. 

Allowances —see Pay. 

Allowances for equipment and voyage to India of Commander* in 
Chief in India and Military Member of Council, 56-57. 
Amendment of Army Act, v, cxc. 

Angul District Regulation, 1894, 556. 

Appeal, Right of, clxxxv. See , too., Complaint. 

„ against executive order under Cantonment Code, 524* 

81 
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Appointment of Commander-in-Chief in India, etc., limited to five 
years, xxii, 36. 

„ of military man held at pleasure, xxxiii, lxx, 24. See, too, 

Dismissal and discharge. 

„ not transferable, xxxvii, 406. 

Appropriation of houses for military officers, clxii, 546, 578. 
Arbitration in cantonments, 525, 542, 547, 590. 

Arms— 

Exemption of, from duties and restrictions, lx-Ixiv, civ, clxxiii, 
392-395, 599. 

Protection of, from attachment and execution, xxxvi, xl, xli. 
Restrictions on British soldiers using, for sport, lxiii, 395, 

Army —see Army in India. 

„ Act, i, iv, v, ix-xvii, cxc, 3 22* 

„ (Annual) Acts, v, cxc. 

„ Corps —see Commands or Army Corps. 

„ Council in England, xi («), xcii. 

„ Discipline and Regulation Act, 1879, referred to, iv. 

„ in India— 


Administration of, xix. 

British, iv. 

Composition and state of, ii. 

Hindus and Muhammadans in, vi. 

Law governing, iv, ix, oxii. 

Native, vi, cxii. 

Transfer of, from Company to Crown, ii, 32. 
under Company, i. 

Army Prize Money Act, 1832, 21. 

„ Regulations, India, i } 131. 

Arrest— 


Modes of, 150. 

of deserters and military offenders, li, cxxvi, 83, 201 , 557 , 597 , 
„ public officer in civil suit, xxxvii, 413. 

Privileges in respect of, xxxvi, xxxvii, cxxvi, clxxiv, 199, 200. 
Quitting, 150. 

without warrant for offence under Cantonment Code, 523, 
Articles of War —see Indian Articles of War. 

Artillery and Rifle Ranges Bill, Ixviii, 637. 

Assault, 115. 

Assessors, Exemption of military men from service as, xlix, 564. 
Assisting enemy, 146. 

Asylums for miltary lunatics, 389. 

Attachment of property of military man, xl, xlii, cxxvi, clxxiv, 199. 
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Attempts, 121. 

Attestation, 132,389. 

Autrefois acquit or convict , Rule of, lxxxiii, cxxiii, 199, 208-209. 

Barracks —see Cantonments. 

“Bazar”, 465. 

Bazar plans, 530. 

Behaviour unbecoming an officer, etc., 149, See, ioo 9 Misbehaviour. 
Bengal Excise Act, 1878, 392, 

„ Police Regulation, 1817, 77. 

„ State Offences Regulation, 1804, 69. 

,, Troops Transport and Travellers’ Assistance Regulation, 1806, 


70. 

Regulation, 1825, 80. 


Betraying official secrets, etc., lxvi, 550. 

„ watchword, 145. 

“Beyond the seas,” 631, 

Bill of Rights referred to, v, xxvi, xcv, c. 
Binding Crown by legislation, clxxviii. 
Birth- 


Certificate of, lxii. 

during marriage presumed legitimate, 373. 
Registration, etc., of, 54, 5l8. 


Boardship, Discipline of land forces on, lxxxii, 46. 
Bombay City Police Act, 596. 

„ Commander-in-Chief abolished, xxii, 65. 

„ Regulation XXII of 1827, 81. 

Border Military Police, iii. See, too, Military Police. 
Breach of official trust, 553. 

Bribe —see Illegal gratification. 

British and Indian currencies, 570. 

“British India,” cxciii. 

British protectorate, xii («), xxxii, cxciv. 

„ troops— 


Abolition of separate, for India, ii, iv, 34. 
Description of, in India, ii, iv. 

Military law applicable to, i , iv, vi, ix, xxxii. 


Building leases in cantonments, 528. 

Buildings of Government protected against municipal regulations, 
Ixiv, clxxvii, 568. 

“Burden of proof,” 371. 

Burial, Certificates of, lxii. 
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Burma District, iv (»), x *ii. 

„ Military Police Act, 1887, 420. 

Business of Government of India how conducted, 

Cadet Corps —see Imperial Cadet Corps. 

Cadetships —see Indian cadetships. 

Calcutta Fort, 402. 

„ Police,Act, 1866, 125. 

Cantonment authority, civ, 432, 467, 581. 

” Code, 1899, cliv, clxii, 463. 

» committee, civ, 439, 467. 

magistrate, clvi, 438, 441, 470 . 

Cantonments— 

Accommodation'for military officers in, clxii, 546, 578. 
Accounts in, 478. 

Act, 1889, cliv, 433. 

Adulteration of milk, etc., in, 508. 

Agents of absentee house-owners in, 518, 524, 
Agriculture in, 493. 

Appeals against executive orders in, 524, 593, 
Arbitration in, 525, 542, 547, 590. 

Areas adjoining, 459. 

Arrest without warrant in, 523. 

Begging in, 515. 

Births to be registered in, 518. 

Buildings in, 489, 490, 492, 527. 

Burial and burning grounds in, 501. 

Cholera camps in, 515. 

Committees of arbitration jin, 525, 542, 547, 590. 
Compensation for damage done under Cantonment Code 
Contagious diseases in, 465, 509, oil. 

Contracts in, 481. 

Control over, 468. 

Courts of small causes in, clvi, 442. 

Cruelty to animals in, 517. 

Dairies in, 505, 510. 

Deaths to be registered in, 518. 

Delegation of functions in, 533. 

Disorderly persons in, 515. 

Disposal of corpses in, 502. 

Dogs in, 484. 

Electricity in, lxviii, civ, 612. 

Encamping-grounds in, 495. 

Exclusion of undesirable persons from, 514, 515, 516. 
Execution of orders in, 535. 

Exemption of, from operation of Act XIII of 1889, 463* 
Extension of enactments to* clxii, 455, 463. 


in, 535. 
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Fires in, 518. 

Free patients in, 513. 

Funds and property of, clx, 453, 473. 

Grazing in, 5l7. ' / 

Hackney-carriages in, clxi, 396, 511. 

Hospitals and dispensaries in, 513. 

House-accommodation in, clxii, 546, 578. 

Importation of cattle and flesh into, 500. 

Importuning for sexual immorality in, 515. 

Improper use of land in, 494. 
in hill-stations, 533. 

„ municipalities, civ, clix, clxvi, 447, 449. 

,, Native States, clxiv. 

„ Presidency-towns, 460. 

Infected buildings in, oil. 

Infectious disorders in, 465, 509, 511, 5l4. 

Inspecting Officer of, clvii, 441. 

Inspection, entry and search in. 520. 

Intoxicants in, clviii, 444, 514, 557, 599. 

Irrigation in, 493. 

Latrines in, 485, 486, 488. 

Leases of land for building in, 528. 

Licenses for trades, etc., in, 505. 

Limitation of prosecutions in, 535. 

Limits of, 437. 

Loitering for sexual immorality in, 515. 

Magistrates in, clvi, 438, 441, 470. 

Markets in, 495. 

Meaning of expression, cliv, 437. 

Measures and weights in, 535. 

Medical officers in, 513. 

Mendicancy in, 515. 

Notices in, 523, 534. 

• Nuisances in, 482. 

Overcrowding in, 489. 

Paying patients in, 514. 

Penalties in, 535. 

Pilgrims passing through, 515. 

Plans of, 529. 

Police in, clviii, 443. 

Powers of inspection, etc., in, 520. 

Prevention of fire in, 518. 

Prostitutes in, 509, 515. 

Protection of officers in, from suits, etc., 461, 596. 

Rash driving in, 501. 

Registers in, 476, 521, 594. 

Registration of births and deaths in, 518, 

„ „ immoveable property in, clxi, 461, 530, 531, 532. 

>> „ rents in, 594. 



Rules for administration of, clxi, 456, 463, 

,, to be available for purchase in, 536. 

Sanitation of, 484. 

Sarais in, 494. 

Servants employed by authorities in, 471. 

Service of summonses, notices, etc,, in, 523, 534, 595. 

Sexual immorality in, 509, 515. 

Slaughter-houses in, 497. 

Stray dogs in, 484. 

Streets in, 490, 

Sub-letting of houses in, 588. 

Summonses in, 523, 

Taxation in, lvii, clix, 446, 449. 

Trades in, 505. 

Traffic in, 500. 

Transfer of property in, 461, 530, 531, 532, 541, 545, 588, 590. 
Trees in, 493. 

Venereal diseases in, 498, 509, 513, 514. 

Washermen in, 504, 505, 509. 

Water-supply in, 502. 

Weights and measures in, 535. 

Cantonments Act, 1889, 433. 

„ (House-Accommodation) Act, 1902, 578. 

Cashiering to precede sentence of imprisonment, xxxiii. See, too , 
Dismissal and discharge. 

Chaplains in Service may accept fees, 12. 

Character —see Evidence. 

Charges —see Court-martial. 

City of Bombay Police Act, 1902, 596. 

Civil courts’ intervention in military matters, lxxi, Ixxii, 193. 219, 565. 
Civil offences, 130, 193-196, 219. 

“ Clear day/’ clxxxvii-clxxxviii. 

Code of Civil Procedure, 407. 

„ „ Criminal Procedure, 1898, 557. 

“ Cognizable offence/’ 554. 

Colonial Prisoners Removal Act, 1884, 57. 

“Colony,” in Army Act, includes protectorate, xii (#), xxxii (*), cxciv. 
Colour— 

Enlistment of persons of, xxxii. 
no disqualification, xxxii, xxxiv ( n ). 

“Command,” 130, 465, 5 Sl > 613. 

Commander-in-Chief in England, Abolition of, xi (nj, xx («), xcii. 
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Commander-in-Chief in India— 



Abolition of Provincial, xxi, 65. 

Allowance for equipment and voyage to India of, 56 N 57. 
Appointment, salary, rank, etc., of, xx-xxiii, 9, 25, 29, 35, 37. 
Leave to Europe of, unprovided for, xxii, 25. 

Provisional, xxii (?i). 

Right to complain to, x, xi (n), lxxii. 

Term of office of, limited to five years, xxii, 36. 

When Governor General has been also, xxi, 10. 
when Extraordinary Member of Governor General’s Council, xvii, 
xxi, 29, 35. 

,, Member of local Council, xxiv, 9. 

“Commanding Officer,” 130, 465. 

Commands or Army Corps, Division of Army in India into, iii, iv(«), 
xxii, 66 

** Commencement ” of Acts, etc., cxcix. 

Commissariat Accounts Act, 1821, referred to, lxvii, cxxvii. 
Commissions— ^ 

Honorary, lxxxi, 131. 

Issue of, xxviii, 41. 

Rank and command independent of, xxx. 

Resignation of, xxxi. 

Sale of, or traffic in, prohibited, xxxi, 13. 
unaffected by demise of Crown, xxix. 

Volunteer officers’, xxviii, xxx, 324. 
with honorary rank attached, 131. 

Committees of arbitration— 


under Cantonment Code, 525, 542, 547. 

,, Cantonments (House-Accommodation) Act, 590. 

Company —see East India Company. 

Company’s rupee, xvii («). 

Compensation— 

for compulsory acquisition of rights over land near defences, 621. 
,, ,, „ ,, transport animals, 604. 

,, damage done by marching troops, 73, 83. 

„ ,, ,, for protection of delences, 618, clxxvi, 618-624. 

,, ,, ,, under Cantonment Code, 535, 542, 549. 

,, injury done by subordinates, 151. 

,, loss incurred under Indian Tolls (Army) Act, 475. 

Complaint— 

Right of military man to prefer, x, xi (?i), lxxii, 191. 
relating to military matter not cognizable by civil court, lxxii. 

Computation of time, clxxxviii-clxxxix, 212, 255. 

“ Conclusive proof,” 335. 
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Concurrent jurisdiction of court-martial and court of law, xlix, cxv, 

* 95 -* 9 6 - 

Confessions —see Evidence. 

Construction—^ Interpretation. 

Contempt of court-martial, xvi, 157, 177, 235. 

Contraband of war, lxxxvii. 

Contracts with Secretary of State for India in Council, 49. 

Coroners’ inquests, Exemption in respect of, xlix. 

“ Corps/’ 129, 138. 

Correspondence with enemy, 146. 

Corrigenda , 669. 

Council— 


Army, xi (n), xcii. 

Executive, of Governor General, xvii, 35. 
Legislative „ ,, ,, , 36-38. 

Local legislative, 40. 


Counsel —see Court-martial. 

Countersign, Betrayal of, 145. 

Court-martial— 

Acquittal or conviction by, bars further trial, lxxiii, exxiii, 199,208. 
Adjournment of, 240, 267. 

Arraignment before, 218, 222, 245, 283, 304. 

Authority for holding, 23. 

Challenging members of, 170, 243, 283, 

Charges before, 170, 213, 264, 282, 289. 

Concurrent jurisdiction of civil court and, xlix, cxv, 193, 219, 565. 
Conduct of proceedings of, 169, 261. 

Confirmation of sentence of, cxix, 163, 165, 230, 257, 258. 
Contempt of, xvi, 157, 177, 235, 

Convening of, cxv, cxix, 159, 238, 282. 

Counsel before, 271. 

Death sentence of, 175, 182. 

Decision of, by votes, 175. 

Dismissal by order of, xxxiii, 140, 179, 184. 

District, 159, 160, 210, 

Eligibility to serve on, 241. 

Evidence before, cxxii, cxxxiii, 232. 

Execution of sentence of, cxxiv, 182. 

Extraordinary, 158, 164, 

Finding of, 175, 225, 251. 

Forms for proceedings of, 204, 287. 

General, 159, 210. 


„ provisions as to proceedings of, 261, 
Honourable acquittal by, 225, 251. 

Insanity of accused before, 260# 

Interpreter to be appointed to, 168, 22i # 
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Investigation of charge prior to trial by, 209, 212. 
is a “ court,” lxxv, lxxxiv. 

Joint trial of accused persons by, 21$, 220, 264, 283. 
Judge-advocate before, cxix, cxxi, 162, 2l3, 250, 261, 279. 
Kinds of, cxv, 158. 

Limitation of trial by, 167, 208. 

Minutes of proceedings of, 262. 

Oaths before, 93, 156, 158, 170, 222, 235, 243, 245, 283, 388. 


INDEX. 


649 



open court, 169, 267. 

Orders subsidiary to sentence of, 229, 259. 

Ordinary, 158. 

Place of trial by, 167, 208. 

Pleas before, cxlii, 223, 224, 245, 283. 

Preservation of proceedings of, 187. 

Privileges of persons attending, cxx, cxlvi, 177, 235. 
Procedure at trial by, cxxv, oxxx, 167, 204, 207, 261. 
Production of documents before, 176. 

Promulgation of sentence of, 230. 

Punishment without trial by, cxxii, 141, 189, 2l0. 
Qualifications for service on, 241. 

Record of proceedings of, 187, 274. 

Regimental, 161. 

Revision of finding or sentence of, 175, 231, 256. 

Right to trial by, 212. 

Sentence of, 159, 160, 162, 163, 165, 166, 175, 177, 228, 254. 
Summary, cxvi, 165/221. 


general, cxviii, 164, 631. 
of law relating to, cxv, cxviii. 


Summing-up by judge-advocate before, cxxi, 250. 

Summoning of witnesses before, 176. 

Verdict and voting of members of, cxx, 175, 225, 250, 251, 269. 


“ Court of summary jurisdiction/” xv. 

Courts (Colonial) Jurisdiction Act, 1874 , referred to, xv. 
Courts of enquiry, lxvii, lxxvi, cxxvii, cxxviii, 188, 284. 

„ „ inquest, xiii, 186. 

„ „ request abolished, clvi. 

Criminal Jurisdiction Act, 1802, 12. 

lunatics, Removal from India of, 61. 
Cross-examination —see Evidence. 

Crown, Legislation binding, clxxviii. 

Cruelty, 156. 

„ to animals in cantonments, 517. 

Currency Conversion (Army) Act, 1899, 570 - 
Customs duties, Exemptions in respect of, lx. 

„ of Service, xxv, 232. 


war, lxxxiv. 



Day/’ clxxxvii, 212. 
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Death— 


Certificate of, Ixii. 

Offences punishable with, 142. 
Presumptions as to, 372, 373. 
Registration, etc., of, 54, 518. 
Sentence of, 182. 


Debt, Exemption from arrest for, xxxvii, xxxviii, cxxv, clxxiv, 199. 
Debts —see Regimental debts. 

Declaration of war, lxxxv. 

Decorations —see Medals and decorations. 

Defences, Protection of, lxiv, Ixvi, 550, 551, 569, 612. 

Department,” 129, 138. 

Deputy judge-advocate, cxx («), cxxi, 213. 

Deserter— 


Aiding, 107. 

Arrest of, li, cxxvi, 83, 201, 557, 597. 
Descriptive return of, xiv, 559. 
Enquiry into absence of, 188. 
European, 83, 558. 

Harbouring, 107, 149. 

Property of, 196. 

Punishment of, lxxxv, 144, 558, 


“ Desertion,” 144, 198. 

Destroying Government property, 154. 

Disabilities of military man, xxxv, lxix. 

Discipline, Offences prejudicial to, 157. 

Disclosure— see Official secrets, Pass-word and Watchward. 
Discretion not to be exercised capriciously, lxxiv,59T, 

Disgraceful conduct, 155. 

Dishonest misappropriation, 118. 

Dismissal and discharge, xxxiii, lxx, cxiii, 14, 24, 31, 140, 179, 184. 
Disobedience— 

to orders of Secretary of State for India, xix, 25. 

„ „ „ superior, 144. 

See , too, Obedience. 

Disqualification for service, xxxiii, lxx. 

Distance how to be reckoned, clxxxv. 

“ Document/' cxcviii, 92. 

Documentary evidence— m* Evidence. 

Dogs in cantonments, 484. 

Domicile, lii, 122. 

Drink —see Intoxicant^. 
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Droit administrati/y xxxiv, lxxiv, civ. 

Duke of Connaught, Act of Parliament providing for leave of 
from India, referred to, 25. 

Duty of obedience, lxxvi, 144. , 

Dying declarations as evidence, cxxxviii, 347. 

East India Company— 

Army under, i. 

Directors, etc., of, replaced by Secretary of State for India, 29. 
Dissolution of, xix (n). 

“English,” i {n). 

“ London,” i (n). 

Transfer from, to Crown, ii, 29. 

“ United,” i (/?,). 

East India Company Act, 1793, 9 * 

„ „ Contracts Act, 1870, 49. 

Eastern Army Corps, iv («). 

Electricity in cantonments, fortresses, arsenals, etc., Ixviii, civ, 612. 
Embarkation of troops, 574. 

Embezzlement, 152, 153, 155. x 

Emperor of India, cxciii. 

Enlistment or enrolment— 

Mode of, 132. * 

Validation of irregular, 389. 

Errata , 669. 

Estate of military man— 

Administration ot, lv, exxv, 196. 

Distribution of, in case of intestacy, 45. 

Protection from sale of, for land-revenue arrears in Madras, liv, 78* 
European British subjects, Privileges of, lxvii. 

European — ' N 

deserter, 83. 

Engagement of, for military service in Iudia illegal, iv, 34. 
Transportation of, to Andamans forbidden, 1, 

European Deserters Act, 1856, 83. 

„ Forces (India) Act, 1866, 34- 

Evidence— 

Accomplice’s, oxliv, cxlviii, 374, 379. 

Admissibility of, cxxxiv, 335, 

Amount of, required,..cxlvii, 

“Burden of proof 55 in relation to, cxliii, 371. 

Circumstantial, cxlii. 

Competence to give, cxliv, 376. 


INDEX. 

Compulsion of witness to give, 382. 

“ Conclusive,” 335. 

Conspirator’s, 339. 

Cross-examination to elicit, cxlvi, 236, 380, 381. 
Discrepancies in, clii. 

Documentary, cxlii, 359, 366. 

Estoppel of, 375# 

Examination-in-chief to elicit, cxlvi, 236, 380. 
Experts,’ 353. 

Facts relevant for purposes of, cxxxv, 335. 

False, cli, 154. 

“Hearsay,” cxxxv, cxlviii, 347. 

Impeaching credit of witness’s, 384. 

“ Judicial notice” dispensing with, cxli, 232, 356. 

Law of, in courts-martial, cxxii, cxxxiii, 174, 188, 232. 
“Leading questions” to elicit, cxlvii, 381. 

Meaning and objects of rules of, cxxxi, cxxxiv. 
of accomplice, cxliv, cxlviii, 374, 379. 

,, admission, cxxxvi, 343, 362. 

,, affairs of State, lxxv, 377. 

,, character, cxl, 174, 227, 356. 

„ communication during marriage, 376. 

,, confession, cxxxvii, 346. 

,, conspirator, 339. 

,, custom, 232, 340, 348, 354. 

,, dying declaration, cxxxviii, 347. 
fl expert, 353. 

,, finger-impression, 353. 

,, handwriting, etc., 354, 361, 362. 

,, indecent or scandalous character, 383. 

,, official communication, lxxv, 377. 

,, previous conviction, cvi, 174, 356. 

,, professional communication, 377. 

,, public document, 362. 

,, relationship, 355. 

,, statement made by absentee, cxxxviii, 347. 

Opinion when admissible as, cxxxix, 353, 

Oral, cxlii, 358, 366. 

Presumptions in relation to, cxliii, 335, 364, 372, 373. 
Primary, 359. 

privileged, lxxv, cxxix, cxlv, cxlvi, 376-379. 
Re-examination to elicit, cxlvi, 237, 380. 

Relevancy in relation to, cxxxiv, 335, 

Secondary, 359. 


•FYa mination-in-chief —see Evidence. 
Exchange of prisoners of war, 19. 

„ » regiments, 53. 

Excise Act, 1896, 557 - 
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Execution of decree against military man, xlii, 409. 

Expert’s opinion as evidence, 353. 

Explosives, Exemptions from restrictions as to, lxiii, 125, 416. 
Extortion, 117, 151. 
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Failure to attend parade, 150, 

„ „ rejoin, 150. 

False alarm, 148, 152. 

„ evidence, 154. 

Ferries —see Taxation. 

Feudatory States — see Native States. 

“ Financial Year,” cxcvii. 

Fines, Recovery of, clxxxvii. 

Finger-impressions, Evidence as to, cxl, 353. 

Firing— 

blank on rioters condemned, cvii. 

Law of, in case ,of riot, cvii. 

Ranges for practising, lxviii, 637. 

“ Force ”, 114. 

Force, Use of, to quell riot, ciii, cv, 109, 327, 560, 597. 

Foreign Enlistment Act, 1870, referred to, lxxxvii («). 

„ Marriage Act, 1892, 64. 

Forfeiture of pay and pension, xxxvii, xliv, lxxiii, 140, 141,180, 181, 
184, 256. 

Forms of charges and charge-sheets, 289. 

Fort William Act, 1881, 402. 

Fraudulent offences, 91, 156. 

Garrison police^xxxvii, clviii, 446. 

,, Reserve, 431. 

Gazettes, xvi-xvii («). 

“ Gender,” clxxxv. 

Geneva Convention referred to, Ixxxv. 

General Clauses Acts, clxxxiii. 

“General Officer of the Command,” 130, 465, 581, 613. 

44 Good faith,” cc, 93. 

Good order, Offences prejudicial to, 157. 

“ Government,” cxcvi. 

Government Buildings Act, 1899, lxiv, clxxviii, 568. 
v marks, Ixix, 634. 

“ Government of India,” xvii-xviii, cxcvi, 22, 35. 

Government of India Act, 1833, 22 * 

»> » v a I $53> 26. 

»> tt 99 9 f 1858, 29. 
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Dvernment Stores Bill, Ixix, 633. 

Governor General, xvii, 23. 

“ Governor General in Council/' xviii, cxcvi. 

Grievance —see Complaint. 

Grievous hurt, 113. 

Gunpowder —see Explosives. 

Habeas corpus in India, lxxx. 

Hackney-carriage Act, 1879, 396. 

Hague Convention referred to, lxxxiv, lxxxvi ( n ). 

Handwriting, Evidence as to, 353. 

Hearsay —see Evidence. 

Her Majesty, References to, in enactments, v (;/), cxcii. 
Hill-cantonments, By-laws in, 533 . 

Hindus in Indian Army, vi. 

His Majesty, see King. 

Honorary commissions, lxxxi, 131. 

„ officers, xxviii, lxxxi. 

„ rank, xxviii, lxxxi, 131. 

Horse-tax —see Taxation. 

Hospitals in cantonments, 513. 

House-accommodation in cantonments, lxv, clxii, 578. 
House-breaking, 12c, 151. 

House-owners in cantonments, lxv, clxii, 519, 524, 531, 534, 579, 
586-595. 

Hurt, 113, 155. 

Husband and wife competent witnesses against each other, cxlv, 
cxlvi, 376. See , too, Marriage. 


Illegal gratification xxxv, 11, no, 152. 

„ order, Obeying, lxxvii. 

Immorality —see Sexural] immorality 
cent offence. 

Immoveable property/' cxcvii. 

Imperial Cadet Corps, xxxiv ( n) y lxxxi. 

„ Service Troops, iii, lxxviii, 573, 576. 
Impressment —see Transport of troops. 
Imprisonment- 

Consequences of, xxxiii, 184. 
defined, clxxxvi. 

in default of payment of fine, elxxxvi-cixxxvii. 
„ military custody, 184, 228. 

„ „ prison, xii. 

„ solitary confinement, 179. 


in cantonments and Inde* 
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‘Kinds of, clxxxvi. 

Officer to be cashiered before being sentenced to, xxxiii. 
Provisions as t6, 183. 

Income-tax —see Taxation. 

Indecent offence, 156. 
u India,” cxciii. 

India Army Orders, xxiv. 

„ Military Funds Act, 1866, 42. 

Indian and British currency, 570. 

„ Army- 

Description of, ii. 

formerly known as “ Indian Staff Corps,” vi. 

Officers of, iv-ix, acxvii. 

Promotion in, vii, lxxxix. 

Recruitment for, vi, vii, cxiii, 1 32. 
under East India Company, i. 

Indian Articles of War — 

Act V of 1889, ix, cxii, 126. 

Amendment of, in 1904, 630, 

Application of, ix, cxiii, cxxx, 126, 128, 203. 

Authority for making, ii, ix, 23, 126. 

Courts-martial under, cxv, 158, 207. 

Exclusive and extra-territorial operation of, ix, 126. 
Extension of application of, lxxx, cxxx, 203. 

Legislative history of, cxii. 

Rules of Procedure under, cxxx, 207. 

Summary of, cxii. 

Indian Articles of War (Amendment) Act, 1904, 630. 

„ cadetships, vii, viii, 30. 

„ Arms Act, 1878, 392. 

„ Councils Act, 1861, 35. 

„ Electricity Act, 1903, 612. 

„ Evidence Act, 1872, 333. 

„ Explosives Act, 1884, 416. 

„ Income-tax Act, 1886, 418. 

„ Oaths Act, 1873, 388. 

„ Official Secrets Act, 1889, 550. 

„ Penal Code, 88. 

„ Post Office Act, 1898, 568. 

„ Prize Money Act, 1866, 43. 

>> a >» ii 1868, 47. 

„ Railways Act, 1890, 555. 

„ Reserve Forces Act, 1888, 430. 

„ Salaries and Allowances Act, 1880, 56. 


INDEX. 

Staff Corps, vi, v!i. 

„ Succession Act, 1865, 122. 

„ Telegraph Act, 1885, 417. 

„ Tolls (Army) Act, 190!, 571. 

„ Volunteers’ Act, 1869, 320. 

„ Works of Defence Act, 1903, 612. 

Inspector-General of the Forces in England, xcii. 

Insubordination, 107, 150. See, too, Disobedience. 

International law referred to, lxxxiv, lxxxvii, lxxxviii («), cxi, clxv, 21. 
Interpretation— 

Ejusdem generis rule of, clxxxv. 

Expressio unius „ „ , clxxxv. 

Noscitur a sociis „ „ , clxxxv, 

of amending enactment, cxc. 

„ enactments generally, clxxxii. 

„ marginal notes to sections, cxci. 

„ preambles, cxc. 

„ references to distance, clxxxv. 

„ „ offences and punishments, clxxrvi. 

„ ,, „ time, clxxxix, 

„ repealing provisions, clxxxix. 

„ words—see Meanings. 

with aid of Statements of Objects and Reasons , Select Committees ' 
Reports and Legislative Proceedings , clxxxiii* 

Interpretation Act, 1889, referred to, clxxxiii. 

Intestacy, 45. 

Intoxicants. Restrictions on supply of, to soldiers, Ixiv, clviii, 125, 

392, 429, 444 , 5 M, 557 , 599 * 

“ Intoxicating drugs/ 1 436. 

Intoxication, 149, 482. 

Joint cantonment and municipal committees, clx. 

Judge-advocate, cxix, cxxi, 162, 213, 250, 261, 279. 

Judge-Advocate General, xx, cxx. 

Judicial notice—Evidence. 

Juries, Service of military men on, xlvii, 563, 564. 

Justices of the Peace, xx ( n ), Ixviii ( n ). 

King— 

can do no wrong, lxxvii. 
is Head of the Army, xix. 

Prerogative powers of, iv, 

References to, in enactments, v (n), cxcii. 

Titles of, cxciii. 

Land Acquisition Act, 1894, referred to, 580, 585. 
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applicable to military men in India, ii, iv, ix-xvii, xxxui-xxxv. 
International, Ixxxiv, lxxxvii, Ixxxviii (»), oxi, clxv, 21. 
Martial, as opposed to military, xoiv. 
of contraband of war, lxxxvi. 

„ firing on rioters, cvii. 
tJ military occupation, lxxxvi. 

„ Native States, lxxx, clxiv. 

„ unlawful assembly and rioting, ci, 

„ war, Ixxxiv. 

Suspension of municipal, lxxx, xoiv, xcviii, 69, 76, 87. 


“ Leading questions ”—see Evidence. 

Leases of houses in cantonments, 588* 

„ land for building in cantonments, 528. 
Legislation in India— 


Extraordinary powers of, by Ordinances or Regulations, c, 39. 

General provisions as to, 35-40, 

not to affect English military law, 37, 40. 


Legislation in Parliament, xix, 38. 

Levies in Baluchistan, etc., iii. 

Libel, Protection from suit for, lxxiv. 
Lieutenant-Generals of Commands, iv, xxii. 
Limitation— 

of prosecution under Cantonment Code, 535. 
„ trial by court-martial, 167, 208. 

“List of enactments” reproduced, 1 . 

“ Local authority,” cxcvi. 

Local corps, ii, 572. 

“ Local Government,” cxcvi. 

Lower Burma Village Act, 1889, 432. 

Lunatics— 


Detention in asylums of military, 389. 
Estates of military, 196. 

Removal from India of criminal, 61. 
Trial of military, 261. 


Madras and Bombay Armies Act, 1893, 65. 

„ City Police Act, 1888, 429. 

„ Command abolished, iv. ■ 

„ Commander-in-Chief abolished, xxii, 65. 

Revenue Recovery (Military Proprietors) Regulation, 1817, 78. 
„ State Offences Regulation, 1808, 76. 

Malingering, 155. 

Marching troops—^ Transport of troops. 
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Marking of Government stores, etc., lxix, 634. 

Marriage— 

Certificate of, lxii. 

Presumption of legitimacy of birth during, 373. 

Privilege of communications between husband and wife during, 376. 
Registration of, 54 

solemnized bond fide, in British lines abroad validated, 65. 

Martial law, xciv, xcviii, 69, 76, 87? 

“ May,” clxxxiv. 

Meaning of— 

“British India/’ cxciii. 

“ civil offence,” 130. 

“ clear day,” clxxxvii-clxxxviii. 

“ commencement ” of enactment, cxcix. 

“ corps,” 129. 

“ day,” clxxxvii. 

“ financial year,” cxcvii. 

“ good faith,” cc. 

“ Government,” cxcvi. 

“ Government of India,” xviii, cxcvi. 

“Governor General in Council,” xviii, oxCvi. 

“ immoveable property,” cxcvii. 

“ imprisonment,” clxxxvi. 

“ India,” cxciii. 

“ local authority,” cxcvi. 

“ Local Government,” cxcvi. 
v “ may,” clxxxiv. 

“ month,” cxcvii, 255. 

“ moveable property,” cxcvii, 91. 

“ oath,” cxcvii, 93. 

“ offence,” clxxxvi, 

“ person,” clxxxv. 

“ previous publication,” cxcviii. 

“ Province,” cxciv. 
references to distance, clxxxv. 

„ „ gender, clxxxv, \ 

„ „ number, clxxxv. 

„ „ punishment, clxxxvi. 

„ „ signing, cxcvii. 

11 „ Sovereign, cxcii. 

„ „ time, clxxxvii-clxxxix. 

i, „ writing, cxcvii. 

“ registered,” cxcviii. 

a Scheduled District,” cxciv. '' 

“ shall,” clxxxiv. 

“ soldier,” xxxvi, 129, 131. 

“ Viceroy,” xvii (n), cxovi, 23. 

M year,” cxcvii. 
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Medals and decorations— 

Exclusion of, from personal estate of deceased, lv. 

Offences relating to, 152, 635. 

Medical aid in cantonments, 513. 

„ officers may accept fees, 12. 

„ service, iv, xxxiv (n). 

Mendicancy in cantonments, 515. 

Mercy— see Pardon and Remission. 

Military accounts, Enquiries relating to, lxvii, cxxvii. 

„ courts of request abolished, clvi. 

„ custody, 130, 184, 209. 

„ discipline, Offences prejudicial to, 157. 

,, force to quell riot, ciii, 327, 560, 597. 

„ Funds Act, 42. 

„ law— see Law. 

„ Lunatics Act, 1877, 389. 

Military Member of Governor General's Council— 

Appointment, etc., of, xvii, xx, xxiii, 29, 35, 

Allowance for equipment and voyage to India of, 56, 57. 

is ineligiblo for military employment, xx, xxiii, 35. 

,, ex officio a justice of the peace, xx (n), lxviii (n). 

Term of office of, limited to five years, 36. 

Military men— 

Accommodation for, in cantonments, lxv, clxii, 546, 578. 

Classes of, xxxiii. 

Estates of deceased, liv, cxxv, 196. 

Domicile of, lii, 122. 

Duties and powers of, in connection with riots, ciii, 108, 560, 597. 

Jury service of, xlvii, 563, 564. 

Liabilities of, xxxv, lxix. 

Pay and pensions of, xxxvii-xliv, 331, 406. 

Privileges of, xxxv, lxix. 

Prosecution of, xlv, xlix, cxv, 328, 461, 562, 596, 598, 629. 

Status of, xxxiv, lxix, civ. 

Subjection of, to ordinary law, xxxiv, ci, civ, cviii. 

Suits against, xliv-xlvii, 200, 412, 328, 461, 596, 629. 

Trial of, xlix, 193, 219, 565. 

Wills of, liii, 122. 

Military occupation, lxxxvi. 

„ offences, xlix, cxiv, 142. 

„ pay— see Pay. 

„ pension— see Pension. 

„ police, iii, cxxxviii, clviii, 420, 443, 446. 

„ prisoners— 
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Provisions relating to, xii, 57, 183. 

Removal of, from India, xiv, 57. 

Military prisons, List of, xii. 

„ secrets— set r Secrets. 

„ works —see Works of defence. 

Militia on North-West Frontier of India, iii. 

Minor punishments, cxxii, 141, 189. 

Misappropriation, 118. 

Misbehaviour in pjesence of enemy, 147. 

Mitigation —see Pardon and remission. 

“ Month,” cxcvii, 255. 

“ Moveable property/' cxcvii. 

Muhammadans in Indian Army, vi. 

Municipal Taxation Act, 1881, 399. 

Municipalities— 

Cantonments in, civ, clviii, clix, clxvi, 447, 449. 

Government buildings in, lxiv, clxxvii, 569. 

Taxation of military men in, lvi, lix, clxv, 399. 

Mutiny, 106, 142. 

Mutiny Acts, referred to, i, iv ( n ), lxx (»). 

Mutiny of 1857 referred to, vi, cxvii, clxviii, 29. 

Nationality, xxxii, liii. 

Native of India— 

as British officer, xxxiv (?i), lxxxi. 

„ volunteer, xxxii, clxix. 

Indian Articles of War applicable only to, ix, x, cxiii, 127, 128. 
Meaning of expression, 127- 

not disqualified for Army or other service, xxxii, xxxiv (?i), lxxxi. 
Native States— 

Cantonments in, clxiv. 

Laws of, lxxix, clxiv. 

Troops of, lxxviii. 

Native troops— 

Description of, vi. 

Military law applicable, to, ix, xxxiv, cxii, 126. 

Recruitment for, vi, 132. 

Reserve of, clxxiii, 430. 

Naval Discipline Act, 46. 

„ Prize Act, 1864, 42. 
u Negligence/' cc, 146. 

Negroes in Army, xxxii. 

Neutrality, lxxxvii. 

Non-combatants, Protection of, lxxxv. 
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Non-military offences, 130, 193. 

Northern Army Corps, iv (n). 

North-Western Provinces and Oudh now designated “ United Pro¬ 
vinces of Agra and Oudh/' xcviii (n), clx (n). 

Nuisances in cantonments, 482. 

Number, clxxxv. 

Nuncupative wills of military men, liii, 122. 

Oaths, cxcvii, 93, 156, 158, 170, 222, 235, 243, 245. 283, 388. 
Obedience, Duty of, and protection afforded by, lxxvi, 144- 
Occupation— see Military occupation. 

Offences— 

Civil or non-military, 130, 193. 

Military, xlix, cxiv, 142. 

prejudicial to good order or military discipline, 157. 

Punishment of, clxxxvi, 

Officer— 

Commission of, xxviii-xxxi. 

Definition of, 435. 
of Indian Army, vi-ix. 

See, too , Military men. 

Officers’ Commissions Act, 1862, 48. 

Official communications, reports, etc., privileged, lxxvii, cxlvi, 377. 

„• Gazette, xvi-xvii (n), 602. 

,, secrets, Disclosure of, lxvi, 550. 

,, trust, Breach of, 553. 

Orders— 

how issued to Army in India, xxiv. 

Obedience to illegal, lxxvii. 

of His Majesty in Council relating to functions of Army Council 
in England, xi (??), xcii. 

Ordinances, ci, 39. 

Parade, Failure to attend, or quitting, 150. 

Pardon and remission, cxxv. 186, 256, 257, 

Parliament— 

Authority of, in India, saved, xix. 

Consent of, necessary to application of Indian revenues towards 
military operations out of India, xxvi, 31. 

Consent of, necessary to declaration of war, etc., by authorities 
in India, xxvi, 10, 11. 

Consent of, necessary to maintenance of standing army in United 
Kingdom, v, xxvi. 

Regular summoning of, to pass Army (Annual) Acts, v, 

to be informed of commencement of hostilities in India, xxvi, 31, 
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Parole, Breach of, etc., lxxxv, i9. 

Particulars of charges, 291, 292. 

Pass-word, Betrayal of, 145, 146. 

Patronage in respect of India, vii, viii, 25, 30. 

Pay— 

Attachment of, xl-xlii. 

Forfeiture of, 180, 181, 184, 256. 

not assignable or transferable, xxxvii, 406. 

of Commander-in-Chief in India, xxii, 29, 57. 

„ Military Member of Council of Governor General, xvii (n), 56. 
Protection of, xxxvii, 407. 

Receipts for, exempt from stamp-duty, lxii. 

Recovery of house-rent from, 594. 

Stoppage of, xxxvii-xxxix, 181, 594. 

„ ,, good-conduct, on conviction, 180. 

Penal Code, 88. 

Pension— 

Attachment of, prohibited, xliii, 407. 

Forfeiture of, xliv, 140, 141, 180, 185. 

is now deferred pay, xliv. 

not assignable or transferable, xliii, 332, 406. 

Protection of, xliii, 331, 332,407. 

Receipts for, exempt from stamp-duty, lxii. 

Right to, xliv, lxxiii. 

Wrongful receipt of, 156, 333. 

Pensions Act, 1871, 331. 

“Person,” clxxxv. 

Petition of Rights referred to,- v, xcv. 

Pillage —see Plunder. * 

Pleas —see Court-martial. 

Plunder, Offences relating to, lxxxv, 145, 147, 151. 

Police, military, garrison and cantonment, iii, cxxxvii, clviii, 420, 
443,446. 

Post, Service by, 

„ Office, Power to control in case of emergency, lxvi, 568. 

„ „ (Duties) Act, 1840, 26. 

„ „ » » i8 47, 27. 

„ „ „ » l8 6°, 33- 

„ „ „ ». i 8 75. 54- 

Postal privileges of military men, lii, 26, 27, 33, 54. 

Posthumous child's share of intestate property, 45. 

Presumptions — see Evidence. 

Previous convictions, cxl, 174, 227, 356. 

"Previous publication,” cxcviii. 



Prisoners— see Military prisoners and War. 

Prisoners of War (Escape) Act, 1812, 18. 

Prisons—4^ Military prisons. 

Private defence, Right of, 99. 

Privilege, lxxiv, cxxix, 376, 377. 

Privileged wills, liii, 122. 

Prize courts, lxxxvii* (//). 

„ law, lxxxvii. 

„ money, 21, 42, 43, 47. 

Proceedings of legislature, Reference to, clxxxii. 

Promotion in Indian Army, vii, lxxxix. 

Proof— see Evidence. 

Prosecution of military man, xvi, xlv, xlix,328, 461, 562, 596, 598, 629. 
Prostitution in cantonments, 509, 515. 

Protection against suits, etc.,— see Suits by or against military men. 
“Protectorate,” xii (n), xxxii ( n ), cxciv. 

“Province/’ cxciv. 

Provost marshal— 

Appointment and functions of, 191, 192. 

Impeding, 151. 

Public nuisances in cantonments, 482. 

“Public officer” includes military man, xxxvii. 

“Public servant” „ „ „ xxxv, 90. 

Public servants, Offences lelating to, xxxv, ire, 562. 

Punishments, clxxxvi, 148, 153, 154, 156, 157, 175, 177-185, 189, 206. 
Punjab Military Transport Animals Act, 1903, 600. 

Quartermaster General in India, xx. 

Quitting arrest, 150. 

„ guard, 147, 150. 

„ parade, 150. 

Railway carriage, Exemption in respect of, lxiv, 555. 

Rank— 

Honorary, xxviii, lxxxi, 131. 
independent of commission, xxx. 

“Reasonable excuse,” etc., 325. 

Rebels and rebellion, xcviii-ci, 69, 70, 76, 87. 

Reduction to ranks or lower grade, xiii, 179, 180, 189. 

Re-enlistment, Offences connected with, 145, 149. 

Re-examination— see Evidence. 

Regimental bazars, 466, 530, 531. 
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debts, liv, 196. 


„ Exchanges Act, 1875, 53- 
“Registered,” cxcviii. 

Registration —see Cantonments, Birth and Death. 


of Births, Deaths and Marriages (Army) Act, 1879, 54- 


» ,, transport animals, clxxx, 601. 

Regulations of Governor General in Council, c. 
Religion— 


Insult to, 157. 


no disqualification, xxxii. 

Remission —see Pardon and remission. 

Rent of house occupied by military officer, 585, 588, 589, 594. 
Request, Courts of, abolished, clvi. 

Reserve forces— 


British, 67. 

Indian, elxxiii, 200, 430. 


Reserve Forces Act, 1899, 67- 

Revision of executive orders in cantonments, 525. 

Rifle ranges, lxviii, 637. 

Rioting, Law of, ci-cviii, 109, 327, 560, 597. 

Royal Military College, Sandhurst, referred to, vii, viii, 31. 
,, titles, cxciii. 

Rules of Procedure (Native Army), 207. 

Rupee equivalent to one shilling and four pence, 570. 
Salary —see Pay. 

Sale of Offices Act, 1809, 13. 

Sandhurst, Royal Military College, referred to, vii, viii, 31. 
Sanitary officers in cantonments, 466, 485. 

Sanitation in cantonments, 484. 

“ Scheduled District,’' cxcvi. 

Sea —see Boardship. 

Secondary evidence —see Evidence. 

Secretaries to Government, xvii, 50, 51. 

Secretary of State for India, xix, 25, 26, 29. 

Secrets, Disclosure of official, Ixvi, 550. 

Secunderabad Division, iv (n) t 

Sentries, Offences by and against, 145, 149, 153. 

Separation , des pouvoirs , xxxiv, lxxiv, civ. 

Service by post, cxcviii. 

Sexual immorality in cantonments, 509, 515, 

“ Shall,” cxxxiv. 
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Shooting-passes for British soldiers, lxiii, 395. 

Sicca rupee, xvii («). 

Signatures, Special presumption as to, 201, 232. 

Signing, Meaning of references to, cxcvii. 

Sleeping on post, 145,153* 

Small cause courts in cantonments —see Cantonments. f 

“ Soldier,” xxxvi, 129, 131. 

Solitary confinement, 179. 

Spies, lxxxv. 

Spirituous liquors in cantonments, 392, 429, 444. 

Staff Corps —see Indian Army. 

Stamp-duty— 

Exemptions from, lxii, 603, 629. 
on military commission, xxviii, xxx. 

Standing army in United Kingdom illegal without consent of Parlia¬ 
ment, v, xxvi. 

Statements of Objects and Reasons , Reference to, clxxxii. 

State Offences Act, 1857, 87. 

„ prisoners— 

Enactments relating to, xcix 
Releasing, 145, 146. 

Statutes pf Distribution referred to, 45. 

Stephen, Sir James Fitz James, referred to, cxxxi («), cxxxii, cxli. 
Stoppage —see Pay and Pension. 

Stores —see Government Stores Bill. 

“ Street/’ 466. 

Striking off strength —see Dismissal and discharge. 

Suicide, 153. 

Suits by or against military men, xvi, xliv-xlvii, xlix, 200, 328, 412- 
416, 461, 596, 629. 

“ Summary jurisdiction,” xv. 

„ punishment/’206. See, too % Minor punishments. 
Summoning military men, xlv, 407, 411, 415, * 

Supplies for officers, travellers, and troops on the march, lxv, clxxfc, 
70,80,419.43*. 556. 

Taxation— 

in cantonments, lvii. clix, 446, 449. 

„ municipalities, lvi, clxv, 399 447. 
on horses, lix, clxvii, clxxiii, 401. 

„ incomes, lix, clxvii, 418. 

„ roads, ferries, etc., by way of toll, lix, clxxiii, olxxiv, clxxix 
401,571. 
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Relief from, lvi-lxxii, clix, clxv, clxvii, clxxiii, 328, 399, 401, 418, 
419, 449. 

Telegraph— 

Power over, in case of emergenoy, lxvi, 417. 

Sending fabricated message by, 417. 

Theft, 115, 155. 

Thumb-impression, Evidence as to, 353. 

Time how reckoned, clxxxvii-clxxxix, 212. 

Tolls— see Taxation. 

Trading by officers prohibited, xxxv, 112. 

„ in commissions, etc.,— see Commissions. 

Transfer of Property Act, 1882, 406. 

n »>• „ in cantonments, clxi, 461, 53°>53 T > 53 2 > 5*4*. 545- 

Transport of troops, lxv, clxxx, 70, 80, 419, 432, 556, 600. 
Transportation— f 

of Europeans forbidden, 1. 

Offences punishable with, 142 

Trespass, 119. 

Trial— 

by civil court, xlix, cxv, 193, 219, 565. 

„ court-martial— see Court-martial* 
in England of officer for misconduct abroad, 13,18. 
where civil court and court-martial have concurrent jurisdiction, 
xlix, cxv, 195, 565. 

Unattested Sepoys Act, 1875, 389- 
Unbecoming behaviour, 149. 

Uniform, xlvii, 77, 108. 

“ United Company/’ i•(«). 

United Provinces of Agra and Oudh, xcviii («), clx (n). 

Unlawful assemblies, Suppression of, ciii, 108, 560, 597. 

Upper Burma Village Regulation, 1887, 419. 

Venereal diseases, in cantonments, 49$* 5 ° 9 > 5 ! 3 > 5 r 4 - 
'•Viceroy,” xvii, cxcvi, 23. 

Violence— 

to subordinate, 151. 

„ superior officer, 143. 

Volunteer Officers’ Decoration extended to India, clxx. 

Volunteers— 

Act of 1869, 320. 

Aliens ineligible to be, xxxii, clxix, 321. 

Application of Army Act to, 322. 

Commissions of officers of, xxviii, xxx, 324. 
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Courts-martial on, 323. 

Enrolmcrk and disbandment of, clxx, 322. 

Europeans and Eurasians enrolled as, xxxii, clxix, 321. 

Exemption of, as to beating arms, lxii, lxiii, civ, clxxiii, 392. 
Honorary, clxix, clxxi. 

Liabilities of, clxx, 322, 325, 326, 328. 

Limits of service of, clxx, 324. 

Origin of, clxviii. 

Privileges of, lxii, lxiii, clxxii, clxxiii, 329. 

Rules as to allowances admissible to, 330. 

Special powers of, in connection with disturbances, eiv, clxxii, 
327, 561, 597, 598, 599. 

Strength of, clxix. 

Withdrawal from corps of, 323. 

War— 

Absence as prisoner of, 188. 

Contraband of, lxxxvii. 

Customs of, lxxxiv. 

Declaration of, lxxxv. 

Employment of Indian forces in, out of India, xxvi, 31. 
Neutrality in, lxxxvii. 

Prisoners of, lxxxv, 13, 106, 146. 

Restrictions on power to make, in India, xxvi, 10, II, 31. 

Waging, against friendly Asiatic Power, 105. 

,, ,, King, 105. See, too , Rebels, 

Watchword, Betrayal of, 145. 

Weights and measures in cantonments, 535. 

Western Army Corps, iv (»). 

Wife —see Marriage. 

Wife’s share of intestate estate, 45. 

Wills of military men, liii, 122. 

Witnesses— 

before courts-martial, 232-238. 

Examination of, cxlvi. 

Privilege of, lxxv, cxxx. 

Privileges of, cxx, cxlv, cxlvi, 177, 235. 

Who are competent, cxliv, 376, 

See , too, Evidence. 

Words —see Meaning. 

Works of defence, Protection of, lxiv, 551, 569, 612. 

Wounded, Care of, lxxxv. 

Writing, meaning of references to, cxcvii. 

4f Year,” cxcvii. 



ADDENDA AND CORRIGENDA. 

In connection with 1 . 6 on p. xxii, clause (23) on p. liv, and the 
note to s. 1 of the Madras and Bombay Armies Act, 1893, 
on p. 66, see the India Army Order of t..e 28th October, 
1904, referred to in the first foot-note on p. iv. 


On p. 

v, 

in 

1. 43 . 

for 

§ ii (11 )read § 11 (i). 

a tt 

xviii. 

tt 

„ 27 , 

it 

Acts „ acts. 

a n 

xxxviii, 


„ 30, after 

him insert or. 

it if 

xlvi, 

tt 

it IO, . 

for 

witness read witnesses. 

f> »> 

a 

ti 

*■ It 

if 

witnesses „ witness. 

yy yy 

xlvii, 

if 

it 17 , 

it 

soldies „ soldier. 

ft tt 

tt v 

a 

„ i 9 t 

if 

it ft ti 

tt ft 

lix 

ti 

ft It 

V . 

from „ form. 

tt ft 

lxvi, 

it* 

it 3°. 

a 

office of „ office or. 

tt tt 

lxviii, 

„1 

last line 

> tt 

Councli ,, Council. 

tt 

lxxxix, 

it 

l. 21, 

tt 

lasly „ lastly. 

tt 

. ci, 

it 

a 1 8, 

»» 

p. xcviii, aboveit read p. xcviii 


> -V 


’ :j' \ ■' 


above, it. 

% * 

t tt 

cxiii, 

tt 

» '20, 

tt 

when ever read whenever. 

tt tt 

cxvii, 

it 

> t 19 > 

a 

comparative read comparatively. 

tt tt 

cxviii, 

it 

„ u 

ti 

comanding „ commanding. 

tt tt 

a 

it 

tt 28, 

tt 

detatched „ detached. 

tt tt 

cxx|i, 

t> 

ti' 30, 

it 

breach or ,, breach of. 

tt tt 

cxl, 

it 

if *8, 

a 

ofience „ offence. 

» tt 

cxlix, 

ti 

„ 26, 

it 

or read and. 

t> tt 

civ, 

if 

t i 22, 

ft 

General read General. 

a tt 

clvii, 

it 

it 32 , 

a 

generall aw read general law. 

tt tt 

clxi 

it 

tt * 9 1 

a 

to read is. 

tt tt 

clxiv, 

it 

ti 26, 

tt 

conferring read confirming. 

a tt 

clxviii, 

ft 

» 3 7t 

if 

Volunters’ „ Volunteeis\ 


„ 14, in 1 . 9, for 4 ct read Act. 

„ 18, „ „ 26, „ convenanted read covenanted. 


„ 24. », » 3 °> » 18 re <*d H (1). 

,, „ 26, „ „ 18, „ 18 (33) read 13 (20). 

,, „ 31 > » it 18, ,, § 9 »> ch. I, § 4* 

„ 39 - » 11 • 29, 3 o,/or (1872), 5 B.L.R., 45 read (1870), 6 

B.L.R., 450. 




uwisr/f 



ADDENDA AND CORRIGENDA. 

45> » 1. 38, for bsfore read before. 

57 > » 5> 2, >, Bishop „ Bishops. 

71, >y !• 38, for following read foregoing. 
88, ,, ,1 11, ,, 2 read 3* 

i 3 2 > 


if i> 


l, 


tf a 2 9 > 

12 , 


enrolls read enrols. 

Title „ Title I. 

140, ,, „ 12, particle sub-article. 

141, „ „ 10, for comma substitute —. 

164, after 1. 4, insert — 

((f) in the case of any person subject to these Articles, who is 
serving out of India, not under the orders of the Commander- 
in-Chief in India, in any station beyond the seas as defined 
in section 190, clause (25), of the Army Act, the officer who 
convenes the court-martial or who has authority to convene 
such court-martial.* 

On p. 165, in 1. 13, omit (i)f. 

„ „ „ omit 11. 17 to 23.1 

„ „ 181, in 1. 12, after first insert sentence of the. 

On p. 181, after 1 . 13 insert as paragraph 2 of the note to ar t t. 
1 37 •— 

Clauses (a) and (6) are independent of each other, and the 
power conferred by the former is in no way restricted by the latter 
to cases in which loss or damage has been caused. 

„ „ 185, in 1. 41, after passed insert under. 

„ „ 188, „ „ 13 i for corp read corps. 

„ „ 200, after 1 . 3, insert 

As to this exemption, see Pt. I, ch. I, § 13 (6), ante . 
y> PP* 204-207, omit the whole of the second appendix. J 
„ p. 240, in the numbering of the page, for 140 read 240. 

„ „ 256, „ 1. 27, after 137, insert clause (b).\ 

„ „ 282, „ 11 . 31, 32, for second Appendix to the Indian 
Articles of War read seventh Appendix 
to these Rules. || 


* See the Indian Articles of War (Amendment) Act, 1904 (XIII of 1904), 
s, 2, on p. 630. 

t See ibid ., s. 3 (a), on p. 631. 

t See the Indian Articles of War (Amendment) Act, 1904 (XIII of 1904), 
b. 3 (6), on p. 631. 

§ See paragraph I of Notification No. 8(J7, dated the 9th September, 1904, 
referred to on p. 631* 

I| See paragraph II, ibid, 


<SL 





ADDENDA AND CORRIGENDA, 


On p. 2 89, for the first size* lines substitute— 

164. The “prescribed civil or military officer” for the purposes 
of article I (3; shall be either a magistrate or such officer as is here¬ 
inafter indicated, that is to say : 

the officer commanding a 
cavalry, artillery or infantry 
unit (as defined in Army Re¬ 
gulations, India, Volume II), 
a corps of sappers and miners, 
a military railway company, 
or a company (or the Aden 
section) of the sub-marine 
mining corps; 

fthe officer commanding an or¬ 
ganized transport unit or a 
chief supply and transport 
officer, or an executive supply 
and transport officer other 
than a departmental officer 
with honorary rank ; 

the ordnance officer in charge 
of an arsenal or depot; 


*<SL 


in the case of combatants, being 
rescruits for native corps (inclu¬ 
ding reservists), 


men of the supply 
and transport 
corps (including " 
reservists), 


in the case of 
non-combat¬ 
ants, being 


the ord- 
depart- 


men of 
nance 
ment, 

men of the army fthe principal medical officer 
bearer corps or J of a district or the senior 

army hospital j medical officer of a station 




corps, v 


followers, 


lascars of fort arma¬ 
ments, 

writers or . com¬ 
pounders of the 
medical stores 
department, 


the officer commanding a 
cavalry, artillery, or infantry 
unit (as defined in Army Re¬ 
gulations, India, Volume II), 
a corps of sappers and min¬ 
ers, a military railway com¬ 
pany, or a company (or the 
Aden section) of the sub¬ 
marine mining corps ; 

the officer in charge of a fort 
armanent: 


a medical store-keeper. 


The ‘'prescribed authority,”— 

For the purposes of article 2 (2), will be any officer authorised 
by the Governor General in Council in that behalf 


* See Notification No. 619, dated the 24th June, mt-Gazette of India , 
1904, Pt. I, p. 485. 
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ADDENDA AND CORRIGENDA. 


»> 

it i) 


On p. 319, after the Sixth Appendix, insert , as the Seventh 
Appendix, the Form for Assembly and Proceedings of a 
Summary General Court-martial reproduced on pp. 631-632. 

320 , in 1 . 30 ,for officer's read officers. 

333> » » 24, after being ptnit as. 

431 , after 1 . 10 , insert as a note s . 4 — 

As to the rules in force under this section, see the foot-note to 
oh. V, § 16, in Pt. I, on p, clxxiv, ante . 

434 , in 1 . 12, for p. 204 read pp. 204 , 545 . 

565. >• » hSfy 459 „ 549 . 

575, in the numbering of the page, for 475 read 575. 

583 , 1. 28 , for application of the Act to read Act has likewise—see 
Punjab Gazette, 1904, Pt. I, p. 816 —just been made 
operative in. 

,, ,,29 y for also read its application. 

600 , „ 16 , after extends insert the phrase ex proprio vigore . 

6 l 1 , „ 42 , after 1310 insert and (as regards the North-West 
Frontier Province) Gazette qf India , 1904, Pt. II, p. 1027. 
630 , ,, 38 , for order read orders. 

637, „ ,, 14 from the foot, for 1392 read 1892. 


j) » 
>> >> 
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